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APPELLATE  COURTS  OF  ILLINOIS. 


Second  District — December  Term,  1887. 


Nils  Erickson 
Marcus  R.  Lyox. 


Replevin — Sale  of  Corn — Adverse  Possession — Evidence — Agreement — 
Whether  with  Firm — Instruction* 

m 

1.  In  an  action  of  replevin  to  recover  a  crib  of  corn  in  the  custody  of  a 
former  owner,  by  whom  it  had  been  sold  to  a  local  grain  dealer,  the  con* 
trorersy  being  between  the  plaintiff  and  a  firm  of  commission  merchants, 
both  of  whom  claim  the  corn  as  purchasers  from  said  grain  dealer  to  apply 
on  an  indebtedness  due  from  him,  it  is  held:  That  the  court  properly  de- 
clined to  admit  oral  statements  in  regard  to  a  written  agreement  between 
said  grain  dealer  and  commission  merchants,  but  improperly  excluded  the 
agreement  itself;  that  the  agreement  was  with  the  firm,  although  executed 
by  one  of  its  members  in  his  own  name;  that  it  was  admissible,  even  if 
executory,  in  view  of  the  other  evidence  in  the  case;  that  the  corn  in  ques- 
tion came  within  the  terms  of  the  agreement  as  corn  upon  which  money  had 
been  advanced;  and  that  there  was  error  in  refusing  an  instruction  touching 
the  adverse  possession  of  the  corn  when  sold  to  the  plaintiff. 

2.  A  sale  of  personal  property,  while  in  the  adverse  possession  of  a  third 
person,  is  void. 

[Opinion  filed  January  7,  1888.] 

Appeal  from  the  Ciinsuit  Court  of  "Whitesidcs  Countj ;  the 
Hon.  J.  V.  Eustace,  Judge,  presiding. 
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Voii.  26.]  Erickson  t.  Lyon. 

McBsrB.  C.  J.  JouKso^'  and  Manahak  &,  Wakd,  for  appel- 
lant 

Messrs.  Bennett  &  Green,  for  appellee. 

ft 

Baker,  J.  This  was  rej)levin  {?i  the  detinet  by  Lyon  against 
Erickson  to  recover  a  crib  of  corn.  The  pleas  were  nan 
detinet^  j)roperty  in  defendant,  and  property  in  Uorine  Broth- 
ers &  Company.  Issues  were  formed  on  the  pleas  and  tried 
by  a  Jury,  who  returned  a  verdict  for  the  plaintiff;  and  the 
judgment  was  rendered  in  his  favor  for  the  property  and  for 
one  cent  damages  and  costs. 

At  the  trial  it  was  claimed  by  the  defense  that  one  John  6. 
Phunely,  a  dealer  in  live  stock  and  grain  in  AVhitcsides  County, 
was,  prior  to  the  22d  day  of  March,  18S0,  indebted  to  Horine 
Brothers  &  Company,  who  were  in  the  live  stock  commis- 
sion business  at  the  Union  Stock  Yards  in  Cook  County,  in 
tlie  sum  of  $13,520,  for  money  loajjed  merely  as  an  accom- 
modation, and  that  said  firm  was  also  security  for  him  for 
?8,000  borrowed  from  Foss,  Strong  &  Company,  which  it 
afterward  paid.  That  on  the  date  stated,  Horine  Brothers 
&  Company,  being  wholly  unsecured,  and  Phnnely  being  in 
embarrassed  circumstances,  and  in  immediate  and  pressing  need 
of  ^1,000,  with  which  to  ]\ay  interest  past  due  on  a  mortgage 
on  his  farm  and  also  a  note  of  %^M)0  due  in  bank,  for  which 
certain  notes  and  bills  receivable  were  held  as  collateral  security, 
said  Plumely  and  one  C.  II.  Horine,  a  meml)or  of  and  acting 
on  behalf  of  the  firm  of  Horine  Brothers  &  Company,  entered 
into  a  written  agreement  of  that  date.  Tlie  purport  of  the 
agreement,  in  part,  was  that  Horine  Brothers  &  Company 
would  advance  the  ^1,000  to  pay  the  ^\W  note  and  the  inter- 
est due  on  the  mortgage,  and  that  Phnnely  would  assign  to 
them  his  notes,  bills  receivable  and  book  accounts,  and  would 
grant,  bargain,  sell  and  transfer  to  them  all  his  interest  in  con- 
tracts or  purchases  of  corn  on  whicli  he  had  advanced  money, 
and  all  his  right,  title  and  interest  in  and  to  the  property 
named  in  them,  to  be  held  bv  Horine  Brothers  &  Company, 
until  said  corn  was  marketed  and  sold,  when  the  proceeds  of  such 
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cale  were  to  be  applied  to  the  payment  of  the  $8,000  to  Foss, 
Strong  &  Comjiany,  for  which  Ilorine  Brothers  &  Company 
were  sm-eties,  or-  of  a  note  or  notes  owing  by  Plnmely  to 
Horine  Brothers  &  Company.  It  was  further  claimed  by  the 
defense,  that  the  corn  in  controversy  was  then  owned  by 
Plnmely  and  wasa]iartof  the  corn  mentioned  in  the  agree- 
ment; and  that  Horine  Brothers  &  Company  advanced  the 
§1,000  as  promised.  Further,  that  the  crib  of  corn  in  ques- 
tion was  on  the  farm  of  appellant  Erickson,  and  had  been 
bought  from  liim  and  left  in  his  custody  and  charge  as  bai[eo 
of  Plumely,  and  was  included  .in  a  corn  contract  signed  by 
Erickson  and  dated  February  27, 1886;  and  that  on  the  30th 
of  March,  1886,  Plumely  delivered  to  one  of  the  members  of 
the  fii-m  of  Horine  Brothers  &  Company  said  corn  contract  of 
February  27th,  and  authorized  and  requested  him  to  mark  on 
the  crib,  "John  G.  Plumely  to  Foss,  Strong  &  Co.,"  and 
attach  a  number  for  the  purpose  .of  delivery  and  as  evidence 
of  a  change  of  title  in  the  corn.  That  between  3  and  4 
o'clock  in  the  afternoon  of  the  first  day  of  April  following, 
said  member  of  the  firm  of  Horine  Brothers  &  Company  went 
to  the  farm  of  Erickson,  displayed  to  him  tlie  corn  contract, 
informed  him  the  firm  were  the  owners  of  the  corn,  marked 
the  crib  on  two  sides  with  a  stencil  and  jmint,  and  in  large  let- 
ters as  follows:  "  John  G.  Plumely  to  Foss,  Strong  &  Co.,  Ko. 
16,"  and  left  the  corn  in  charge  of  appellant  Erickson  as  the 
bailee  of  the  firm,  he  agreeing  to  hold  it  for  them.  It  was  also 
cLiimed  that  all  this  transpired  prior  to  any  transfer  or  deliv- 
ery of  the  corn  to  Lyon,  the  apjiellee. 

For  the  purposes  of  the  ])resent  decision,  the  theory  of  the 
plaintiflf  in  tlie  replevin  suit  may  be  very  briefly  stated.  His 
contention  was  that  the  written  agreement  of  March  22d  was 
not  evidence  of  a  completed  sale  of  the  corn  in  question  to 
Horine  Brothers  4fc  Company,  but  was  a  mere  executory  con- 
tract; that  the  corn  contract  of  February  27th  was  not  assigned 
by  Plumely  to  Horine  Brothei's  &  Company,  or  delivered  to 
them,  or  placed  in  their  hands,  with  his  knowledge  or  consent, 
but  obtained  by  them  surreptitiously;  that  Plumely  never 
authorized  them  to  mark  the  corn  crib  or  take  possession  of 
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the  corn,  and  that  he  never  sold  or  tniuHferred  the  corn  to 
them.  Further,  that  on  the  first  day  of  April,  1886»  Plunicly 
Bold  and  transferred  the  coin  to  him,  in  consideration  of  some 
?900  indebtedness  of  Phimely  for  which  he,  Lyon,  was  eccu- 
rity  and  afterward  }:aid;  and  that  about  5  o'clock  in  the 
afternoon  of  said  day  Plumely  went  with  him  to  the  crib  and 
delivered  him  possession  of  the  corn,  by  taking  m  small  quan- 
tity of  the  corn  out  of  the  crib  and  handing  it  to  him,  and  he 
carrying  it  away. 

It  appears  that  the  trial  court  excluded  from  the  jury  the 
testimony  of  C.  H.  Ilorine  and  M.  F.  Horine  in  regard  to  the 
agreement  made  with  Plumely  on  the  22d  of  March  in  refer- 
ence to  a  sale  and  transfer  of  corn  and  €01*0  contracts,  on  the 
ground  the  agreement  was  afterward  reduced  to  writing  by 
the  parties.  The  court  also  refused  to  permit  the  written 
agreement  of  that  date  to  go  to  the  jury,  on  the  ground  it  did 
not  tend  to  prove  any  sale  of  the  corn  in  controversy  to  Ho- 
rine Brotliers  &  Company,  and  was  therefore  irrelevant.  In 
our  opinion  the  court  properly  declined  to  admit  in  evidence 
the  oral  statements  of  the  witnesses,  but  erred  in  excluding 
the  written  contract.  Ball  v.  Benjamin,  56  111.  105.  The 
grounds  urged  in  support  of  the  ruling  of  the  court  are  that 
the  contract  is  not  between  Plumely  and  the  firm  of  Ilorino 
Brothers  &  Company,  but  between  him  and  one  C.  11.  Ilorine; 
that  the  agreement  is  only  executory  and  not  a  transfer  of  the 
title  to  the  corn;  and  that  tlie  contract  does  not  purport  to 
relate  to  any  corn  of  which  Plumely  then  was  the  absolute 
owner,  like  the  Erickson  corn,  but  only  to  corn  contracts  upon 
which  money  had  been  advanced.  We  think  the  reasons  Piig- 
gested  do  not  justify  the  determination  of  the  court.  True 
the  contract  or  "memorandum  of  things  agi*eed  upon"  is 
signed  only  by  Plumely  and  by  C.  II.  Horine,  as  certifying 
"the  above  memorandum  is  substantially  correct,"  and  is  not 
signed  by  the  firm  name;  but  it  is  evident  from  an  examina- 
tion of  the  whole  agreement  and  all  its  provisions,  that  C.  II. 
Horine,  who  was  a  member  of  the  firm,  was  contracting  for 
and  on  behalf  of  such  firm,  and  that  it  was  so  understood  and 
intended   by   the   parties.      Besides   this,   the   memorandum 
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expressly  provides  that  the  agreements,  contracts  or  bills  of 
sale  should  make  Ilorine  Brother  &  Company  the  purchasers 
direct  of  the  corn  mentioned  therein,  or  that  the  sale  should 
I)e  assigned  and  transferred  to  Horine  Brpthers  &  Ck>mpapy, 
and  tlie  agreement  of  Plumely  therein  is  to  grant,  bargain, 
sell  and  transfer  to  Horine  Brothers  &  Company  his  interest 
in  the  contracts  and  pui-chases,  and  all  his  right,  bills  and  inter- 
est in  and  to  the  property  named  in  them,  "  to  be  held  by  said 
Horine  Brothers  &  Company." 

Upon  the  second  point  made  we  may  remark,  that,  whether 
the  "memorandum"  had  the  effect,  of  itself,  to  vest  title  in 
the  firm,  or  was  merelj'  an  executory  contract,  it  was  in  either 
event  plainly  admissible  evidence,  tending  to  prove  the  issue 
of  property  in  the  fimi.  There  was  very  great  conflict  in  tlie 
testimony  whether  or  not  Plumely,  on  the  30th  of  March, 
delivered  tlie  Erickson  cora  contract  to  Horine  Brothers  & 
Company,  and  authorized  them  to  take  possession  of  the  corn 
covered  by  it,  and  mark  the  crib  so  as  to  show  a  transfer  of 
property  and  title.  This  agreement  of  March  22d  would 
have  been  very  strong  corroborative  evidence  to  sustain  the 
witnesses  for  apj^ellant  in  that  behalf.  The  fact  there  was  an 
antecedent  agreement  so  to  do,  would  add  strength  to  the  tes- 
timony that  on  March  30th  the  corn  contract  and  corn  were 
turned  over  to  the  firm. 

In  regard  to  the  third  point  suggested,  we  think  the  terms 
of  the  memorandum  are  broad  enough  to  inehide  the  Erick- 
son corn.  Plumely  held  a  contract  from  Erickson  for  the 
corn,  and  had  paid  S350  on  it;  but  the  corn  still  remained 
on  Erickson's  premises  and  in  his  crib,  and  had  neither  been 
shelled  nor  weighed,  and  it  was  stipulated  in  the  contract  that 
Erickson  should,  on  notice,  shell  the  coi-n,  and  deliver  it  at 
the  railroad  station  in  Prophetstown.  The  transaction  with 
Erickson  M^as  surely  a  contract  or  purchase  of  corn,  upon 
which  Plumely  had  advanced  money;  and,  if  so,  he  agreed  on 
March  22d  to  grant,  bargain,  sell  and  transfer  all  his  interest 
in  the  contract  or  purchase,  and  all  his  right,  title  and  interest 
in  and  to  the  property  to  Horine  Brothers  &  Company. 

There  is  another  error  in  the  record.     Appellant  requested 
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the  court  to  instruct  the  jury  tliat  if  they  believed  from  the 
evidence  '^that  at  the  time  of  tlie  alleged  sale  of  the  corn  in 
question  by  Phiniely  to  Lyon,  Ilorine  Brothers  &  Company 
were  in  the  actual  adverse  possession  of  such  com,  claiming 
to  bo  the  owners  of  the  same,  then  such  sale  to  Lyon  is  void 
and  of  no  effect."  The  doctrine  of  this  instruction  seems  to 
he  the  law  of  the  State.  It  was  so  ex]  ressly  decided  in 
McGoon  v.  Ankcny,  11  111.  558,  and  in  O'Keefe  v.  Kellogg, 
15  III.  34:7.  See,  also,  Young  v.  Ferguson,  1  Lit.  (Ky.)  289; 
Gardner  v.  Adams,  12  Wend.  297,  and  Overton  v.  Williston, 
31  Pa.  St.  155.  We  arc  urged  to  announce  a  contrary  nile, 
upon  the  ground  the  doctrine  of  the  refused  instruction  is 
contrary  to  well  established  legal  principles  and  against  the 
weight  of  authority.  In  O'Keefe  v.  Kellogg  the  court  of 
final  resort  in  this  State  sav  that  the  decision  in  McGoon  v. 
Ankeny  was  made  upon  satisfactory  authority,  and  that  they 
still  adhere  to  it.  However  we  might  be  inclined  to  hold 
were  the  question  an  open  one,  and  whatever  may  be  the  decis- 
ions elsewhere,  we  must  follow  the  law  as  it  is  held  in  this 
State,  until  the  rule  is  authoritatively  announced  to  be  other- 

For  the  two  errors  indicated  herein  the  judgment  is  re- 
versed and  the  cause  remanded. 

Heversed  and  remanded* 


Leven  W.  Benson* 

V. 


9fi      821 

73  jTsl  B.  H.  Morgan  and  Company. 

^-  ^,         Gamivg  Contracts — Board  of  Trade — Options — Action  on  Xofe— Burden 
of  Proof—Intention — Scttlem ent — Practice. 

1.  Where  the  maker  of  a  promissory  note  seeks  to  avoid  the  same  on  the 
ground  that  the  consideration  was  illegal,  the  burden  of  proof  is  upon  him 
to  show  the  fact  by  a  clear  preponderance  of  the  evidpnce. 

2.  It  is  the  intention  of  the  parties  that  gives  character  to  a  transaction 
on  the  Boitrd  of  Trade.  If  either  party  contracts  in  good  faith,  he  is  enti- 
tled to  the  b^fit  of  his  contract,  whatever  may  have  been  the  secret  pur- 
pose or  intentiohsQf  the  other  party 
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3.  An  issue  not  presented  by  the  pleadings  in  the  trial  court  can  not  be 
considered  by  this  court. 

4.  It  seems  that  the  giving  of  a  note  for  a  balance  claimed  to  be  due  on 
account  of  the  execution  of  a  contract  is  a  waiver  of  any  claim  of  non- 
compliance with  the  terms  of  the  contract. 

[Opinion  filed  January  19,  1888.] 

In  error  to  the  Circuit  Conrt  of  Knox  County ;  tlic  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  F.  F.  Cooke  and  J.  L.  Wells,  for  plaintiff  in  error- 

Messrs.  George  W.  Thompson  and  T.  L.  McGjrr,  for  de- 
fendants in  error, 

Welch,  P.  J.  Tliis  was  an  action  of  assumpsit  brought  by 
defendants  in  error  against  plaintiff  in  error  upon  a  promissory 
note  executed  by  plaintiff  in  error  on  the  7th  day  of  May, 
1884,  for  the  sum  of  $1,961.71,  payable  to  the  order  of  the 
^defendants  in  error  one  year  after  the  date  thereof,  with  in- 
terest at  six  per  cent  Plaintiff  in  error  pleaded  the  general 
issue  and  special  pleas,  alleging  that  the  consideration  of  the 
note  sued  on  was  void,  being  balances  and  differences  on  al- 
leged sales  of  grain  and  other  merchandise  on  the  Board  of 
Trade  in  Chicago,  New  York  and  St.  Louis,  and  that  the  trans- 
actions for  which  the  note  was  given  were  gaming  contracts 
within  the  law,  and  void.  Also  the  plea  of  set-off.  Rep- 
lications were  filed  tendering  issues  upon  the  pleas  which  were 
joined.  Plaintiff  in  error  withdrew  the  general  issue.  Upon 
the  trial  the  jury  returned  a  verdict  for  the  defendants  in 
error,  and  the  court,  after  overruling  a  motion  by  plaintiff  in 
enx)r  for  a  new  trial,  gave  judgment  upon  the  verdict.  This 
writ  of  error  is  prosecuted  by  the  plaintiff  in  error  from  this 
judgment.  Various  errors  are  assigned.  It  is  first  insisted  by 
the  learned  counsel  for  plaintiff  in  error  that  if  the  trans- 
actions for  which  the  note  was  given  were  lo?ia  fxle  and  law- 
ful, then,  he  insists,  there  can  be  no  recovery  on  the  note  sued 
on  in  this  case,  for  the  reason,  as  claimed,  that  the  defendants 
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in  error  did  not  comply  with  their  contract  in  tlie  sale  of  the 
lard,  oats  and  corn.  There  was  no  such  issue  presented  bv 
the  pleadings  in  the  trial  court.  No  issnecan  now  be  raised  in 
this  court  that  was  not  raised  on  the  trial  in  the  Circuit  Court. 
But  if  such  an  issue  had  been  properly  presented,  that  the  con- 
tract was  not  substantially  complied  with,  ho  could  not  now 
avail  himself  of  it.  The  giving  of  the  note  some  two  years 
after  the  close  of  the  transaction  was  a  waiver  of  any  claim  of 
non-compliance  with  the  contract,  and  an  admission  on  his  jiart 
that  the  contract  had  been  executed  according  to  its  terms. 

It  is  further  insisted  by  counsel  for  plaintiff  in  error,  that 
the  consideration  of  the  note  was  illegal  and  void,  representing 
mere  optional  deals  and  not  lona  fide  transactions  but  gam- 
bling contracts  within  the  law.  In  order  to  determine  whether 
the  transactions  from  which  the  consideration  of  the  note  sued 
on  arose,  fall  within  the  statute,  ve  will  have  to  refer  to 
the  statute  and  to  the  evidence.  The  statute  declares  "That 
whoever  contracts  to  have  or  give  to  himself  or  another 
the  option  to  sell  or  to  buy  at  a  future  time  any  grain, 
*  *  *  and  all  contracts  made  in  violation  of  this  section, 
shall  be  void."  Section  130,  Criminal  Code.  The  plaint- 
iff in  error  states  "  that  he  ordered  the  defendants  in 
error  to  make  the  purchases  for  him,  and  that  he  received 
from  the  defendants  in  error  bills  showing  the  date  of 
the  purchase;  that  he  never  paid  for  the  articles  bougiit 
and  never  expected  to  pay  for  them;  that  he  put  up  margins: 
did  not  know  the  amount  he  put  up;  it  was  not  near  enough  to 
pay  for  what  he  ordered."  The  evidence  for  the  defendants  in 
error  shows  that  they  were  commission  men  doing  business  in 
the  City  of  Peoria ;  that  the  plaintiff  in  error  instructed  theui 
to  buy  for  him  lard,  oats  and  corn  on  the  Board  of  Trade  at 
Chicago,  New  York  and  St.  Louis  for  future  delivery,  and 
that  they  made  the  purchases,  being  charged  to  them,  and  tliey 
notifying  plaintiff  in  error  of  the  purchases  and  clmrging  liim 
with  the  purchase  price  upon  their  books;  that  the  purchases 
were  regular  business  transactions ;  the  articles  purchased  were 
for  actual  delivery.  Thatthe  plaintiff  in  error  deposited  some 
money  with  defendants  in  error  for  the  purpose  of  securing 
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them  in  their  purchases  for  him,  so  that  if  the  market  would 
fluctuate,  the  money  on  hand,  with  the  produce  bougiit  for 
future  delivery,  would  secure  them.  The  price  of  the  articles 
purchased  having  declined,  the  money  left  by  plaintiff  in  error 
not  being  suflicient  to  secure  defendants  in  error,  plaintiff  in 
error  was  notified  to  deposit  more  money;  failing  to  do  so  the 
produce  was  closed  out  and  the  corn,  lard  and  oats  not  selling 
for  enough  to  pay  its  contract  price,  the  defendants  in  error  paid 
the  money  to  fulfill  the  contracts  of  purchase.  ThUt  tJie  note 
in  suit  was  given  some  two  years  after  their  transactions  and 
was  given  on  settlement  for  money  advanced  by  defendants  in 
error  for  plaintiff  in  error  on  these  contracts  and  for  recover- 
able commissions.  We  do  not  deem  it  necessary  to  notice  the 
evidence  of  Cook  of  a  transaction  which  he  states  he  and 
plaintiff  in  error  had  with  defendants  in  error  prior  to  the 
transactions  of  plaintiff  in  error  with  the  defendants  in  error. 
We  do  not  consider  the  evidence  relevant  in  this  case.  Under 
the  issues  in  this  case  the  burden  of  proof  was  upon  plaintiff 
in  error  to  show  the  consideration  of  the  note  illegal,  and  he 
ought,  in  a  case  like  this,  to  make  this  proof  by  a  preponder- 
ance of  tlie  evidence.  This,  we  hold,  he  has  not  done.  71) 
111.  352. 

It  is  further  insisted  by  counsel  for  plaintiff  in  error,  that 
the  com-t  erred  in  giving  the  6th,  7th  and  8th  instructions  for 
defendants  in  error.  The  objection  to  the  6th,  that  it  is  not 
based  on  the  evidence,  we  do  not  think  well  taken.  The  evi- 
dence shows  that  letters  and  telegrams  were  sent  by  defend- 
ants in  error  to  plaintiff  in  error,  notifying  him  to  put  up 
more  money.  The  7th  and  8th  instructions  are  in  conformity 
with  the  rule  announced  by  Chief  Justice  Scott  in  Pixley  v. 
Boynton,  79  111.  351.  "  Tlie  intention  of  the  parties  gives  char- 
acter to  the  transaction;  and  if  either  party  contracts  in  good 
faith,  he  is  entitled  to  the  benefit  of  his  contract,  no  matter 
what  may  have  been  the  secret  purpose  or  intention  of  the 
other  party." 

On  a  careful  consideration  of  this  case  we  are  satisfied  that 
substantial  justice  has  been  done. 

Jud-QTrvent  affirmed. 
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Martin  Dunn  et  al. 

V. 

Alonzo  D.  Wilkinson. 

Judgments — Injunction — Dissolution — Damages — See,  8,  Chap.  69t  Starr 
<C'  C.  III.  Stat. 

Upon  the  dissolntion  of  an  injunction  to  restrain  the  collection  of  a  judg- 
ment in  whole  or  in'  part.  Sec.  8,  Chap.  69,  Starr  &  C.  III.  Stat.,  requires 
tlie  assessment  of  damagres  in  some  amount,  within  the  limit  of  ten  per  cent, 
of  the  judgment  or  part  so  reduced. 

[Opinion  filed  January  19,  1888.] 

Appeal  from  the  Circuit*Conrt  of  Osjlo  County;  the  lion. 
John  V.  Eustace,  Judge,  presiding. 

Messrs.  D.  W.  Baxter  and  J.  C.  Setsteb,  for  appellants. 

No  brief  filed  for  appellee. 

Per  Curiam.  The  appellee  filed  liis  bill  in  chancery  to  en- 
join a  judgment  against  him  upon  a  judgment  note  in  favor  of 
the  appellant  The  bill  alleged  that  the  note  on  which  the 
judgment  was  rendered  was  given  for  the  purchase  of  a  stock 
of  drug^,  etc.,  by  the  appellee  from  the  appellant.  That 
there  was  fraud  in  the  sale,  and  also  a  conversion  of  collat- 
erals placed  in  the  hands  of  the  appellant  by  the  appellee. 
The  bill  prayed  that  the  damages  appellee  had  sustained  by 
reason  of  such  fraud  in  the  sa^e  and  the  conversion  of  the 
collaterals  might  be  ascertained  and  set  off  against  said  judg- 
ment, and  that  the  Sheriff  be  perpetually  enjoined  from  col- 
lecting the  execution  on  said  judgment. 

The  appellant  filed  his  answer,  denying  all  fraud  in  the  sale, 
and  denying  that  he  converted  the  securities,  and  asks  that  on 
hearing  the  injunction  be  dissolved  and  the  bill  dismissed,  etc. 

The  Sheriff  answers,  disclaiming  any  interest  in  the  matter, 
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except  as  Sheriff,  and  prays  that  he  may  be  dismissed  with 
cost.  Keplication  filed,  fief  erred  to  master  to  take  proof 
and  report.  Master  reported  evidence,  and  cause  re-referred 
to  him  to  report  findino^  of  law  and  fact.  Master's  report  of 
findings,  exceptions  thereto  by  appellant  and  appellee. 

Motion  to  dissolve  injunction  and  dismiss  bill;  cause  heard 
on  bill,  answer,  replication  and  master's  report  of  evidence, 
and  findings  of  exceptions  thereto.  Decree  dismissing  bill  and 
dissolving  injunction  for  want  of  equity,  at  complainant's  cost, 
and  providing  that,  as  to  suggestion  of  damages  heretofore 
filed  on  account  of  dissolution  of  injunction,  said  cause  be 
continued. 

The  suggestion  of  damages  was  on  account  of  money  ex- 
pended for  solicitor's  feej  and  other  damages.  The  court  on 
the  hearing  of  the  question  on  the  suggestion  of  damages, 
entered  an  order  refusing  to  allow  any  damages.  From  this 
order  the  defendant  Dunn  appealed,  and  has  filed  abstracts 
and  briefs,  as  required  by  the  niles  of  this  court. 

Under  Sec.  8,  Chap.  69,  Starr  &  C.  111.  Stat.,  it  is  provided 
that  where  an  injunction  to  restrain  the  collection  of  a 
judgment  is  "dissolved  in  whole  or  in  part,  the  complainant 
shall  pay,  exclusive  of  legal  interest  and  costs,  such  damages 
as  the  court  shall  award,  not  exceeding  ten  per  centum  on 
such  part  as  may  be  released  from  the  injunction." 

It  will  be  seen  that  this  statute  requires  damages  to  be 
assessed  in  some  amount  not  exceeding  ten  per  cent.  This 
may  be  allowed  without  any  suggestion  of  damages  being 
filed,  and  even  without  evidence.  Forth  v.  Town  of  Xen:a, 
5i  111.  210.  It  would  not  be  improper,  however,  for  the  court 
to  hear  evidence  as  to  the  expense  the  respondent  had  been 
put  to  in  his  efforts  to  procure  a  dissolution  of  the  injunction, 
including  attorney's  fees,  in  order  to  ascertain  what  would 
be  a  reasonable  allowance  for  damages  inside  the  limit  of  ten 
per  cent,  provided  for  in  the  statute. 

No  more  than  ten  per  cent,  on  the  amount  of  the  judgment 
released  from  the  injunction  can  be  allowed.  Camp  v.  Bryan, 
84  111.  250.  It  seems  from  tlie  evidence  in  this  case  that  it 
was  necessary  for  appellant  to   employ  counsel  to  defend 
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against  the  injunction  suit  in  order  to  procure  a  dissolution. 
In  this  case,  however,  the  suggestion  of  damages  was  broad 
enough  to  cover  all  claim  for  damages.  The  appellee  in  this 
case  has  not  favored  us  with  any  brief,  and  we  might,  for  that 
reason,  have  reversed  the  judgment  for  non-compliance  with 
the  rule  of  this  court ;  but  we  have  preferred  to  decide  the 
case  on  its  merits,  so  that  the  questions  involved  may  be 
settled. 

The  judgment,  for  the  error  of  the  court  in  not  assessing 
damages  under  the  statute,  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Singer,  Nimick  &  Co3ipaxy,  Lighted, 

V. 

H.  W.  Carpenter,  Executor. 

Adminiftfyafhn — Partnership — Corporation  aa  t^uccessor  of— Agree- 
tnents — Bights  qf  Creditors. 

Upon  a  petition  to  have  certain  fun'lg  in  the  hands  of  an  executor,  which 
are  alleged  to  have  been  derived  from  the  assets  of  a  firm  of  which  the  de- 
ceased was  a  member y  distributed  among  the  creditors  of  such  firm,  it  Ih 
held:  That  prior  to  the  death  of  the  deceased  there  had  been  such  a  dispo- 
sition of  the  property  in  question  by  agreements  between  the  partners  with 
a  third  person  and  with  a  corporation  which  succeeded  said  firm,  as  to  defeat 
the  claim  of  the  petitioners;  and  that  the  partnership  creditors  can  not  com- 
plain, the  partners  having  consented  to  the  fulfillment  of  their  agreements. 

[Opinion  tiled  January  19,  1888.] 

Appeal  from  the  Cb-cuit  Court  of  Winnebago  County;  the 
Hon.  William  Brown,  J  udgo,  presiding. 


Mr.  William  Lathbop,  for  appellant 
Mr.  William  Marshall,  for  appellee. 
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Welch,  P.  J.  The  appellant,  as  a  creditor  of  the  firm  of 
Briggs,  Enoch  &  Companj,  of  which  firm  Abraham  L 
Enoch  was  a  member  at  the  time  of  his  death,  filed  his  peti- 
tion in  the  County  Court  of  Winnebago  County  against  the 
appellee  as  the  executor  of  the  last  will  and  testament  of 
Abi-aham  I.  Enoch,  deceased,  asking  that  certain  funds  then  in 
the  hands  of  the  executor  and  alleged  to  have  been  derived 
from  assets  of  the  firm  of  Briggs,  Enoch  &  Company  after 
the  death  of  said  Enoch  should  be  paid  and  distributed  to  the 
creditors  of  the  firm  of  Briggs,  Enoch  &  Comf>any  and  not  to 
the  individual  creditors  of  said  Enoch.  Appellee  filed  his 
answer,  denying  that  he  had  any  funds  in  his  hands  belong- 
ing to  the  firm  of  Briggs,  Enoch  &  Company.  The  County 
Court,  upon  the  hearing,  dismissed  the  petition,  and  appeal 
was  taken  to  the  Circuit  Court.  Upon  the  hearing  in  the 
Circuit  Court,  the  court  found  that  the  moneys  in  controversy 
belonged  to  the  individual  estate  of  said  Enoch,  deceased,  and 
should  be  distributed  as  such,  and  dismissed  the  petition,  and 
appellant  now  brings  the  cause  by  appeal  to  this  court. 

The  firm  of  Briggs,  Enoch  &  Company  had  been  engaged 
in  the  manufacture  of  agricultural  implements,  at  Rockford, 
Illinois,  for  many  years  prior  to  the  death  of  Abraham  I. 
Enoch,  which  took  place  on  April  30,  18S3.  The  indebted- 
ness to  the  appellant  had  accrued  for  iron  and  steel,  sold  the 
firm  in  the  course  of  its  business*.  On  November  JO,  1S82, 
the  members  of  the  firm  of  Briggs,  Enoch  &  Company  com- 
menced the  formation  of  a  corporation,  designrd  to  take  the 
place  and  business  of  the  old  firm,  and  the  ij  div  dual  mem- 
bers subscribed  for  stock,  to  be  paid  for  entirely  by  the  trans- 
fer of  property  and  assets  of  the  firm  of  Briggs,  Enoch  & 
Company.  The  amount  of  stock  agreed  to  be  subscribed  was, 
that  paid  Enoch  should  subscribe  for  820,000.  and  the  said  C. 
&  G.  B/iggs  should,  between  them,  subscribe  for  §20,000.  On 
January  3,  1883,  a  contract  was  made  between  Duncan  11. 
Ferguson  and  Abraham  I.  Enoch  as  follows : 

"Articles  of  agreement  made  and  entered  into  this  third 
day  of  January  in  the  year  of  our  Lord  one  thousand  eiglit 
hundred  and  eighty-three,  between  Duncan  H.  Ferguson,  of 
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tlie  Citv  of  Rockford  in  the  State  of  Illinois,  party  of  the  iirst 
))art,  and  Abraham  I.  Enoch  of  said  Citj  of  Rockford,  party 
of  the  second  part,  witncssetli :  That  the  said  party  of  the  tii-sl 
part  hereby  agrees  to  convey  to  the  said  party  of  the  second 
part  by  good  and  sufficient  deed  of  warranty  free  from  all  in- 
cumbrances whatsoever,  an  undivided  one-half  interest  in  and 
to  the  two  brick  blocks,  situated  in  West  Waterloo  in  the 
State  of  Iowa,  and  known  as  the  Woodruff  Block  and  tlie  Post 
Office  Block,  re8])cctively,  located  on  Mill  Square  in  the  said 
City  of  Waterloo,  Iowa,  for  a  consideration  of  seventeen 
thousand  live  hundred  dollars  (§17,500),  the  same  to  be  paid 
by  said  party  of  the  second  part  out  of  the  proceeds  of  the 
sale  of  his  interest  in  the  real  estate  and  water-power  and 
machinery  now  owned  by  the  firm  of  Briggs,  Enoch  &  Com- 
pany in  said  City  of  Rockford,  to  the  new  corporation  known 
as  the  Briggs  &  Enoch  Manufacturing  Company  of  Rock- 
ford, Illinois,  providing  such  s^ileis  made  within  six  months 
from  the  date  hereof.  It  is  further  a^-jeJ  and  understood 
b^jtwecn  the  said  parties,  that  said  |)arty  of  the  first  part  shall 
take  of  tlie  stock  of  the  Briggs  &  Enoch  Manufacturing 
Company  of  Rockford,  Illinois,  before  mentioned,  at  least  the 
sum  of  seventeen  thousand  five  hundred  dollars  ($17,500)  and 
shall  deliver  the  said  deed  of  property  in  Waterloo,  Iowa, 
herein  before  mentioned,  when,  or  as  soon  as  said  Briggs  & 
Enoch  Manufacturing  Comjjany,  of  Rockford,  Illinois,  is  fully 
and  legally  authorized  to  do  business  as  such  corporation. 

"It  is  further  agreed  and  understood  between  the  said  par- 
ties, that  the  covenants  and  agreements  herein  contained  shall 
extend  to,  and  be  obligatory  upon  the  heirs,  executors,  ad- 
ministrators and  assiirns  of  the  respective  parties,  and  that  in 
case  said  Briggs  &  Enoch  Manufacturing  Company  of  Rock- 
ford, Illinois,  is  not  so  organized  and  prepared  to  do  business 
as  such  corporation  within  six  months  from  this  date,  then 
theec  agreements  are  to  be  void  and  of  none  effect. 

"In  witness  whereof  the  parties  to  these  ])resents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above 
written. 

"(Attest:)  Dl'ncan  H.  Fergusoi^,     [Seal.] 

"J.  Pkynne  Jones.      Abkauam  I.  Enoch.  [Seal.]" 
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This  agreement  between  Ferguson  and  Enoch  was  well 
known  to  the  two  Briggs;  they  approved  and  were  anxious  to 
have  the  agi*eeraent  entered  into.  The  Briggs  &  Enoch 
Manufacturing  Company  was  fully  and  legally  organized  on 
the  5th  day  of  April,  1883.  In  the  organization  of  said  cor- 
poration, Enoch  subscribed  for  $17,500  of  the  stock,  Chester 
C.  Briggs  f.12,000,  George  $8,000.  The  stock  of  the  corpora- 
tion was  $100,000,  and  the  balance  of  said  stock  was  subscribed 
by  persons  not  members  of  the  said  firm  of  Briggs,  Enoch  & 
Company,  of  whom  Ferguson  was  one  of  the  subscribers  for 
stock.  The  real  estate  of  said  firm  of  Briggs,  Lin  >ch  &  Com- 
pany stood  in  the  name  of  C.  C.  Briggs  and  Abraham  I. 
Enoch.  On  April  10,  18S3,  a  deed  Wiis  prepared  from  C.  C. 
Briggs  and  wife  and  Abraham  I.  Enoch  and  wife  to  Briggs 
&  Enoch  Manufacturing  Com;)any,  of  the  lands,  water-power 
and  machinery  owned  by  said  co-partnership ;  said  deed  was 
signed  and  acknowledged  on  the  10th  day  of  April  and  deliv- 
ered to  Ferguson,  a  director  in  said  corporation,  by  Enoch  and 
wife,  and  was,  on  the  11th  of  May,  signed  and  acknowledged 
by  Briggs  and  wife,  consideration  $10,000.  There  was  placed 
to  the  credit  of  Enoch  $20,000  on  the  books  of  the  corpora- 
tion and  to  Briggs  of  $20,000,  the  same  being  in  consideration 
of  said  conveyance.  On  May  20, 1883,  the  appellee,  as  execu- 
tor of  Abraham  I.  Enoch  and  Catherine  J.  Enoch,  who  was  at 
that  time  executrix  witli  appellee,  applied  to  the  County  Court 
by  petition  for  leave  to  execute  and  carry  out  said  contract 
with  Ferguson. 

The  court  ordered  and  decreed  that  executors,  etc.,  of 
Enoch's  estate  be,  and  are  authorized  and  empowered  to  per- 
form and  carry  out  said  contract  with  Ferguson,  and  also  the 
contract  of  subscription  for  stock  with  Briggs  &  Enoch  Manu- 
facturing Company.  That  they  are  authorized,  empowered 
and  directed  to  receive  forthwith  from  said  corporation  paid- 
up  stock  to  the  amount  of  $10,000,  and  balance  of  stock  sub- 
scribed for  by  Enoch,  $7,500,  whenever  the  same  can  be  paid 
for  out  of  assets  of  said  estate  applicable  to  that  purpose.  To 
pay  for  the  same  out  of  said  assets,  and  assign  to  said  Ferguson 
of  said  paid-up  stock  seventy-five  shares,  and  give  him  an  order 
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on  said  company  for  §10,000.  The  balance  of  credit  to  said 
estate  remaining  on  books  of  said  corporation  after  issuanco 
of  said  stock  to  the  amount  of  $10,000,  The  said  assignment 
of  stock  and  order  on  said  company  to  be  full  performance  on 
part  of  said  executors  of  said  contract.  Also  to  receive  from 
said  Ferguson  a  deed  of  Waterloo  property  according  to  terms 
and  conditions  of  the  written  contract. 

Ferguson,  upon  a  compliance  by  the  executors  with  the 
order  of  the  County  Court,  executed  to  them  a  deed  to  the 
Waterloo  property,  in  Iowa.  This  exhausted  the  §20,000 
credit  on  the  books  of  Briggs  &  Enoch  Manufacturing  Com- 
pany, except  $2,500.  For  this  the  corporation  issued  to  the 
executors  twenty-five  shares  of  stock.  Mrs.  Enoch  havinoj 
lesigned  lier  position  as  executrix,  and  renounced  the  will, 
appellee,  as  executor,  sold  the  Iowa  property  for  $6,000,  and 
the  twenty-five  shares  of  stock  for  $1,676.88,  making  the  sum 
$7,676.88,  which  he  has  in  hands  for  distribution.  It  is 
claimed  by  counsel  for  appellant,  that  at  the  death  of  Mr. 
Enoch,  on  April  30,  1883,  no  part  of  the  firm  property  of 
Briggs,  Enoch  <fe  Company  had  been,  in  fact,  sold  or  conveyed 
to  the  corporation,  and  that  the  title  to  all  and  every  part  of 
the  firm  property  then  remained  in  the  firm  of  Briggs,  Enoch 
&  Company,  and  as  such  was  chargeable  with  the  payment  of 
the  co-partnership  debts.  That  the  co-partnership  was  then 
wholly  insolvent,  and  that  the  executors  of  Enoch,  deceased, 
could  not  withdraw  any  part  or  portion  of  the  co-partnership 
assets  and  apply  them  to  the  payment  of  Mr.  Enoch's  indi- 
vidual debts  as  against  the  rights  and  equities  of  the  firm 
creditors,  and  that  the  Waterloo  property,  and  the  twenty-five 
shares  of  stock,  were  paid  for  directly  from  firm  assets  after 
the  death  of  Mr.  Enoch;  and  that  the  executor  is  accountable 
therefor  to  appellant,  and  all  the  other  of  the  creditors  of 
the  firm  of  Briggs,  Enoch  &  Company,  and  that  the  money 
proceeds  of  such  property  now  in  the  hands  of  the  executor 
should  bo  paid  to  appellants,  or  to  them  and  the  other  credit- 
ors of  Briggs,  Enoch  &  Company,  and  not  to  tlie  individual 
creditors  of  Enoch. 

The  averments  of  the  petition,  records  and  evidence,  show 
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the  facts  as  above  stated.  We  are  of  the  opinion,  in  view  of 
this  evidence,  that  it  is  not  vital  to  the  determination  of  this 
case,  as  to  where  the  legal  title  to  this  property  was  at  the 
time  of  Enoch's  death.  It  is  clear  from  the  evidence  that 
prior  to  his  death  there  had  been  such  a  disposition  made  of 
it  under  agreements  between  the  parties  to  the  firm  of  Briggs, 
Enoch  &  Company  with  each  other,  with  Ferguson,  and  the 
corporation  of  Briggs  &  Enoch  Manufacturing  Company,  as 
to  defeat  any  right  or  claim  of  the  petitioners.  There  has 
been  nothing  done  that  was  not  in  conformity  to  an  agree- 
ment made  between  the  partners,  or  an  agreement  rnaclp 
with  their  consent,  prior  to  the  death  of  Enoch.  The  surviv- 
ing partners  in  this  case  have  not  sought,  even  if  it  should 
be  conceded  that  they  had  the  right,  to  defeat  the  execu- 
tion of  their  agreements.  Tlie  equity  of  the  creditor  is  of 
a  dependent  and  subordinate  character, and  is  to  be  enforced 
through  the  medium  of  the  equities  of  the  partners.  The 
]>artners  consenting  to  the  fulfillment  of  their  contract,  mani- 
festly the  partnership  creditor  has  no  right  to  complain. 
Williamson  v.  Adams,  16  111.  App.  568,  and  authorities  therein 
cited;  Allen  v.  The  Center  Valley  Co.,  21  Conn.  130;  Sigler 
v.  Knox  County  Bank,  8  Ohio,  516.  We  are  of  the  opinion, 
after  a  careful  consideration  of  this  case,  that  there  is  no  error 
of  which  petitioners  can  complain.  The  order  and  decree  of 
the  Circuit  Court  is  aflSrmed. 

Affirmed. 


John  M.  Reticker 
Katzenstein  &  Wachtel. 

Sales — Fraud — Insolvency — Rescission — Replevin — Instructions. 

4 

Undiacloaed  insolvency  on  the  part  of  the  vendee  is  not  such  evidence  of 
fraud  88  entitles  the  vendor  to  rescind  the  sale  and  maintain  an  action  of 
replevin  to  recover  goods  sold. 

TouXXVI  » 
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Appeal  from  the  Circuit  Court  of  Rock  Island  County;  the 
Hon.  Akphur  A,  Smith,  Judge,  presiding. 

Messrs.  Pleasants  &  IIurst  and  William  Jackson,  for 
appellant. 

Messrs.  W.  II.  Gest  and  P.  O'Mara,  for  appellees. 

Welch,  P.  J.  This  was  suit  in  replevin  brought  by  the 
appelleeo  to  recover  possession  of  certain  merchant  tailoring 
goods,  which  had  been  seized  by  appellant  to  satisfy  certain 
judgments  confessed  by  one  Williard  6.  Nickerson  in  favor 
of  L.  S.  McCabc  and  William  Meyers.  Appellees  sought  to 
avoid  the  sale  of  these  goods  to  Nickerson  and  recover  pos- 
session of  them  on  the  .aground  of  alleged  fraud  and  deception 
practiced  by  him  in  inducing  the  sale. 

Pleas:  1st.  Non  cepit;  2d.  Property  in  stranger;  3d  and 
4th.  Justification  by  defendant  as  Sheriff.  Re{)Iications:  1st. 
To  second  plea,  denying  property  in  stranger;  2d.  To  third 
plea,  denying  execution;  3d.  To  third  plea,  alleging  proj)- 
erty  in  plaintiffs;  4th.  To  third  plea,  denying  judgmen^; 
5th.  To  fourth  plea,  denying  execution;  6th.  To  fourth 
plea,  alleging  property  in  plaintiffs;  7th.  To  fourth  plea, 
denying  judgment. 

Trial,  verdict  finding  property  in  the  appellees,  and  assess- 
ing damages  at  one  cent.  Motion  for  new  trial ;  motion  over- 
ruled. Judgment  on  verdict  From  which  judgment  this 
appeal  is  taken.     Various  errors  are  assigned. 

In  the  view  we  take  of  the  case,  we  only  deem  it  necessary 
to  notice  the  third  error  assigned — the  giving  of  ajipelleeo' 
6th  and  7th  instructions.     These  instructions  are  as  follows: 

6th,  "If  the  jury  believe,  from  the  evidence,  that  the 
witness,  at  the  time  of  his  purchase  of  the  goods  in  contro- 
versy from  the  plaintiffs,  was  insolvent  and  unable  to  pay  his 
liabilities  then  existing,  or,  by  the  use  of  ordinary  diligence 
in  the  conduct  of   his  business  might  have  known  that  he 
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was  insolvent,  and  knowingly  concealed  the  fact  from  the 
plaintiffs,  and  thereby  the  plaintiffs  were  induced  to  make  the 
eale  of  goods,  then  this  was  such  fraud  as  to  warrant  the 
plaintiffs  to  rescind  the  sale  and  recover  the  goods.  Fraud 
may  be  committed  by  knowingly  suppressing  the  truth  from 
one  who  is  not  informed,  as  well  as  by  stating  what  is  abso- 
lutely untrue." 

7th.  "You  are  instructed,  as  a  matter  of  law,  that  if  one 
obtains  goods  by  way  of  purchase  by  means  of  false  repre- 
sentations of  facts,  or  by  any  deception,  or  with  the  design 
not  to  pay  for  them,  or  knowing  himself  at  the  time  to  be 
insolvent  and  unable  to  pay  for  them,  or  who,  by  the  use  of 
ordinary  diligence,  might  have  known  himself  to  be  insolvent 
and  unable  to  pay  for  them,  and  the  seller  is,  by  any  such 
means,  deceived  into  parting  with  his  goods,  no  title  ]iasses  to 
the  buyer,  and  the  seller  has  the  right  to  reclaim  his  goods. 
And  if  you  believe,  from  the  evidence,  that  the  sale  in  this 
case  was  induced  by  any  such  means  you  must  find  for  the 
plaintiffs." 

Those  instructions  are  clearly  erroneous,  and  are  in  conflict 
with  the  rule  uniformly  announced  by  our  Supreme  Court. 
Tlie  rule  was  first  announced  in  case  of  Henshaw  v.  Bryant,  4 
Scam.  97,  108.  The  court  through  Caton,  Justice,  declares 
the  law  as  follows:  "Should  we  establish  a  rule  that  would 
declare  all  sales  void  where  the  purchaser  does  not  disclose  to 
the  seller  his  real  circumstances,  many  contracts,  made  with 
the  most  upright  intentions,  would  be  annulled  for  fraud. 
While  a  man  is  really  struggling  against  adversity  with  an 
honest  intent  to  retrieve  his  fortunes,  the  law  will  not  declare 
him  incapable  of  purchasing  goods  on  a  credit,  although  he 
does  not  disclose  to  the  vendor  the  extent  of  his  embarrass- 
ments. In  such  a  case  there  is  wantins:  that  essential  inf]:redi- 
ent  in  fraud,  a  design  never  to  pay."  The  rule  here  announced 
has  been  followed  by  the  Supreme  Court  in  Fatten  v.  Camp- 
bell, 70  111.  72;  and  by  the  Appellate  Court  in  Morril  v.  Cor- 
bin,  13  111.  App.  81;  Catlin  v.  Warren,  16  111.  App.  418; 
Preston  v.  Spaulding,  18  111.  App.  341.  These  instructions 
informed  the  jury,  that  if,  at  the  time  Nickerson  made   the 
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purchase  of  the  goods  in  controversy,  he  knew  himself  to  be 
insolvent  and  unable  to  pay  for  them,  or  if  he,  by  the  use  of 
ordinary  diligence,  might  have  known  himself  to  be  insolvent 
and  unable  to  pay  for  them,  and  knowingly  concealed  the  fact 
from  the  appellants,  and  thereby  they  were  induced  to  make 
the  sale,  then  this  was  such  fraud  as  to  warrant  a  rescission  of 
the  contract  of  sale  and  a  recovery  of  the  goods ;  that  the 
sale  was  fraudulent  even  if  the  purchaser  did  not,  at  the  time 
of  the  purchase,  know  he  was  insolvent;  yet  if  he,  by  ordi- 
nary diligence,  could  have  known  that  he  was  insolvent  and 
concealed  the  fact,  that  was  sufficient. 

The  7th  instruction  recites  various  means  that  would  ren- 
der the  sale  fraudulent  and  the  jury  are  told  that  if  ^hey  be- 
lieve from  the  evidence  that  the  sale  in  this  case  was  induced 
by  any  such  means  they  must  find  for  the  apj^ellees.  The 
undisclosed  insolvency  of  Nickerson,  known  to  him,  or  which 
he  by  ordinary  diligence  could  have  known  at  the  time  of  the 
])urchase,  was  stated  as  one  of  the  grounds  that  would  render 
the  sale  void. 

The  6th  and  7th  instructions  in  this  respect  are  alike.  We 
hold  under  the  rule  announced  by  the  Supreme  Court,  that 
it  is  not  enough  to  maintain  fraud  that  the  vendee  is  insol- 
vent and  knows  himself  to  be  so  at  the  time  of  the  purchase 
and  conceals  the  fact  from  the  seller,  and  that  he  has  no  reason- 
able expectations  that  ho  can  pay  the  debt. 

The  only  intent  that  renders  the  sale  fraudulent  is  a  posi- 
tive and  predetermined  intention,  entertained  and  acted  upon 
at  the  time  of  going  through  the  forms  of  an  apparent  sale,  never 
to  pay  for  the  goods.  For  the  error  herein  indicated  the  judg- 
ment is  reversed  and  cause  remanded. 

lie  versed  and  remanded. 
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George  H.  McDonald,  Administrator,  Impl'd,  etc., 

V. 

Eugene  Clifford. 

RepJerm — Chattel  Mortgage — Distress  Warrant — Priority  of  Liens — 
Question  of  Fact, 

In  an  action  of  replevin  involving:  the  priority  of  liens  on  certain  furni- 
ture based  on  the  qaestion  whether  the  lien  of  a  chattel  mortfl^age  was 
waived  by  surrender  of  possession,  this  court  declines  to  interfere  with  the 
finding  of  the  court  below  in  favor  of  the  mortgagee,  there  being  a  sharp 
conflict  of  evidence. 

[Opinion  filed  January  19,  1888.] 

In  error  to  the  Cirenit  Court  of  Kane  Ci>untv;  the  Hon. 
C  W.  Upton,  Judge,  presiding. 

Mr.  Frank  Crosby,  for  plaintifif  in  error. 

Messrs.  Botsford  A  Wayne,  for  defendant  in  error. 

Welch^  p.  J.  Tliis  was  an  action  of  replevin  brought  by 
the  defendant  in  error  against  Stephen  Lasher,  plaintiff  in 
error,  intestate,  Leonard  Lasher  and  N.  S.  Carlisle,  to  recover 
certain  furniture  conveyed  by  a  chattel  mortgage  executed  by 
Leonard  Lasher,  on  January  27,  1880,  to  the  defendant  in 
error,  to  ^secure  the  payment  of  a  pi'omissory  note  of  eaid 
Lasher  of  that  date  for  $1,700,  payable  two  yeara  from  date, 
with  interest  at  eight  per  cent.,  payable  monthly.  Separate 
pleas  were  filed.  Stephen  Lasher,  plaintiff  in  error,  iutcstate, 
tiling  pleas  of  non  cepit,  non  detinet^  pro^xirty  in  himself,  jus- 
tification and  taking  by  himself  as  distress  for  $1,200  i-ent  in 
arrear  from  Leonard  Lasher,  mortgagor.  Keplication  to  pleas, 
jury  waived,  and  trial  by  the  court.  Judgment,  finding  tlie 
right  of  property  in  the  defendant  in  error,  and  for  costs. 
From  which  judgment  this  writ  of  error  is  prosecuted.     The 
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evidence  shows  that  on  or  about  the  2(1  of  August,  18S1,  one 
A.  W.  Schoonhoven,  as  Constable,  had  in  his  hands  an  execu- 
tion for  some  ^20  in  favor  of  M.  T.  Lynch,  against  Leonard 
Laslier;  that  on  the  3d  day  of  August  lie  jnoceeded  to  execute 
the  writ  by  levying  upon  the  mortgaged  furniture.  Defenc!- 
ant  in  error  then  placed  in  the  hands  of  this  l^choonhoven  tliis 
chattel  morttrage  with  directions  to  take  possession  of  this 
])roperty  under  this  mortgage;  the  mortgage  contiiining  an 
insecurity  clause,  entitling  the  mortgagee  to  take  possession 
and  sell  upon  ten  days*  notice,  before  the  maturing  of  the  note. 
On  August  3d,  Stephen  Lasher,  plaintiff  in  error,  intestate* 
issued  a  distress  warrant  for  $1,200  rent,  claimed  to  be  due 
him  from  Leonard  Lasher  July  6,  1881.  On  the  3d  day  of 
August  an  arrangement  was  made  between  E.  J.  Joslyn,  as 
attorney  for  Stephen  Laslier,  and  the  defendant  in  error,  that 
the  distress  warrant  should  be  put  into  the  hands  of  Schoon- 
hoven, and  that  he  should  hold  this  property  and  become  cus- 
todian of  it,  1st,  for  the  mortgagee,  2d,  for  the  execution 
creditor,  3d,  for  the  landlord.  On  the  6th  of  August  there 
was  another  arrangement  or  agreement  made  about  the  eur- 
render  of  the  proi)erty  in  controversy.  This  arrangement  or 
agreement  presents  the  only  controverted  question  in  this 
case.  It  was  made  by  J.  Crosby  for  Stephen  Lasher  and  Leon- 
ard Lasher,  ^vitli  the  defendant  in  error,  .and  what  the  arrange- 
ment or  agreement  was,  is  to  be  determined  from  their  testi- 
mony. Defendant  in  error  states  that  his  agreement  with 
Crosby  was  "that  Leonard  Lasher  should  pay  off  the  execu- 
tion;''  tliat  he  was  to  be  permitted  to  run  the  house  and  pay 
part  of  the  mortgage  debt  weekly;  that  the  distress  warrant 
should  not  interfere.  It  was  agreed  that  Leonard  Lasher 
should  be  let  alone  so  he  could  pay  under  the  agreement,  and 
on  that  consideration  I  made  the  following  written  order: 

"Elgin,  August  6,  1881. 

"  To  X.  W.  SCUOONHOVEN,  EsQ.  I 

''  You  will  surrender  possession  of  Waverly  House  furni- 
ture, held  by  you  as  custodian,  under  chattel  mortgage  to  me, 
Leonard  Lasher,  mortgagor. 

"Eugene  Clifi'ord,  Mortgagee." 


Second  District — December  Term,  1887.      39 

McDonald  v.  Clifford. 

Crosby  states  that  he  "  had  a  talk  with  Clifford  about  fixing 
matters  up,  based  upon  paying  Lynch  judgment  and  mortgage 
and  enabling  Leonard  Lasher  to  go  on  with  the  business;  no 
recollection  of  distress  warrant  being  mentioned  in  this  talk; 
made  arrangement  of  August  6th  without  reference  to  distress 
warrant;  was  trying  to  get  the  property  for  Leonard  Lasher 
to  pay  tin's  indebtedness,  acting  as  his  attorney  and  in  his 
interest,  but  made  no  arrangement  about  distress  warrant." 

The  Lynch  execution  was  paid,  and  $100  ])aid  on  the  mort- 
gage by  Leonard  Lasher.  The  order  signed  hy  Clifford  was 
given  to  Crosby.  Schoonhoven,  the  bailiff,  states  that  *^ after 
tliis  arrangement  I  saw  Crosby,  and  something  was  said  about 
turning  the  property  over  to  Leonard  Lasher;  Crosby  said  it 
would  do  as  well  to  turn  it  over  to  him,  as  he  was  Leonard's 
attornej';  about  5  p.  m.  the  same  day  Crosby  said  I  should  go 
back  and  hold  it  on  landlord's  warrant.  That  night  I  saw 
Clifford.  Oa  Monday  he  told  me  to  hold  property  on  mort- 
gage; arrangement  was  made  on  Saturday,  and  Monday  after 
Clifford  told  me  to  hold  property  under  mortgage;  held  until 
August  10th  under  mortgage  and  landlord''s  warrant;  was 
ordered  by  Clifford  to  move  property  out  under  mortgage 
wlien  Lasher,  Joslyn  and  crowd  put  me  out  and  took  posses- 
sion." That  lie  did  not  deliver  the  property  to  Lasher.  In 
view  of  the  evidence  in  this  case  was  it  error  in  the  court  to 
refuse  to  hold,  as  a  proposition  of  law: 

"That  plaintiff's  mortgagee,  having  surrendered  possession 
of  the  mortgaged  property  after  having  once  taken  it,  to  the 
mortgagor,  said  property  became  thereupon  subject  to  the 
lien  of  tlie  distress  warrant  of  the  landlord,  Stephen  Lasher?" 

The  mortgage  was  a  prior  lien  on  this  furniture.  Was  any- 
tliing  done  by  the  defendant  in  error  by  which  this  lien  was 
postponed  or  lost?  Did  the  agreement  made  with  Crosby  by 
defendant  in  error  operate  as  a  surrender  of  this  property  by 
him  to  Lasher  and  was  it  a  waiver  of  his  lien  thereon?  The 
only  witnesses  to  this  agreement  wereCrosbj"  and  the  defendant 
in  error.  The  conflict  between  their  testimony  as  to  the 
agreement  is  not  reconcilable.  One  or  the  other  of  them 
must  have  been  mistaken  in  his  testimony.  Lennon  v.  Guod- 
epeed,  89  111.  438. 
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Un<fcr  BHch  circumstances  it  became  the  duty  of  the  Judge 
sitting  in  this  cate  as  a  jury  to  properly  wei^h  the  evidence 
in  connection  with  all  the  facts  and  circumstances  enrroundiug 
the  transaction,  and  from  all  the  facts  determine  who  told  the 
truth.  The  Judge  who  heard  this  case  had  many  facilities 
for  arrivino;  at  a  correct  conclusion  which  this  court  does  not 
possess.  He  had  the  witnesses  before  him,  heard  the  story  of 
each  on  the  stand  and  could  observe  their  manner  of  testify- 
ing. The  Circuit  Court  has  many  tests  for  detecting  false- 
hood and  ascertaining  the  trutli,  which  an  a))peliate  court 
can  not  have  when  the  evidence  is  submitted  on  paper."  The 
Judge  who  tried  tliis  case  by  his  refusal  of  the  proposition  of 
law  asked  by  plaintiff  in  error*  holds  that  the  defendant  in 
error  did  not  surrender  the  property  or  lose  his  prior  lien. 
We  adopt  the  language  of  Supreme  Court  in  case  supra  in 
this  case. 

"We  perceive  no  gi-ound  upon  which  we  can  reverse  the 
judgment  in  this  case  without  a  clear  departure  from  a  long 
line  of  decisions,  holding  that  when  a  question  of  fact  only  is 
involved  and  the  evidence  is  conflicting,  this  court  will  not 
interfere  unless  the  verdibt  is  the  result  of  prejudice  or  pas- 
sion, which  is  not  the  case  here."  The  authorities  referred  to 
by  plaintiff  in  error  announce  sound  and  correct  principles  of 
law  as  to  the  rights  of  the  creditors  when  the  mortgagee 
permits  the  mortgagor  to  remain  in  p(^session  after  default 
in  payment,  and  when  the  mortgagee,  after  taking  possession, 
surrenders  the  property  to  the  mortgagor.  These  authorities, 
we  hold,  have  no  application  to  the  facts  in  this  case.  We  are  of 
the  opinion  that  there  was  no  error  in  refusing  the  proposition 
of  law  asked  by  plaintiff  in  error,  and  that  the  evidence  fully 
sustains  the  finding  and  judgment.    The  judgment  is  affirmed. 

JtiiJgvient  affirmed. 
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Lysakder  Hord 

V. 

The  Village  of  Montgomery. 

Municipal  Corporations — Acceptance  of  Street — Mill-Race — Bridge-^ 
Covenant  Running  with  the  Land* 

1.  Where  a  municipal  corporation  accepts  a  street  burdened  with  a  mill, 
race  over  wbich  there  is  a  bridge,  it  assumes  the  duty  of  keeping  the  bridge 
in  repair. 

2.  In  the  case  presented,  the  evidence  does  not  show  a  covenant  run- 
ning with  the  land,  requiring  the  owners  of  the  mill  to  keep  the  bridge  io 
repair. 

[Opinion  filed  January  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  tlie  Hon. 
IsAAo  G.  WiLsoif,  Judge,  presiding. 

Messrs.  A.  J.  Hopkins,  N.  J.  Aldeich  and  F.  11.  Thatcher, 
for  appellant 

Mr.  Charijeb  Wheaton,  for  appellee. 

Welch,  P.  J.  This  ^ras  an  action  of  assumpsit  brought  by 
the  appellee  a^inst  the  appellant  and  Lucas  Broadhead.  Tlie 
declaration  contains  only  the  common  counts — plea  of  general 
issue  filed  by  appellant,  Broadhead  not  being  served  with 
process,  and  stipulation  that  all  defenses  may  be  put  in  there- 
under as  fully  and  completely  as  if  specially  pleaded.  Jury 
waived  and  issues  submitted  to  the  court.  Tlie  court  found 
the  issues  for  tlie  appellee  and  gave  judgment,  from  which 
judgment  this  appeal  is  taken.  Various  errors  are  assigned. 
The  appellant  and  one  Lucas  Broadhead  are  the  owners  of  the 
mill,  mill-dam  and  certain  real  estate  in  the  Tillage  of  Mont- 
gomery. One  of  the  streets  of  the  village,  Mill  Street,  crosses 
the  race  leading  from  the  dam  to  appellant's  mill.  Across 
this  race  is  a  bridge  in  the  center  of  the  street.  This  race 
bridge  was  originally  built  by  Vine  E.  Watkins  and  the  Greys 
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— thej,  or  some  of  them,  at  that  time  beinor  tlie  owners  of  the 
mill  property.  This  bridge  was  kept  in  repair  by  the  Greys 
until  they  sold  the  property  to  Alexander  in  1SG3.  And  from 
that  time  it  was  kept  in  repair  a  portion  of  the  time  by  Alex- 
ander, but  almost  entii-ely  by  subscription  until  1885,  when 
the  repairs  by  appellee,  for  which  this  suit  is  brought,  were 
made.  Appellant  and  Broadhead  became  the  owners  of  a 
portion  of  this  mill  property  in  1878,  and  the  balance  in  1880. 
Counsel  for  apj)ellant  maintains  that  there  is  no  liability  rest- 
ing upon  appellant,  under  the  proof  in  this  record,  to  maintain 
the  race  bridge.  In  1852  or  1853,  Daniel  Grey,  who  was  at 
that  time  the  owner  of  the  mill  property  and  also  the  owner 
of  the  property  where  the  Village  of  Montgomery ^is  situated, 
dug  the  race  across  which  this  bridge  is  now  located.  He 
also  laid  out  and  platted  the  Village  of  Montgomery  in  Octo- 
ber, 1853.  The  plat  describes  Mill  Street  as  crossing  this 
race.  Wlien  he  platted  the  Village  of  Montgomery,  the  vil- 
lage had  not  been  incorporated  and  was  not  incorporated  until 
February,  1858.  In  1858  Vine  Watkins,  Ralph  and  D.  W. 
Grey,  who  were  then  the  owners  of  the  mill  property,  made 
an  arrangement,  as  stated  by  Watkins,  with  the  Road  Com- 
missioners to  build  a  bridge  across  the  race  and  maintain  the 
same  as  long  as  they  were  the  owners  of  the  property,  upon 
the  condition  that  the  town  would  build  a  bridge  across  the 
race  at  that  point,  being  a  short  distance  north  of  the  mill. 
The  town  built  the  bridge,  as  per  agreement,  and  tliey  built  the 
bridge  across  the  race.  This  agreement  was  not  reduced  to 
writing.  When  the  property  was  sold  to  Alexander  in  1863, 
Watkins  told  William  &  Charles  Waller,  who  were  the  agents 
of  Alexander  and  who  looked  after  the  property,  "  that  the 
race  bridge  belonged  to  the  property;  that  it  was  built  by 
Grey  and  Watkins,  and  that  we  made  an  arrangement  with  the 
Road  Commissioners  that  on  condition  they  build  the  main 
bridge  where  it  was,  we  were  to  build  the  race  bridge  and 
keep  it  in  repair,  and  had  always  done  so."  There  is  some 
evidence  tending  to  show  that  appellant  was  in  the  employ  of 
Alexander  in  1876  or  1S77,  and  that  he  knew  of  some  repairs 
having  been  made  by  Alexander  on  the  race  bridge;  appel- 
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lant  denies  all  knowledge  of  any  payments  made  by  Alexander, 
but  states  that  he  knows  of  his  refusal  so  to  do.  He  denieg 
all  knowledge  of  any  arrangement  or  agreement  as  to  the 
repairs  of  the  bridge.  The  deeds  to  appellant  and  Broadhead 
show  that  the  same  is  bounded  on  the  north  as  to  the  mil) 
property,  by  Mill  Street,  and  on  the  south,  as  to  the  other  ol 
his  property,  including  dam,  sash  factory,  etc.,  by  Mill  Street. 
It  is  conceded  by  counsel  for  appellee  that  the  fee  to  the 
streets  of  the  Tillage  of  Montgomery,  as  })latted  by  Grey, 
remained  in  abeyance  and  did  not  vest  until  the  village  was 
incorporated.  This  being  conceded,  the  village,  in  accepting 
the  street,  took  it  in  the  condition  it  was,  burdened  with  the 
race  crossing  it,  and  the  village,  by  accepting  it,  also  assumed 
the  duty  of  putting  and  keeping  it  in  repair.  There  is  no 
question  that  the  village  accepted  the  street  Work  is  shown 
to  have  been  done  upon  it  by  the  village.  This  is  not  like  the 
case  of  President  and  Trustees  of  West  Bend  v.  Mann,  59  Wis. 
60.  There  the  owner  of  the  land  over  which  the  highway 
]>asscd,  cut  a  race-way  across  the  road.  It  was  held  it  was 
his  duty  to  bridge  it  over  and  at  the  same  time  it  was  the  duty 
of  the  village  to  keep  it  bridged  for  the  safety  of  the  public 
In  that  case  the  race  was  cut  through  a  highway  already  estab- 
lished ;  in  case  at  bar,  the  race  was  there  prior  to  any  street, 
and  when  the  street  was  platted  it  showed  the  existence  of 
the  race,  and  when  accepted  by  the  village  the  race  was  still 
there. 

Counsel  for  appellee  insist,  that,  under  the  agreement  by 
Watkins,  etc.,  with  the  Koad  Commissioners,  appellant  is 
liable.  In  the  view  we  take  of  the  evidence  under  the  law, 
there  was  no  such  an  agrqement,  even  if  known  by  the  appel- 
lant, as  would  create  a  liability  on  his  part  to  keep  the  bridge  in 
repair,  and  the  evidence  fails  to  show  knowledge  u]ion  his  part 
of  any  agreement.  There  was  nothing  of  record  to  apprise 
him  that  the  property  was  burdened  with  a  covenant  to  main- 
fciin  the  race  bridge  in  question.  His  deeds  show  that  his 
property  only  extends  to  Mill  Street.  lie  knew  that  the 
bridge  had  often  been  repaired  by  subscription  prior  to  his 
purchase.     In  view  of  what  we  have  said,  the  court  erred  in 
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refusing  the  8tli  proposition  of  law,  as  requested  by  coun- 
sel for  appellant;  8tli:  "the  court  holds,  as  a  matter  of  law* 
that  under  the  proofs  in  this  case,  there  is  no  covenant  run- 
ning with  the  land,  or  obligation  resting  upon  defendant 
to  keep  in  rej  air  the  race  bridge  in  question."  This  propo- 
sition should  have  been  allowed,  and  judgment  entered  for 
the  appellant.  There  are  various  other  errors  assigned,  but 
we  do  not  deem  it  necessary  to  refer  to  them.  For  the  error 
herein  indicated,  the  judgment  is  reversed  and  cause  remjinded. 

lie  verged  and  remanded. 


George  Pope 

V. 

The  People  of  the  State  of  Illinois. 

Dram  Shops — Nuisance — Indictment — Improper  Verdict. 

Upon  an  indictment  chargring:  the  defendant  with  keeping  a  common 
nuisance,  under  Sec.  7  of  the  Dram  Shop  Act,  there  beinf^  four  counts  and 
but  one  offense,  it  is  held:  That  the  latter  part  of  the  verdict,  finding  the 
defendant  herein  guilty  upon  the  **  first,  second,  third  and  fourth  counts  of 
the  indictmeut,''  waa  unauthorized  by  the  law  and  unwarranted  by  the  evi- 
dence. 

[Opinion  filed  January  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Kendall  County;  the 
Hon.  C.  W.  Upton,  Judtre,  presiding. 

Messrs.  Fowler  Bbotiiers,  for  appellant. 

Mr.  John  Fitzgerald,  State's  Attorney,  for  appellee. 

"Welch,  P.  J.  The  indictment  in  this  case  charged  plaint- 
iff in  error  with  keeping  a  common  nuisance,  under  the  7th 
section  of  the  Dram  Shop  Act.  The  indictment  contained 
four  counts.  The  fii*st  count  describes  the  premises  and  charges 
that  on  the  first  day  of  January,  188^3,  and  on  divers  other 


Second  District — December  Term,  1887.     45 

Pope  V.  The  People. 

days  and  times  between  said  day  and  the  day  of  the  finding  of 
the  indictment,  the  plaintiff  in  error  not  having  a  license  to 
keep  a  dram  shop,  intoxicating  liquors  unlawfully  did  then  and 
there  sell  to  be  drunk  on  the  premises  when  so  sold.  The 
second  count  charged  that  on  the  10th  of  January,  1887,  and 
on  divers  other  days  and  times  from  said  date  to  the  day  of 
finding  the  indictment,  the  plaintiff  in  error  not  having  a 
license  to  keep  a  dram  shop,  intoxicating  liquoi*s  unlawfully 
did  then  and  there  sell  to  be  drunk  upon  the  premises  adja- 
cent thereto.  The  third  count  describes  the  location  of  the 
premises  as  near  unto  divers  public  roads,  being  the  common 
highways,  and  also  near  unto  the  dwelling  houses  of  divers 
citizens,  etc.,  and  charges  that  the  plaintiff  in  error,  on  the  1st 
day  of  January,  1886,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  finding  the  indictment,  not 
having  a  license  to  keep  a  di'am  shop,  intoxicating  liquors 
unlawfully  did  then  and  there  sell  to  bo  drunk  upon  the 
premises  whore  so  sold.  The  fourth  count  describes  the  loca- 
tion of  the  premises  as  near  unto  divers  public  roads,  and  also 
near  unto  the  dwelling  houses  of  divers  citizens,  and  charges 
that  the  plaintiff  in  error,  on  the  Ist  day  of  January,  1886,  and 
continuing  from  said  day  to  the  day  of  finding  the  indictment, 
not  having  a  license  to  keep  a  dram  shop,  intoxicating, 
liquors  did  then  and  there  sell  to  be  drunk  upon  the  ])remi8e3 
where  so  sold,  and  in  and  upon  an  adjacent  room,  building, 
yard  and  place  of  public  resort.  Motion  to  quash  indictment. 
Motion  overruled.  Plea  notguilty.  Trial  and  verdict.  "  We 
the  jury,  find  the  defendant  guilty  of  keeping  a  common 
nuisance,  as  charged  in  the  indictment.  And  we  find  him 
guilty  upon  the  first,  second,  third  and  fourth  counts  of  the 
indictment."  Motion  for  a  new-  trial,  and  in  arrest  of  judg- 
ment Motion  overruled.  Judgment  on  verdict  imposing  a 
fine  of  $50  upon  each  count,  and  committing  the  defendant  to 
the  county  jail  for  fifty  days,  and  that  he  stand  committed 
li^til  fine  and  costs  are  paid.  From  which  judgment  this  writ 
of  error  is  prosecuted.  Various  errors  are  assigned.  The 
verdict  and  judgment  is  clearly  erroneous.  The  latter  part  of 
the  verdict,  ^*and  we  find  him  guilty  upon  the  first,  second, 
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third  and  fourth  counts  of  the  hidictment,"  was  unauthorized 
by  the  law  and  unwarranted  by  the  evidence.  The  indict- 
ment, although  containing  four  counts,  charged  but  one  offence. 

The  separate  counts  were  but  one  offense.  The  separate 
counts  were  but  the  statement  of  the  offense,  stated  as  having 
been  committed  in  a  different  way,  and  not  a  statement  of  se})- 
arateand  distinct  offenses.  The  sales  were  all  made  in  the 
same  premises,  and  during  the  time  charged  in  first  count. 
The  place  where  the  liquor  was  to  l)e  drunk  was  stated  dif- 
ferently. We  should  not  have  been  inclined  to  disturb  the 
verdict  if  it  had  not  embraced  this  latter  finding. 

The  motion  for  a  new  trial  should  liave  been  allowed.  For 
the  eiTor  in  overruling  said  motion  and  entering  judgment, 
the  judgment  is  reversed  and  cause  remanded  for  a  trial  de 
iww. 

Reversed  and  remanded. 


Mary  Jacoby 

V. 

George  H.  Scougale. 


Mechatiic^s  Lien — Conflict  of  Eridenee, 

Upon  a  review  of  tho  evidence,  which  was  conflicting,  this  court  declines 
to  interfere  with  a  decree  allowing  a  mechanic's  lien. 

[Opinion  filed  January  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Woodford  County;  the 
Hon.  N.  W.  Greene,  Judge,  presiding. 

Messrs.  Blades  &  Neville,  for  appellant 

Messrs.  Meek  &  Radford,  for  appellee. 

"Welch,  P.   J.     This  was  a  petition  for  mechanic's  lien, 
brought  by  the  appellee  against  the  appellant.     The  petition 
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alleges  that  a  verbal  contract  was  made  by  the  appellee  with 
the  appellant  to  do  certain  repairing  on  dwelling  house  of 
appellant,  and  to  furnish  all  the  material  for  said  rei)airs.  The 
price  to  be  paid  for  said  work  and  material  by  the  appellant 
■was  $550.  The  answer  denies  that  there  was  a  verbal  con- 
tract, but  alleges  there  was  a  written  contract  or  agreement 
that  the  work  was  to  be  done  for  $4:14,  and  alleges  that  the 
work  has  not  been  done  according  to  agreement. 

Keplication;  decree  for  appellee  for  the  sum  of  S532.25', 
from  which  decree  this  appeal  is  taken.  The  evidence  in  this 
case  is  conflicting  as  to  the  contract  and  the  manner  in  which 
the  work  was  done.  The  appellees  state  '*that  about  the  mid- 
dle of  August,  1886,  Mrs.  Jacoby  told  me  she  had  a  house  she 
wanted  repaired;  I  told  her  that  was  in  my  line,  and  she  asked 
me  to  look  at  the  house  and  figure  on  the  cost;  I  did  so,  and 
it  amounted  to  $414.  There  was  a  verbal  contract  for  what  I 
was  to  do  for  $414,  but  it  was  not  written  down,  but  I  made  a 
memorandum.  Exhibit  'A'  was  the  memorandum  given  to 
Mrs.  Jacoby.  After  I  commenced  this  work  I  went  to  Bloom- 
ington  to  see  Mrs.  Jacoby;  1  asked  her  to  go  out  and  look  at 
the  building,  and  see  if  she  did  not  think  it  necessary  to  make 
some  changes ;  I  told  her  the  frame  was  so  badly  rotted  that 
it  was  impossible  to  level  it  with  the  brick  filling  in,  and  that 
the  joists  were  completely  rotten.  She  came  in  about  two 
days,"  when,  he  states,  he  made  *'a  contract  with  her;  was  to 
re-side  and  re-shingle  the  house,  put  in  new  floors  in  the  lower 
story,  build  new  pillars  and  re-build  cellar  where  fallen  down, 
build  a  small  veranda,  ceil  the  lower  story,  take  down  a  fire- 
place and  build  a  stove  flue  in  its  place,  put  in  two  new  win- 
dows, two  new  doors,  one  register  in  the  upper  floor,  build  a 
closet  and  |>antry,  and  put  a  coat  of  paint  on  the  outside  of  the 
house;  all  the  work  to  be  done  for  $550."  "I  completed  the 
work  about  October  20,  1886."  The  work  was  a  first  class  job 
in  his  judgment.  David  Grove  states:  "I  heard  Mrs.  Jacoby 
say  she  had  made  an  agreement  with  Mr.  Scougale  to  pay  him 
$550."  James  Simmons  states  that  he  is  a  carj^enter,  and 
worked  on  the  building.  *'  The  material  was  good  and  the 
work  done  in  a  workmanlike  manner  for  a  repair  job.    Defend- 
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ant  was  there  once  or  twice  while  1  was  working  there ;  1 
heard  her  say  she  was  to  pay  §550  for  the  job."  Mary  Keims 
states:  **1  live  on  Mrs.  Jacoby's  farm,  and  know  both  parties 
in  the  suit  Mrs.  Jacoby  told  me  the  contract  with  Scouga'e 
was  $550,  but  that  she  would  not  pay  it  under  any  circum- 
stances. This  was  after  the  work  was  completed.  She  claimed 
she  would  not  pay  because  he  had  n^t  done  what  he  liad 
agi'ced  to  do,  and  that  the  work  was  not  done  well."  Car- 
son states  that  lie  was  a  carpenter.  "  I  examined  tlie  bull  cl- 
ing of  the  defendant,  and  the  repairs  that  had  lately  been 
done  tiiere;  the  material  was  a  good  article  for  repair  work, 
and  the  workmanship  was  fair  for  rei)airing.  I  consider 
the  job  done  in  a  workmanlike  manner."  Probaseo,  the 
jminter,  states:  "I  know  the  building  of  the  defendant;  I 
jminted  the  house  outside  one  coat,  and  put  in  a  lot  of  glass 
for  Mr.  Scougale.  The  work  was  first  class  and  the  material 
good."  Appellant  states  that  the  contract  was  for  ^41-1:,  and 
denies  that  she  ever  agreed  to  paj'  Scougale  $550;  denies  tell- 
ing Grove  that  she  was  to  pay  him  $550;  6ti\tes  that  the  work 
was  not  done  in  a  workmanlike  manner,  and  that  he  injured 
and  damaged  her  property  by  means  of  his  unskill fulness  in 
making  the  repairs.  Appellant  introduced  a  number  of  wit- 
nesses who  testified  that  the  work  was  done  unskillfully;  that 
it  was  not  a  good  job,  and  that  she  had  suflEered  damages.  We 
do  not  deem  it  necessary  to  refer  to  the  evidence  for  the  appel- 
lant in  detail.  On  a  careful  examination  and  consideration  of 
all  the  evidence,  we  are  of  the  opinion  that  there  is  sufficient 
evidence  to  support  the  decree.     The  decree  is  affirmed. 

Decree  affirmed. 


Frederick  Kammann 

V. 

The  People  of  the  State  of  Illinois. 

Itiioxicating  Liquors — Indictment  for  Selling  to  Person  tchile  Infoxi- 
cafed — Evidence — Wiinens — Whether  Biased  or  Interested— Sufficiency  of 
Recoi  d — In  stt  uciion  8, 
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In  a  prosecution  for  selling  intoxicating  liquors  to  a  certain  person  while 
intoxicated,  it  is  held:  That  the  time  required  to  recover  from  the  effects 
of  intoxicating  liquors  was  a  question  of  factior  the  jury;  that  the  evidence 
that  the  article  sold  was  whiskey,  is  sutlicient;  that  there  is  nothing  in  the 
conduct  of  a  certain  witneas  for  the  prosecution  to  show  that  he  was  biased 
or  interested;  that  the  objection  that  the  record  does  not  show  that  the  in- 
dictment, which  was  certified  to  the  County  Court  for  trial,  was  returned 
by  a  grand  jury  duly  selected  and  sworn  and  having  authority  to  find  it,  is 
not  well  taken,  there  being  no  application  for  a  complete  record;  and  that 
there  was  no  error  in  the  instructions. 

[Opinion  j51ed  January  19,  1888.] 

Appeal  from  the  County  Court  of  Kankakee  County;  the 
Hon.  Thomas  S.  Sawyer,  J  udge,  presiding. 

Messrs.  Babnum,  Ecjbens  &  Ames,  for  appellant. 

Mr.  H.  L.  EicHAKDSoN,  State's  Attorney,  for  appellee. 

Welch,  P.  J.  This  was  a  prosecution  under  an  indictment 
found  by  the  grand  jury  at  the  September  term  of  the  Kan- 
kakee County  Circuit  Court  against. Frederick  Kammann, ap- 
pellant, for  selling  intoxicating  liquor  to  one  Taylor  Hatfield, 
while  intoxicated,  and  also  for  selling  intoxicating  liquor  to 
Taylor  Hatfield,  a  person  in  the  habit  of  getting  intoxicated. 
This  indictment  was  by  order  of  the  Circuit  Court,  certified 
to  the  County  Court  of  Kankakee  County  for  ]  roccss  and 
trial.  Plea  of  not  guilty  entered  by  Kammann;  trial  by  jury; 
verdict  finding  him  guilty  on  first  count,  not  guilty  as  to  bal- 
ance. The  first  count  charges  him  with  selling  intoxicating 
liquor  to  said  Hatfield,  when  he  was  intoxicated.  Motion  for 
new  trial;  motion  overruled;  motion  in  arrest  of  judgment; 
motion  overruled;  judgment  on  verdict;  appeal  prayed  and 
allowed. 

Various  errors  are  assigned.  1st.  There  is  no  evidence 
to  sustain  a  conviction  under  the  first  count.  2d.  The  record 
does  not  show  that  the  indictment  upon  which  the  defendant 
was  tried  was  properly  returned  by  a  grand  jury,  duly  selected 
and  sworn  and  having  authority  to  find  such  indicftmunt.  3d, 
The  court  erred  in  not  granting  a  new  triaL 
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We  shall  consider  the  errors :  1st.  That  there  is  no  evi- 
dence to  snstain  a  conviction  under  the  tirst  count.  Volney 
Dickey  testifies:  "He  knew  Kamniann;  lie  kept  a  hotel  and 
saloon;  have  been  in  his  saloon  during  the  eighteen  months 
just  prior  to  September  27,  1886;  I  don't  know  how  many 
times,  but  quite  frequently.  I  know  Taylor  Hatfield;  have 
seen  him  in  Kammann's  saloon  during  that  eighteen  months. 
I  was  in  there  one  evening,  saw  Hatfield  come  in,  and  saw 
him  out  on  the  street  prior  to  that,  and  he  was  quite  in- 
toxicated— that  is,  I  would  call  liim  staggering  drunk;  he 
could  not  walk  straight  nor  talk  straiglit.  After  that  I  was 
in  Kanimann's  and  Hatfield  came  in  there.  Kammann  was 
at  the  bar  himself,  and  he  6tepi)ed  up  to  the  bar  and  said, 
^Give  me  some  whiskey;'  and  Kammann  gave  him  a  bottle, 
and  he  drank,  and  he  pulled  out  a  little  flask  and  said.  'Fill 
that;'  and  Kammann  tilled  that,  and  he  put  some  money  on 
the  counter,  and  he  gave  him  some  change,  and  he  went  out" 
It  is  claimed  by  counsel  for  Kammann  that  although  the  wit- 
ness states  that  one  evening  he  saw  Hatfiefd  on  the  street 
staggering  drunk,  that  lie  could  not  walk  straight  or  talk 
straight,  and  after  that  same  evening  he  was  in  Kammann's 
saloon,  and  Hatfield  came  in  there  and  asked  Kammann  for 
some  whiskey,  and  Kamniann  gave  him  a  bottle  and  Hatfield 
drank,  and  that  Kammann  filled  a  flask  for  him,  and  he  put  some 
money  on  the  counter  and  Kammann  gave  him  some  change 
and  he  went  out;  that  this  did  not  show  that  Hatfield  was 
intoxicated  at  the  time  Kammann  sold  him  the  whiskey.  Hat- 
field's intoxication  is  shown  on  the  same  evenins:  that  the 
liquor  was  sold  to  him.  Had  he  recovered  from  the  off jcts  of 
this  drunkenness?  We  are  not  aware  that  either  the  court 
or  jury  can  know,  as  a  matter  of  law,  how  long  it  takes  a 
person  to  recover  from  the  intoxicating  effects  of  spirituous 
liquors.  This  is  a  fact  to  be  proven,  as  any  other  in  the  case. 
The  jury  had  the  right  in  determining  this  question  to  take 
into  consideration  their  knowledge,  experience  and  observa- 
tion in  regard  to  the  length  of  time  required  for  one  to  recover 
from  his  intoxication,  which  we  assume  the  jury  rightfully 
did  in  this  case. 
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It  ifi  further  claimed  bj  counsel  for  Kammann,  that  there  is 
no  evidence  as  to  what  this  bottle  contained  that  Kammann 
handed  Hatfield  and  from  which  he  drank.  Hatfield  asked 
for  whiskey  and  the  bottle  was  handed  to  him  by  Kammann, 
and  lie  drank  and  pulled  out  a  little  flask  and  said  "fill  that," 
and  Kammann  tilled  it  We  liold  that  this  evidence  is  suffi- 
cient that  it  wa^  whiskey  that  Kammann  sold  him. 

It  is  farther  claimed  hy  counsel  for  Kammann  that  Dickey 
was  a  biased  and  interested  witness.  This  claim  is  based  on 
the  fact  that  he  wrote  to  the  Woman's  Christian  Temperance 
Union  of  Grant  Park,  and  told  them  of  the  approaching  ses- 
sion of  the  County  Court,  and  that  if  they  had  any  interest  in 
this  case  to  attend  to  it ;  and  that  he  asked  two  or  three  per- 
sons what  they  knew  about  it,  and  had  telegi'aphed  Cagwin 
and  his  answer  to  the  question,  "your  object  was  to  make  out 
a  case  for  the  people?"  '*If  the  evidence — yes,  the  same  as 
any  other  person  would ;  just  that  much  interest  as  a  citizen. 
I  have  lived  thirty  years  in  this  county  and  I  propose  to  obey 
the  law."  There  is  nothing  in  the  conduct  of  Dickey  to  show 
that  he  was  biased  or  interested.  He  had  the  same  interest 
that  any  good  citizen  should  have  that  the  laws  be  properly 
enforced. 

The  second  eiTor  assigned:  "The  record  does  not  show 
that  the  indictment  upon  which  the  defendant  was  tried,  was 
properly  returned  by  a  grand  jury  duly  selected  and  sworn, 
and  having  authority  to  find  such  indictment."  Our  statute 
is  as  follows:  "When  the  grand  jury  of  the  Circuit  Court 
shall  indict  for  offenses  cognizable  in  the  County  Court,  such 
indictments  may,  in  tlie  discretion  of  said  Circuit  Court,  be 
certified  under  the  seal  thereof  to  the  County  Court  for  proc- 
ess and  trial,  which  process  shall  be  the  same  as  like  process 
in  the  Circuit  Court. 

"In  certifying  indictments  from  tho  Circuit  Court  to  the 

County  Court,  the  clerk  of  the  Circuit  Court  may  use  the 

following  form,  substantially: 

"State  of  Illinois,  ) 
County  of J     * 

"I, ,  Clerk  of  the  Circuit  Court, 

in  and  for  the  county  of ^  aforesaid,  do  certify  that  the 
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within  bill  of  indictment  was,  on  tlie day  of duly 

presented  in  open  court  by  the  grand  jury  of  said  county, 
and  being  duly  examined  by  the  said  Circuit  Court,  it  was 
ordered  by  the  court  tliat  the  same  be  certified  by  the  clerk 
of  the  Circuit  Court  to  the  County  Court  for  process  and 
trial,  which  is  done  accord inojl  v. 

*' Which  certificate,  when  indorsed  on  the  bad  of.  any  in- 
dictment shall  be  sufficient  to  warrant  a  trial  and  conviction  of 
any  party  charged  in  any  indictment  so  certified,  and  shall  be 
deemed  a  sufficient  record  to  au.horize  the  County  Court  to 
try  the  party  so  indicted :  Promded^  either  party  may  ask 
for  and  obtain  a  rule  on  the  clerk  of  the  Circuit  Court  for  a 
complete  record,  duly  and  properly  certified,  of  any  case  pend- 
ing in  the  County'  Court,  having  been  certified  as  aforesaid; 
and  it  shall  be  the  duty  of  the  clerk  of  the  Circuit  Court  to 
obey  any  rule  of  the  County  Court  for  the  purpose  aforesaid, 
and  when  a  complete  record  shall  be  so  certified  to  the  County 
Court,  said  court  shall  be  governed  thereby  in  all  repects  in 
all  its  proceedings." 

Tlie  certificate  of  the  circuit  clerk  is  in  conformity  with  the 
statute.  The  record  fails  to  show  an  Application  made  by 
Kammann  for  a  rule  on  the  circuit  clerk  for  a  cora])lele  record, 
but  he  went  to  trial  upon  the  indictment  so  certified  by  tlie 
circuit  clei-k.  He  can  not  now  be  allowed  to  complain.  This 
error  is  not  well  taken. 

It  is  further  insisted  by  counsel  for  Kammann  that  the  2d  in- 
struction given  for  the  people  was  en^oneous  and  mislead- 
ing.    The  2d  instruction  is  as  follows : 

''You  are  instructed  that  it  is  not  necessary  for  the  people  to 
prove  any  6j)ccific  days  when  sales  were  made.  All  that  is 
necessary  is  to  prove  sales  made  within  eighteen  months  prior 
to  finding  the  indictment." 

Under  this  instruction  it  is  claimed  a  jui*y  would  be  very 
apt  to  bring  in  a  verdict  of  guilty  upon  mere  proof  of  a  sale 
within  eigliteen  months,  without  regard  to  the  condition  of 
Hatfield  at  the  time  of  tlie  purchase.  We  do  not  consider 
this  point  well  taken. 

The  object  of  this  instruction  was  simply  to  inform  the 
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jury  that  the  exact  date  of  the  sales,  as  charged  in  the  indict- 
ment, need  not  be  proved;  that  it  was  sufficient,  as  far  as  that 
}X)int  was  concerned,  for  tlie  prosecution  to  show  the  selling 
of  the  intoxicating  liquors  took  place  within  eighteen  months. 
The  whole  instruction  taken  together  means  simply  this  and 
nothing  more,  and  the  jury  must  have  so  understood  it.  They 
eould  not  have  supposed  that  the  instruction  authorized  then) 
to  find  appellant  guilty  merely  from  the  fact  of  the  sale  of 
whiskey  to  him  without  regai^d  to  his  condition  of  intoxica- 
tion at  the  time.  Other  instructions  infonned  the  jury  fully 
upon  this  point.  There  was  no  error  in  giving  it  The  mo- 
tion for  a  new  trial  was  properly  overruled. 
The  judgment  is  affiimed. 

Judgment  affirmed. 


Samuel  Leigh,  for  use,  etc., 

V. 

Sabah  E.  Coleman  and  William  Coleman. 

Negotiabfe  Insirumenfe — Note — Conditiorim 

A  promisBory  note  payable  in  one  year,  interest  to  be  paid  annually  to  the 
payee  and  his  wife,  and  the  note  to  become  null  and  void  at  their  death,  will 
sustain  an  aetion  at  the  end  of  one  year. 

[Opinion  filed  January  19, 1888.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
Abthub  a.  Smith,  Judge,  presiding. 

Mr.  J.  A.  McKenzib,  for  appellant 

Contracts  are  always  construed  most  strongly  against  the 
maker.  Walker  v.  Kimball,  22  111.  537;  McCarty  v.  Howell, 
24  111.  341;  Massie  v.  Belford,  68  111.  290;  Harlow  v.  Boswell, 
15  111.66. 

Contracts  will  be  so  construed  as  to  give  possible  effect  to 
all  their  positive  provisions. 
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The  note  sued  on  is  a  simple  promise  to  pay  so  mneb  money 
in  one  year.  But  if  payment  is  not  in  isted  upon  at  the  end 
of  the  year  or  durinpf  tlie  lifetime  of  the  Leighs,  then  during 
such  lifetime  8  per  cent,  interest  is  to  be  annually  ])aid,  and, 
at  the  Leighs'  death,  appellees  inherit  tbe  note.  But  the 
payee  has  the  right  to  cut  off  the  chance  of  the  Colemans, 
being  the  recipients  of  his  posthumous  bounty,  by  insisting 
upon  payment  of  the  note  when  due  by  its  terms. 

Mr.  M.  Sh ALLEN  BERGER,  for  appellees. 

The  Supreme  Court  held,  in  the  case  of  Bradley  v.  Mar- 
sliall,  54  111.  174,  that  where  a  common  or  promissory  note 
was  given  for  the  payment  of  money,  and  at  the  same  time 
an  agreement  was  made  on  a  separate  piece  of  paper,  which 
modiiied  the  terms  of -the  note,  and  made  conditions  as  to  its 
payment,  the  two  papers  should  be  construed  together  as  one 
agreement 

The  case  of  Light  v.  Scott,  88  111.  240,  is  directly  in  point. 
In  that  case  the  note  read  as  follows:  "Three  years  from 
date  we,  or  either  of  us,  promise  to  ]my  Eebecca  Scott  the 
sum  of  $500,  witb  ten  per  cent,  interest  to  be  paid  semi-annu- 
ally. It  is  understood  that  the  principal  of  this  note  is  not  to 
be  paid  unless  it  shall  be  necessary  for  the  support  of  said  Re- 
becca Scott,  and  that  the  holder  hereof  may  collect  the  said 
interest  semi-annually,  by  suit  or  otherwise,  and  if  by  suit, 
that  reasonable  attorney's  fees  may  be  collected  in  addition 
thereto." 

This  note,  like  the  one  before  the  court,  contained  an  abso- 
lute promise  to  pay  a  specified  sum  of  money,  at  a  specified 
time.  Likewise,  the  note  was  given  for  the  purpose  of  rais- 
ing, by  the  payment  of  interest,  a  support  for  the  payee. 
The  principal  was  not  to  be  paid  unless  the  interest  should 
prove  insufficient  for  her  support.  It  would  have  to  stand, 
however,  during  her  lifetime  as  a  source  of  interest,  unless 
necessary  for  her  support.  The  court  made  the  promise  of 
absolute  payment  subordinate  to  the  following  conditions  of 
semi-annual  payment  of  interest  and  the  non-payment  of  the 
principal  except  upon  the  hapixjningof  a  certain  contingency, 
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and  beld  the  principal  of  the  note  was  not  collectible  under 
the  proofs. 

In  the  case  now  on  hand  interest  is  provided  for  during  iho 
lives  of  the  two  Leighs,  whether  that  period  falls  short  of,  or 
reaches  beyond  the  time  when  the  note  falls  due;  at  their 
deaths  the  whole  note  becomes  void.  It  is  the  fame  in  effect 
as  if  it  had  said,  in  express  terms,  that  the  principal  should 
never  be  paid,  but  should  be  kept  standing  as  a  source  of  an- 
nual interest  during  the  lives  of  the  two  Leighs. 

Wblch,  p.  J.  This  was  an  action  of  assumpsit  by  the 
appellant  against  appellees.  The  declaration  contains  a  special 
count  and  the  common  counts.  The  special  count  declared  on 
a  promissory  note  in  the  words  and  figures  as  follows: 

«  $484.07.  Victoria,  Knux  £Jo.,  Sept  21,  1885." 

"  One  year  from  date,  for  value  received,  we  promise  to  pay 
Samuel  Leigh  four  hundred  and  eighty-four  7-IUO  dollars, 
with  interest  at  eight  per  cent.  Interest  due  and  ]iayable  an- 
nually during  the  lifetime  of  Samuel  Leigh  and  his  wife, 
Rachel  Leigh,  aud  at  the  death  of  Samuel  Leigh  and  his  wife, 
Rachel  Leigh,  this  note  shall  be  null  and  void.  This  note  is 
not  transferable.'* 

"  Sarah  E.  Coleman," 
**  Wm-  Coleman." 

The  defendants  filed  a  demurrer  to  the  special  count  and 
for  special  cause  for  demurrer,  defendants  say:  1st.  That 
by  the  terms  of  said  note,  and  by  the  tenor  and  eflfect 
thereof,  no  money  was  due  thereon  at  the  time  of  the  com- 
niencement  of  this  suit  2d.  By  the  terms  and  conditions 
and  the  tenor  and  eSect  of  said  note  in  said  first  count  de- 
scribed, the  principal  of  said  note  was  not  to  be  paid,  but  only 
the  annual  interest  during  the  lifetime  of  Samuel  and  Rachel 
Leigh.  Demurrer  sustained  by  court.  PlaintiflE  dismisses  the 
common  counts  and  elects  to  stand  by  the  declaration.  Court 
gives  judgment  against  plain tiflE  for  costs,  from  which  judg- 
ment this  appeal  is  prosecuted. 

There  is  but  a  single  question  involved  in  this  ca?e,  and  that 
bthe  construction  to  bo 'given  to  the  instrument  which  is  the 
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foundation  of  the  action.  Appellees  insist  that,  by  the  terms 
of  tlie  instrument,  the  principal  was  never  to  be  paid,  but  only 
the  interest  during  the  lifetime  of  Samuel  and  Hachel  Leigh. 
Appellant  insists  that,  by  the  terms  of  the  instrument,  there 
was  an  absolute  promise  to  pay  one  year  after  date  to  Samuel 
Leigh,  $487.07,  with  interest  at  eight  per  cent,  from  date^ 
A])pellee8  insist  that  the  provision  contained  in  said  instru- 
ment, "  interest  due  a* id  pa3'able  annually  during  the  lifetime 
of  Samuel  Leigh  and  his  wife,  Kachcl  Leigli,  and  at  the  death 
of  Samuel  Leigh  and  his  wife,  Rachel  Leigh,  this  note  shall 
be  null  and  void,"  qualifies  and  limits  the  absolute  promise  to 
pay;  to  the  same  extent  as  if  it  had  said  in  express  term) 
that  the  principal  should  never  bo  paid,  but  should  be 
kept  standing  as  a  source  of  annual  interest  during  the  lives 
of  the  two  Leighs.  In  support  of  this  claim  we  are  referred 
to  the  case  of  Light  v.  Scott,  88  111.  239.  In  that  case  the 
note  read  as  follows:  "  Three  years  from  date  we,  or  either  of 
us,  promise  to  pay  Kobecca  Scott  the  sura  of  $500,  with  ten 
per  cent,  interest  to  be  paid  semi-annually.  It  is  understood 
that  the  principal  of  this  note  is  not  to  be  paid  unless  it  shall 
be  necessary  for  the  support  of  said  Kebecca  Scott,  and  that 
the  holder  hereof  may  collect  the  said  interest  semi-annually, 
by  suit  or  otherwise,  and  if  by  suit,  that  reasonable  attorney's 
fees  may  be  collected  in  addition  thereto." 

Justice  Sheldon  in  construing  this  note  says:  "By  the  face 
of  the  note  the  interest  is  payable  absolutely,  and  the  princi- 
pal if  it  shall  be  necessary  for  the  support  of  the  payee." 
The  principal  was  not  to  be  paid  unless  the  interest  should 
prove  insufRcient  for  her  support.  There  is  no  provision  in 
the  note  in  suit  in  this  case  that  the  principal  is  not  to  be  paid 
unless  as  is  claimed.  "Interest  to  be  paid  annually  during  the 
lifetime  of  Samuel  Leigh  and  his  wife  and  at  their  death  to 
become  null  and  void,"  is  equivalent  to  saying  the  note  is  not 
to  be  ]\aid.  We  do  not  think  that  this  provision  is  suscepti- 
ble of  tlie  construction  claimed  by  appellees.  On  the  contrary, 
we  hold  that  the  principal  was  due  and  payable  one  year  after 
the  date  of  said  note,  with  eight  per  cent,  interest,  and  that 
its  time  of  payment  was  not  extended  by  this  provision. 
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We  hold  that  the  obligors  could  have  discharged  them- 
selves froai  all  legal  liability  on  this  note  by  paying  off  the 
same  when  due,  principal  and  interest  to  that  date,  or  at  any 
time  since,  by  paying  principal  and  interest  to  time  of  payment, 
and  the  payee  would  have  had  no  option;  he  would  have  been 
compelled  to  receive  the  money  and  surrender  up  the  note. 
The  payee  had  the  same  right  to  compel  the  payment  of  the 
note  after  maturity.  Their  rights  under  the  contract  must  be 
mntual.  The  special  count,  we  hold,  states  a  good  cause  of 
action.  The  court  erred  in  sustaining  a  demurrer  to  said 
count  For  this  error  the  judgment  is  reversed  and  cause 
remanded. 

Jieversed  and  remanded. 


Robert  L.  Nelson 

V. 

Charles  S.  Smith  and  Erastus  Smith. 

Replevin — TenderSufflciency  of— Instructions — Error  without  Preju' 
dice. 

1.  In  an  action  of  replevin  to  recover  certain  hogs  that  had  been  takpn 
damage  feasant  f  it  is  held:  That  upon  tender  and  demand  the  plaintiffs 
bec:iiiie  entitled  to  possession  of  the  hogs;  and  that  the  tender  was  kept  good 
by  depositing  the  amount  due  for  damages  with  the  .Fustice. 

2.  It  is  not  error  to  refuse  an  instruction  which  presents  a  question  con- 
tained in  those  given. 

3.  An  instruction  requiring  proof  of  a  fact  to  the  '*  satisfaction ''  of  th? 
jury,  where  there  is  no  conflict  of  evidence  as  to  such  fact,  is  not  sufficient 
ground  for  reversal. 

[Opinion  filed  January  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  lion. 
Akthub  a.  Smith,  Judge,  presiding. 

Mr.  J.  A.  McKenzie.  for  appellant 
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Messrs.  T.  L.  MuGibb  and  George  W.  Thomfson,  for 
appellees. 

"Welch,  P.  J.  This  was  an  action  of  replevin  brought  by 
appellees  against  the  appellant  before  a  Justice  of  the  Peace 
to  recover  eleven  hogs  alleged  to  have  been  unlawfully  de- 
tained by  the  apjjellant.  The  cause  was  tried  before  the  Jus- 
tice of  the  Peace,  and  an  appeal  taken  to  the  Circuit  Court 
where  it  was  again  tried,  verdict  and  judgment  for  the  appel- 
lees. From  which  judgment  this  appeal  is  taken.  The  evi- 
dense  shows  that  appellees  discovered  that  eleven  head  of 
their  hogs  were  missing,  and  that  they  were  informed  by 
Mc Williams  that  their  neighbor,  the  appellant,  had  them  shut 
up;  that  the  appellees  went  to  see  appellant  in  relation  to 
their  hogs;  that  the  appellant  claimed  to  have  taken  the  hogs 
up  damage  J^easant  in  his  corn  field ;  that  they  offered  to  pay 
to  the  appellant,  for  twenty-five  bushels  of  corn,  at  35  cents 
per  bushel  for  his  damages,  and  that  appellant  would  not  take 
it,  saying :  they  must  get  their  hogs  by  law.  They  came  away 
and  left  the  hogs.  That  appellee,  Charles  Smith,  saw  the 
appellant  again ;  he  wanted  fourteen  dollars  for  Iiis  damages  ; 
that  he  offered  him  $12.25;  he  refused  it;  that  he  then  de- 
manded the  hogs  of  the  appellant;  that  appellant  refused  to 
deliver  them;  that  he  immediately  went  to  the  office  of  A. 
H.  Potter,  a  Justice  of  the  Peace,  and  placing  the  $12.25  ten- 
dered in  his  hands,  sued  out  the  writ  of  replevin  in  this  case ; 
lie  left  with  Justice  $2.50  to  pay  costs. 

The  contention  in  this  case,  arising  on  the  facts,  is  as  to 
whether  the  tender  was  kept  good.  It  is  insisted  by  counsel 
for  a])pellant,  that  the  tender  was  not  kept  good.  Libott,  the 
Constable,  states:  " That* appellee  (Charles  Smith)  came  and 
wanted  him  to  serve  writ.  I  asked  if  we  could  not  settle 
it.  I  talked  with  Nelson  (appellant)  about  settlement,  then 
went  to  Justice's  office,  and  learned  some  money  was  ten- 
dered. I  told  Nelson;  he  said  he  would  take  the  tender.  I 
did  not  know  what  the  tender  was.  I  told  him  I  would  go 
get  it.  Went  back  to  office.  They  gave  me  two  five-dollar 
gold  pieces.     I  offered  them  to  Nelson.     He  said  that  was  not 
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the  tender,  and  refused  it.  I  went  back  to  the  Justice,  and 
McGirr  gave  me  the  other  $2.25,  and  I  went  back  to  give  it 
to  kelson,  and  he  was  gone.  I  don't  know  who  gave  me  the 
money.  It  was  lying  on  the  table.  It  was  suggested  to  retain 
the  $2.25  to  pay  costs."  Potter  stated  that  there  was  a  tender 
put  up  in  case  of  appellees  against  appellant,  before  the  papers 
were  issued,  of  $12.25  and  $2.50  put  up  for  costs,  by  the 
appellee  (Charles  Smith),  in  all  there  was  $14.75  put  up;  it 
was  in  court  at  lirst  trial,  and  under  his  control  all  the  time, 
until  supersedeas  was  served,  when  he  sent  it  with  the  tran- 
script to  the  clerk.  The  Circuit  Clerk  states  that  he  received 
$14.75  with  the  transcript.  Appellant  states  that  appellee 
(Charles  Smith)  tendered  him  $12.25;  that  he  offered  to  take 
$14;  that  he,  at  that  time,  refused  the  $12.25;  that  he  had  a 
conversation  with  Libott,  Wells  and  Housh  about  settling;  that 
he  told  them  he  would  take  what  Smith  had  tendered.  Libott 
went  and  got  two  five-dollar  gold  pieces,  and  offered  tliem  to 
him,  which  he  refused.     No  other  tender  was  made  to  him. 

When  appellee  made  the  tender  of  $12.25  to  the  appellant, 
and  demanded  the  propert}'^  which  was  refused  by  the  appel- 
lant, appellees,  at  that  moment,  became  entitled  to  the  posses- 
sion of  the  hogs.  Appellees  had  the  right  to  immediately  sue 
for  their  property,  and  by  depositing  with  the  court  their  ten- 
der, and  permitting  it  to  remain  for  the  benetitof  the  appellant, 
all  the  costs  of  the  suit  would  be  on  the  appellant.  There  is 
no  question  as  to  the  suflSciency  of  the  tender.  The  evidence 
shows  the  deposit  of  the  tender  of  $12.25  with  the  court, 
also  $2.50  for  costs,  prior  to  the  institution  of  the  suit,  which 
money  remained  in  the  hands  of  the  Justice  until  the  appeal 
was  taken,  and  was  sent  to  the  Clerk  of  the  Circuit  Court. 
The  evidence  fails  to  show  any  withdrawal  of  this  tender  by 
the  appellees,  unless  it  is  shown  by  the  evidence  of  Libott. 
We  think  his  evidence  fails  to  show  any  withdrawal  of  the 
tender.  We  are  of  the  opinion  that  the  tender  was  kept 
good. 

It  is  further  insisted  by  the  counsel  for  appellant  that  the 
court  erred  in  refusing  the  5th  instruction  asked  by  the  a])- 
pellant.     This  instruction  was  based  upon  the  idea  that  there 
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was  a  tender  of  $12.25  which  had  been  refused,  but  that  if 
afterward,  and  before  any  suit  had  been  commenced,  the 
appellee  offered  to  take  the  $12.25,  and  the  appellees  tliere- 
npon  tendered  only  $10,  then  the  appellees  could  not  there- 
after bring  this  suit  until  they  had  tendered  the  amount  they 
admit  to  be  due,  and  had  made  demand  for  possession.  The 
instructions  given  for  appellant,  marked  4  and  4J^,  fully  and 
clearly  state  the  proposition  contained  in  the  5th  refused  in- 
struction. In  such  cases  it  has  been  uniformly  held  by  the 
Supreme  Court  that  it  is  not  error  to  refuse  it 

It  is  further  insisted  by  counsel  for  appellant,  that  the  court 
erred  in  giving  the  4th  instruction  for  appellees.  This 
instruction  told  the  jury  that  if  they  believed  from  the  evi- 
dence that  a  tender  of  $12.25  was  made  by  appellees,  and  that 
said  tender  was  made  before  the  writ  of  replevin  was  issued, 
then,  and  in  that  case,  the  jury  are  instructed  that  unless  the 
appellant  introduced  evidence  to  show  to  their  satisfaction  that 
said  $12.25  was  not  sufficient  to  pay  the  damages,  etc.  The 
objection  made  is  that  it  requires  a  higher  degree  of  evidence 
tlian  is  required,  "  to  their  satisfaction."  This  objection  wou.d 
be  well  taken,  if  it  was  upon  a  question  in  regard  to  which 
there  was  any  conflict.  The  amount  of  damages  was  conceded 
by  the  appellant  and  the  appellees  to  be  $12.25.  This  insti*uc- 
tion  could  not  injure  the  appellant. 

The  verdict  is  supported  by  the  evidence.  The  judgment 
is  affirmed. 

Judgment  afflrmecL 


The  Peoria  Grape  Sugar  Company 

28      00 

42      20  V. 

44  6141  Perry  Frazer. 

Confract  for  Digging  Well — Action  to  Recover  Balance — Set-off— Conflict 
qf  Evidence — Instructions, 

1.    "Where  the  evidence  is  conflicting,  and  that  produced  by  either  party, 
considered  alone,  is  sufficient  to  require  a  verdict  in  bis  favor,  a  new  trial 
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will  not  be  granted  on  the  ground  that  the  verdict  is  not  sustained  by  the 
evidence. 

2.  In  an  action  to  recover  a  balance  claimed  to  be  due  on  a  contract  for 
sinking  a  well  to  a  certain  depth,  this  court  declines  to  interfere  with  the 
verdict,  the  evidence  being  sharply  conflicting  and  there  being  no  error  in 
the  in:$truction8. 

[Opinion  filed  January  19,  18S8.] 

Appeal  from  the  Circuit  Conrt  of  Peoria  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Putebbaugh  &  Puterdaugh,  for  appellant. 

Messi-s.  Sheen  &  Lovett,  for  appellee. 

"Welch,  P.  J.  This  was  an  action  of  assumpsit  brought  by 
the  appellee  against  the  appellant.  The  declaration  contained 
special  counts  on  contract  with  common  counts.  Appellant 
filed  pleas  of  Tion  assumpsit,  set-off  and  payment.  Keplica- 
tion  to  pleas;  trial;  verdict  for  appellee;  damages  assessed  at 
$150;  motion  to  set  aside  verdict  and  for  new  trial;  motion 
overruled  and  judgment  on  verdict,  from  which  this  appeal  is 
taken.  Yarious  errors  are  assigned  The  contract  as  origi- 
nally made  is  contained  in  the  following  proposition  made  by 
appellee  and  its  acceptance  by  the  appellant. 

"Peokia,  III.,  July  26, 1886, 
**  Peoria  Grape  Sugar  Co.: 

''  Getitlemen  : — I  propose  to  dig  your  present  well  at  a  diam- 
eter of  ten  feet;  and  forty  feet  deeper,  for  the  sum  of  $375, 
and  $5  per  foot  for  each  additional  foot,  to  a  depth  of  sixty 
feet,  you  to  keep  the  well  free  from  water  for  ten  hours,  to 
allow  ])lacing  of  cofferdam.  In  case  bowlders  are  fouled  the 
company  to  stand  expense  of  blasting  same.  The  comjiany  to 
pay,  as  per  above,  at  the  completion  of  the  work.  If  for  any 
cause  the  company  should  decide  to  suspend  operations,  I  agree 
to  allow  a  rebate  of  $5  per  foot  for  every  foot  short  of  the 
required  forty  feet.  The  company  agree  to  furnish  money  to 
the  amount  of  $100  as  the  work  progresses  to  pay  for  labor. 
I  assume  all  risks. 

"Perry  Frazer." 
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It  is  admitted  that  appellee  only  sank  the  well  33^  feet 
when  further  work  was  abandoned  by  consent  of  parties.  It 
is  also  admitted  that  appellant  has  paid  the  appellee  $510, 
which  they  claim  is  more  than  was  dae,  and  for  which  they 
seek  a  recovery  in  their  sot-off. 

The  contention  in  this  case  arises  upon  the  claim  made  by 
the  ap]  ellee  against  the  appellant  for  damages,  for  their  fail- 
ing to  free  the  well  from  water  for  ten  hours,  to  allow  placing 
of  cofferdam,  and  for  expenses  in  blasting  bowlders.  Appel- 
lant insifc'ts  that  whatever  claim  apiJcllee  had  for  damages  on 
account  of  water  was  settled  in  an  allowance  of  $100  on  the 
contract  to  the  appellee  by  the  appellants.  And  they  deny 
that  there  was  any  expense  in  blasting  bowlders,  claiming  that 
there  were  no  bowlders  in  said  well. 

Appellant  also  claims  judgment  for  an  amount  overpaid 
appellee.  Appellee  admits  the  extra  $100  on  contract,  but 
denies  that  it  was  in  settlement  for  damages  on  account  of 
water. 

We  have  carefully  examined  the  evidence  in  this  record,  and 
we  find  that  it  is  very  contradictory  and  conflicting.  We  do  not 
deem  it  necessary  to  refer  to  the  evidence  in  detail  in  view  of 
theamiform  rulings  of  the  Supreme  Court  and  by  the  Appel- 
late Court,  that  in  such  a  case  the  verdict  will  not  be  dis- 
turbed. Stickle  V.  Otto,  86  111.  161;  Hayes  v.  Houston,  86 
Ill.*487;  Addems  v.  Suvcr,  89  111.  482;  Ilowitt  v.  Estelle,  92 
111.  218.  In  the  case  of  Lewis  v.  Lewis,  92  III.  237,  it  was 
said:  "  Where  the  evidence  is  conflicting,  and  that  produced 
by  either  party  considered  alone  is  sufficient  to  require  a  ver- 
dict in  his  favor,  a  new  trial  will  not  be  granted  on  the  ground 
that  the  verdict  is  not  sustained  by  the  evidence."  We  can 
not  say  that  the  verdict  is  manifestly  against  the  weight  of 
the  evidence,  although  it  might  have  been  better  satisried  had 
it  been  the  other  way. 

It  is  insisted  by  counsel  for  appellant  that  the  court  erred 
in  refusing  the  Ist  and  2d  instructions  asked  by  the  appellant. 
The  court  gave,  at  the  instance  of  appellant,  instructions  that 
presented  to  the  jury  clearly  the  defense  of  the  appellant. 
The  3d  instruction  told  the   jury  that  although   they   may 
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find  from  the  evidence  that  the  appellant  did  not  keep  its  well 
free  from  water  for  ten  hours  to  allow  appellant  to  place  his 
cofferdam,  as  provided  in  said  contract,  yet  if  they  should 
further  find  from  the  evidence  that  the  appellee  agreed  with 
the  appellant  to  accept,  and  did  receive  from  the  appellant 
$100  extra  in  satisfaction  thereof,  then  the  appellee  was  not 
entitled  to  recover  any  damages  from  the  defendant  for  such 
failure  to  keep  its  well  free  from  water. 

The  4th  instruction  told  the  jury  that  under  the  contract 
read  in  evidence  the  appellee  was  not  entitled  to  recover  for 
any  expense  in  blasting  any  stone  except  bowlders ;  and  that 
if  the  stone  claimed  to  be  blasted  was  not  bowlders  then  the 
appellee  could  not  recover  for  the  blasting  the  same. 

The  5th  instruction  told  the  jury  that  under  the  contract 
read  in  evidence  the  appellee  was  not  entitled  to  any  pay  for 
blasting  unless  he  fouled  a  bowlder.  That  having  fouled  upon 
any  other  kind  of  stone  except  )30wlders,  will  not  authorize 
appellee  to  recover  any  expense  for  blasting.  These  instruc- 
tions gave  to  the  jury  a  clear  and  accurate  statement  of  the 
law  as  to  the  rights  of  the  appellant  under  the  contract  and 
issues. 

The  1st  instniction  asked  by  the  appellant  and  refused  by 
the  court,  set  out  the  contract  without  giving  to  it  a  construc- 
tion as  to  the  rights  of  the  parties,  as  to  any  question  arising 
in  this  case.     There  was  no  error  in  its  refusal. 

The  2d  instruction,  which  was  refused,  told  the  jury  appellee 
could  not  recover  extra  pay  for  blasting  sandstone,  limestone 
or  stone  other  than  bowJders. 

The  jury  by  the  4th  and  5th  instructions  given,  were  told 
that  no  recovery  could  be  had  except  for  bowlders.  There 
was  no  error  in  the  refusal  of  the  2d  instruction. 

The  jury  were  properly  instructed  as  to  the  law.  The 
verdict  is  supported  by  the  evidence.  The  judgment  is  af- 
firmed. 

Judgment  affirmed. 


G4  Appellate  CounTs  of  Illinois. 

Vol.26.]  Williamson  v.  Borchsenius, 


Christiana  Williamson 

26      M  ^' 

^^  *^  Charles  J.  Borchsenius. 

Sef'off—Judgmeiifs — Decree  Pro  Confesso — Reference  to  Master — Pre- 
mature  Appeal, 

Upon  a  bill  filed  by  a  judgment  creditor  of  an  administratrix  to  bave  cer- 
tain judgmt  nts  in  his  favor  set  off  a^rainst  the  judj^ment  in  favor  of  the  de- 
fendant, it  is  held:  That  the  decree  rendered  pro  confesso,  allowing  the 
89t-off  claimed  and  an  injunction,  and  referring  the  cause  to  a  master  to 
state  the  balance  due  from  the  complainant,  is  not  a  final  decree  for  purposes  • 
of  appeal. 

[Opinion  filed  January  20,  1888.] 

Appeal  from  the  Circuit  'Court  of  La  Salle  County;  tlie 
Hon.  George  W.  Stipp,  Judge  presiding. 

Messrs.  Fowlkr  Brothers  and  J.  B.  Eice,  for  appellant 
Mr.  Samuel  Eicholson,  for  appellee. 

Per  Curiam.  This  was  a  bill  in  chancery  brought  by  appel- 
lee against  the  appellant,  who  was  the  administratrix  of  the 
estate  of  Anna  Canuteson,  deceased,  seeking  to  set  off  two  cer- 
tain judgments  in  the  Appellate  Court  and  one  in  the  Supreme 
Court,  for  costs  held  by  him  against  saiS  Anna,  against  a  certain 
judgment  held  by  said  administratrix  of  Anna  Canuteson,  de- 
ceased, against  him,  recovered  on  a  cause  of  action  accruing 
in  her  lifetime;  and  the  above  named  judgments  for  costs 
were  obtained  by  appellee  against  said  Anna  in  the  same  cause 
of  action  in  which  the  appellant's  judgment  against  him  was 
obtained  after  her  death  and  in  which  he  had  taken  appeals 
from  prior  judgments  to  the  Appellate  and  Supreme  Courts, 
and  was  successful  in  reversing  them  and  in  obtaining  judg- 
ments for  costs  on  occasion  of  such  reversals. 
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It  was  stated  in  the  bill  herein  that  the  amount  of  the  lirst 
judgment  for  costs  in  the  Appellate  Court  was  about  ^1 50. 
The  bill  did  not  state  the  amounts  of  the  other  two  judgments 
for  costs.  It  further  averred  that  the  estate  of  appellant's 
decedent  was  insolvent. 

The  appellant  demurred  to  the  bill ;  the  demurrer  was  over- 
ruled and  default  taken,  and  thereupon  the  court  rendered 
decree  pro  confesso,  that  appellee  be  allowed  to  set  off  the  said 
judgment  for  costs  against  the  judgment  in  favor  of  appellant 
against  him,  and  that  appellant  be  enjoined  from  collecting 
from  appellee  anything  more  than  the  balance  due  the  estate 
after  deducting  the^'udgments  for  costs,  and  the  cause  was 
referred  to  the  master  to  take  and  state  the  account  between 
the  parties,  stating  the  balance  due  after  allowing  such  set-oflF. 

The  appeal  was  prematurely  taken.  Appellate  Courts  will 
not  review  cases  by  piecemeal.  Freeman  on  Judgments,  Sec. 
33.  It  is  the  policy  of  the  law  to  allow  only  one  appeal  in 
the  same  cause.  Notwithstanding  the  default  and  decree  p7*o 
coTifesso,  the  appellant  will  have  the  right  to  file  exceptions  to 
the  report,  to  be  made  by  the  master  stating  the  account. 
The  decree  on  its  face  is  merely  interlocutory  and  leaves .  it 
wholly  uncertain  how  much  of  her  judgment  appellant  is 
enjoined  from  collecting. 

In  legal  principle,  Tompkins  v.  Hyatt,  19  N.  T.  534,  seems 
to  be  in  point  There  one  who  was  a  mortgagee  by  subrogation 
foreclosed  the  mortgage  and  there  was  a  decree  for  foreclosure 
and  sa^e.  The  complainant  had  been  in  possession,  receiving 
rents  and  profits,  and  there  was  a  reference  to  ascertain  the 
amount  of  the  rents  and  profits  collected  by  him.  Upon 
appeal  it  was  hejd  the  decree  was  not  final,  and  the  appeal  was 
dismissed  because  there  might  be  further  litigation  under  the 
provisions  of  the  decree  to  ascertain  the  amount  of  allowances 
for  use  and  occupation  of  the  premises.  See  also  Hunter  v. 
Hunter,  100  III.  519.     The  appeal  is  therefore  dismissed. 

Appeal  dismissed. 

Vol.  XXVI    r 
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Vol.  26.1  Finlen  v.  Howard. 


Patrick  Finlen 
^j-^  Lewis  IIo.vard,  for  UiE,  etc. 

iil     496 

Exempfion9—^  13,  Chap.  52,  Starr  dk  C.  III.  Stat. — Money  Due— 
Garnishment. 

Monoy  due  a  judgrra^nt  debtor  may  ba  reached  by  garnishee  process, 
although  such  debtor  hjis  less  pDp^rty,  inoluling  the  money  in  question, 
than  he  is  allowed  by  the  st  itute  of  exemptions. 

t 

[Opinion  filed  January  24,  18S8.] 

Appeal  from  tho  County  Court  of  I^  Salle  County;  the 
Hon.  F.  P.  Snyder,  Judge,  presiding. 

Mr.  Samuel  Richomoi^,  for  appellant 
Messrs.  Maloney  &  Stead,  for  appellee. 

Per  Curiam.  ^This  was  a  garnishee  proceeding  brought  by 
the  appellee  for  use,  etc.,  against  appellant  as  garnishee  of 
the  nominal  plaintiff,  to  recover  the  sum  of  $G0  due  from  ap- 
pellant to  Lewis  Howard  for  board.  The  defense  set  up  by 
the  appellant  for  and  in  behalf  of  Howard  was  the  statute  of 
exemptions,  ^  13,  Chap.  52,  Starr  &  C.  111.  Scat.  It  appears 
that  Howard  had  less  property  than  the  law  allowed  him,  in- 
cluding the  sum  garnisheed,  he  being  the  head  of  a  family 
residing  with  the  same. 

The  only  question  in  the  case  is,  can  Howard  claim  the 
money  due  him  from  the  appellant?  The  determination  of 
this  question  depemis  upon  the  proper  construction  to  bo 
placed  upon  the  proviso  added  to  said  section  of  the  statute 
which  reads  as  follows: 

^^  jProtrided,  that  such  selection  and  exemption  shall  not  be 
made  by  the  debtor  or  allowed  to  him  or  her  from  any  money, 
salary  or  wages  diie  him  or  her  from  any  person  or  persons  or 
corporation  whatever." 
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The  statute  seems  to  be  plain  and  unambigiions,  and  the  only 
reason  that  can  be  urged  against  its  plain  meaning  is  that  the 
spirit  and  intention  of  the  act  which  allows  the  head  of  a  fam- 
ily residing  with  the  same  the  sum  of  $4:00  in  articles  of  per- 
sonal property  and  money  on  hand  exempt,  would  apparently 
be  violated  in  not  allowing  him  the  same  amount  out  of  money 
due  him.  This  may  be  so,  but  with  the  policy  of  the  law  we 
have  nothing  to  do  when  the  language  is  express,  as  it  appears 
to  be  in  this  case. 

Prior  to  the  passage  of  the  present  law,  which  was  in  1877, 
the  Supreme  Court  held  in  Fanning  v.  First  National  Bank, 
76  111.  53,  that  monev  on  deposit  in  a  bank  could  be  claimed 
on  the  part  of  the  depositor  except  under  the  statute  as  it  then 
was,  which  did  not  contain  the  proviso  in  question.  This  act 
following  so  closely  after  that  decision  would  seem,  from  the 
circumstances,  to  have  been  intended  by  the  Legislature  to 
change  the  law  as  declared  in  that  opinion.  The  question 
here  involved  has  already  been  passed  on  by  this  court  in  Mon- 
niea  v.  German  In.  Co.,  12  111.  App.  240,  and  also  by  the  Ap- 
pellate Court  of  the  3d  district  in  Nichols,  Shepard  &  Co.  v. 
Goodheart,  5  111.  App.  574. 

Seeing  no  sufficient  reason  to  change  our  opinion,  the  judg- 
ment of  the  court  below  is  affirmed. 

Judgment  affiimied. 


Chicago,  Burlington  &  Quincy  Eailhoad  Company 

V. 

Noah  C.  Perkins,  Administrator. 

Railroads — Action  for  Damages  for  Causinq  Drnfh  of  Plaintiff"  s  Intes- 
tate— Conflict  of  Evidence — Questions  for  Jury— Death  qf  Administrator 
— Change  of  Venue. 

1.  In  an  action  a^ins!;  a  railroad  company  to  recover  damages  for  caus- 
ing the  death  of  the  plaintiff's  intestate  at  a  street  crossing,  it  is  held: 
That  it  was  for  the  jury  to  find  whether  the  defendant's  train  was  running 
at  a  dangerous  rate  of  speed  under  the  circumstances,  and  whether  a  proper 
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ri?£nirJ  for  the  safety  of  individuals  and  prop3rty  did  not  require  the 
di^fendant  to  keep  a  flagman  at  the  crossing  in  question,  the  evidence  tend- 
ing to  show  it  to  be  a  dangerous  one. 

2.  Where  the  evidence  is  sharply  conflicting  and  there  is  no  error  of 
law,  this  court  "will  not  interfere  with  the  verdict  of  the  jury. 

3.  Upon  an  application  for  a  change  of  venue  on  account  of  the  alleged 
prejudice  of  the  presidinsr  Judge,  it  is  the  proper  practice  to  change  the 
venue  to  another  Judge  of  the  same  circuit. 

[Opinion  filed  January  27,  1S88] 

Appeal  from  the  Cir<3nit  Court  of  La  Salle  County;  the 
Hon.  DoKRANCE  DihELL,  Judge,  presiding. 

Messrs.  Eicholson  &  GENXLEaiAN  and  O.  F.  Peice,  for 
appellant. 

Messrs.  Duncan,  O'Conor  &  Gilbert  and  Mayo  &  Wid- 
MER,  for  appellee. 

Per  Curiam,  This  suit  was  commenced  in  the  Circuit 
Court  by  Bridget  Dougherty,  administratrix  of  Daniel  Dough- 
erty, deceased,  her  hushand,  who  was  killed  September  7,1881, 
at  Columbus  Street  crossing  in  the  City  of  Ottawa  by  a  pas- 
senger train  of  the  appellant.  It  was  commenced  under  the 
provisions  of  the  statute  by  the  then  plaintiff,  to  recover  dam- 
ages for  the  wrongful  killing  of  the  said  Dougherty.  The 
cause  has  been  twice  tried  by  a  jury  (before  the  present  trial) 
the  verdict  and  judgment  resulting  in  favor  of  the  plaintiflF. 

After  the  first  trial  and  judgment  the  cause  was  appealed  to 
this  court  and  upon  a  hearing  here  the  judgment  was  reversed 
and  the  cause  remanded,  on  account  of  the  admission  of  im- 
])ropcr  evidence  in  favor  of  the  plaintiff  and  on  account  of 
giving  for  plaintiff  improper  instructions  violating  a  rule  of 
law  concerning  the  doctrine  of  comparative  negligence. 

The  opinion  will  be  found  in  12  111.  App.  181.  After  the 
cause  was  remanded  to  the  Circuit  Court  for  a  re-trial,  it  was 
again  tried  before  a  jury,  the  verdict  and  judgnrent  resulting 
in  the  same  way.  Upon  another  appeal  to  this  court  the 
judgment  on  hearing  was  affirmed,     li  111.  App.  196.     The 
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cause  was  then  appealed  from  this  to  the  Supreme  Court  and 
bj  that  court  the  judgment  was  reversed  and  the  cause  re- 
manded here  with  directions  to  reverse  the  judgment  of  the 
Cu-cuit  Court  and  remand  the  cause  to  that  court  for  another 
triaL  The  opinion  of  the  Supreme  Court  will  be  found  in  110 
111.  o2L  While  the  cause  was  pending  in  the  Supreme  Court 
Bridget  Dougherty  resigned  as  administratrix  and  Lothrop 
Perkins  was  substituted  as  administrator  de  bonia  non.  After 
the  reversal  of  the  judgment  in  the  Supreme  Court  and  be- 
fore the  mandate  of  the  Supreme  Court  was  carried  out  by 
this  court,  the  said  last  named  administrator  died,  and  upon 
the  suggestion  of  his  death  being  entered  in  this  court  and 
upon  motion  the  present  appellee  was  substituted  in  his  place 
as  the  administrator  of  the  said  estate ;  and  the  cause  was  tried 
in  the  court  below  in  the  name  of  the  present  appellee  as 
plaintiff. 

The  negligence  relied  upon  by  appellee,  and  charged  against 
the  appellant  in  the  declaration,  is  that  while  the  deceased, 
Dougherty,  was  in  the  exercise  of  due  care  and  caution,  the 
appellant,  while  approaching  the  crossing  where  the  injury 
was  inflicted  on  the  deceased,  ran  its  train  at  a  high  and  im- 
proper rate  of  speed,  failed  to  ring  a  bell  or  sound  a  whistle, 
as  required  by  the  statute,  and  neglected  to  keep  a  flagman  at 
the  crossing  to  give  warning  of  approaching  trains,  by  means 
of  which  said  negligent  acts,  and  each  of  them,  the  deceased 
came  to  his  death  by  being  run  over  by  the  approaching  train. 
The  issues  were  tried  by  a  jury,  and  to  entitle  the  appellee  to 
recovery  it  was  incumbent  on  him  to  show  and  prove  by  a 
preponderance  of  the  evidence  some  one  of  the  above  negli- 
gent act5  charged;  and  also  that  at  the  time  the  accident 
occurred  and  immediately  before  the  occurrence,  while  the 
deceased  was  approaching  the  crossing,  he  was  in  the  exercise 
of  tlie  care  and  caution  that  a  reasonably  prudent  person 
would  exercise  under  the  circumstances. 

It  is  strenuously  insisted  that  the  appellee  failed  to  establish 
the  aflSrmative  of  the  above  named  issues  and  that  the  ver- 
dict was  manifestly  against  the  weight  of  the  evidence.  When 
the  case  was  in  this  court  on  its  last  appeal,  v^e  examined  the 
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evidence  on  those  points  as  it  then  appeared  and  were  satisfied 
that  it  was  sufficient  to  sustain  the  verdict  and  so  held  and 
affirmed  the  judgment.  We  said  in  the  opinion  in  commenting 
on  the  weight  of  the  evidence,  that  "the  evidence  in  regard  to 
the  neirligcnce  and  contributory  negligence  was  all  fairly  sub- 
mitted to  the  jury  and  we  are  unable  to  say  that  they  were 
not  justified  in  finding  the  issues  for  appellee." 

It  is  insisteil,  however,  that  the  evidence  on  the  last  trial  was 
materially  diflfeiient  and  stronger  for  the  aj)])ellant  than  it  was 
on  the  former.  We  have  carefully  examined  it  again  and 
duly  weighed  it,  but  do  not  find  that  in  the  main  and  control- 
ling features  it  is  different  from  what  it  was  on  the  former 
trial. 

It  appeal's  that  the  crossing  where  the  accident  occurred 
was  a  dan£!;erous  one  on  account  of  some  trees  and  a  dwelling 
house  standing  near  the  railroad  track  on  the  south  side  inter, 
fering  with  the  view  to  the  east  from  Columbus  Street,  whence 
tlie  train  causing  the  injury  apj)roached.  The  crossing  was  a 
public  thoroughfare,  much  used  by  travelers  with  teams  and 
by  people  on  foot,  those  crossing  being  liable  to  pass  at  any 
moment.  Under  such  circumstances,  it  was  for  the  jury  to 
say  what  was  a  safe  rate  of  speed  for  the  train  to  run,  and  also 
whether  a  proper  regard  for  the  safety  of  individuals  and 
property  did  not  require  the  ap]>ellant  to  keep  a  flagman  at 
the  crossing  for  the  ]  urj  ose  of  warning  j  asFcrs-by  of  the 
approach  of  trains.  The  evidence  tended  to  show  that  the 
crossing  was  a  dangerous  one,  and  tliat  the  train  was  running 
at  the  rate  of  fifteen  or  twenty  miles  per  hour.  It  was  for  tlie 
jury  to  find  whether  this  was  the  rate  at  which  the  train  ran 
and  whether  it  was  a  dangerous  rate  of  speed  under  all  the 
cii'cumstances. 

With  the  finding  in  the  aflirmative  on  these  issues  we  are 
not  at  liberty  to  interfere,  unless  it  clearly  and  at  first  blush 
ap[)cars  that  it  was  contrary  to  the  weight  of  the  evidence. 
This  we  do  not  feel  justified  in  doing;  but  it  is  insisted  the 
more  dangerous  the  crossing  the  more  care  should  be  used  on 
the  part  of  the  deceased  in  his  approach  with  liis  wagon  and 
team,  which  he  was  driving  at  the  time,  as  he  was  familiar 
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with  the  crossing.  This  is  undoubtedly  true,  and  the  jury,  no 
doubt,  as  it  was  instructed  to  do,  took  that  fact  into  due  con- 
sideration. But  if  the  jury  found  that  the  engine  was  bo'ng 
driven  at  too  high  h  rate  of  speed,  it  may  liave  considered 
tills  to  have  been  the  proximate  cause  of  the  accident,  and 
that  in  approaching  the  train  the  deceased  was  not,  as  a  pru- 
dent man,  bound  to  take  into  account  that  the  appellant  would 
run  its  train  in  a  negligent  and  improper  manner;  and  the  jury 
may  have  found  that  the  deceased  took  all  the  care  necessary 
to  preserve  his  safety  had  the  train  been  properly  run.  The  case 
is  not  entirely  free  from  doubt,  and  had  the  jury  found  the 
other  way  we  would  not  have  felt  ourselves  called  on  to  inter- 
fere. Neither  do  we  feel  authorized  to  interfere  with  the 
verdict  as  it  is.  Three  juries  have  found  tlie  same  way  on 
Bubetantially  the  same  evidence,  to  the  first  of  which  we  have 
already  given  our  sanction. 

The  appellee  asked  and  the  court  gave  no  instructions  for 
him.  The  apj^ellant  asked  twenty-four  and  tlie  court  gave  on 
its  behalf  nineteen  elaborate  instructions,  in  which  the  law, 
as  applicable  to  the  "evidence,  was  clearly  and  minutel}^  laid 
down,  and  as  favorable  for  the  appellant  as  it  had  a  right  to 
ask.  The  modifications  made  to  several  of  them  were  not 
im|>ortant  and  did  appellant  no  harm. 

The  appellant  made  a  motion  for  a  change  of  venue  on 
account  of  the  alleged  prejudice  of  the  presiding  Judge,  and 
the  Judge  changed  the  venue  from  himself  to  another  Judge 
of  the  same  Circuit  Court,  before  whom  the  case  was  tried, 
and  refused  to  change  the  venue  from  the  county.  This  tha 
appellant  objects  to  as  error. 

The  statute  passed  in  1S74,  Sec.  2,  Chap.  146,  E.  S.,  pi*©- 
vides  that  *'  when  a  change  of  venue  is  granted  it  may  be  to 
some  other  court  of  record  of  competent  jurisdiction  in  the 
same  county  or  in  some  other  convenient  county  to  wliich 
there  is  no  valid  objection ;  provided^  that  when  the  action  is 
pending  in  either  the  Circuit  or  Superior  Court  of  Cook 
County,  and  the  only  causes  for  change  of  venue  apply  to  one 
or  more,  but  not  all  the  Judges  of  such  court,  the  case  may 
be  tried  before  one  of  the  Judges  of  such  court  to  whom  the 
causes  do  not  apply." 
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This  statute  was  passed  before  tlie  present  law  giving  tlirec 
Judges  to  the  same  cireuit,  and  in  the  then  condition  of  the 
law  it  was  projxsr  to  send  the  cause  out  of  the  circuit,  but 
under  the  present  law  there  is  no  longer  any  reason  for  it. 
We  reffard  the  statute  as  bein<2:  modified  bv  the  new  statute. 
There  is  no  longer  any  reason  remaining  wliy  tlie  cause  should 
be  sent  out  of  the  county  or  circuit. 

Ever  since  the  new  law  went  into  effect  giving  three  Judges 
to  the  same  circuit,  it  has  been  ihe  universal  custom  of  the 
circuit  Judges  in  this  State,  so  far  as  we  know,  not  to  send 
a  civil  case  out  of  the  county  where  it  was  pending,  when  an 
affidavit  was  filed  for  cliange  of  venue  on  account  of  the  prej- 
udice of  one  of  the  Judges;  but  the  practice  lias  been  to  call 
in  one  of  the  other  Judges  in  the  same  circuit  to  try  the  ca.«e. 
This  practice  is  fully  justified  by  the  former  decisions  of  the 
Supreme  Court  in  analogous  cases.  Curran  v.  Beach,  20  111. 
259;  Myers  v.  Walker,  31  111.  353,  366;  Com.  In.  Co.  v. 
Mehlman,  48  111.  313. 

We  see  no  error  in  the  substitution  of  the  appellee  as  ad- 
ministrator instead  of  the  former  administrator  who  is  deceased. 
We  see  no  cause  to  claim  a  variance  between  the  proof  and 
declaration. 

Seeing  no  cause  for  error  the  judgment  of  the  Circuit  Court 
is  affii'med. 

Judgment  affirmed. 


Chicago,  Burlington  &  Quincy  Railroad  Company 

V. 

Fannie  Epperson. 

Bailroarls — Action  for  Dumnges  for  Personal  Injuries — Acfs  of  Fire^ 
man  without  the  Scope  of  his  Employment, 

1.  Where  a  servant  porsonally,  and  wholly  for  a  purpose  of  his  own. 
does  an  act  not  connected  with  the  business  of  bis  master,  and  not  intended 
by  hira  to  further  the  objects  of  his  cmpioyuieut,  the  muster  is  not  liable  for 
an  injury  thereby  occasioned. 
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2.  In  an  action  a^inst  a  railroad  company  to  recover  damages  for  a 
personal  injury,  caused  by  the  explosion  of  torpedoes  placed  on  the  track  at 
a  station  by  a  fireman  belonging  to  a  freight  train,  it  is  held:  That  it  does 
not  api^ear  from  tl^e  evidence  that  the  conductor  of  the  train  knew,  prior 
to  the  explosions,  that  the  torpedoes  were  upon  the  rails;  and  that  it  was 
not  the  duty  of  the  conductor  nor  of  the  company  to  keep  constant  watch 
of  the  rails  on  both  sides  of  the  train  while  standing  to  ascertain  whether 
dangerous  explosives  were  placed  under  the  cars,  either  by  strangers  or 
employes  of  the  company  not  acting  in  furtherance  of  its  business,  or  within 
the  scope  of  their  employment 

m 

[Opinion  filed  February  9,  1888.] 

Appeal  from  the  Circuit  Court  of  Knox  County ;  the  Hon. 
Aethub  a.  Smith,  Judge,  presiding. 

Messrs.  Sweeney  &  Walker,  O.  F.  Price  and  Wilijams, 
Lawrence  &  Bancroft,  for  appellant. 

Messrs.  A.  M.  Brown  and  F.  F.  Cooke,  for  appellee. 

Appellee  bases  her  right  of  action  upon  the  reckless,  wanton 
and  grossly  negligent  act  of  the  conductor,  acting  in  the  line  of 
his  duty  and  employment^  in  the  managing  and  running  of  his 
train.  If  the  act  of  the  conductor  in  running  his  train  ujion  and 
exploding  the  torpedoes  was  wanton,  reckless  or  grossly  neg- 
ligent, and  in  the  line  of  his  duty,  the  law  fixes  liability.  C, 
B.  &  Q.  R  R  Co.  V.  Dickson,  88  111.  431;  T.,  W.  &  W.  R 
R  Co.  V.  Harmon,  47  111.  298 ;  C,  B.  &  Q.  R  K.  Co.  v.  Dick- 
son, 63  111.  151 ;  St.  L.,  A.  &  C.  R  R  Co.  v.  Dalby,  19  III. 
353;  I.  C.  R  R  Co.  v.  Read,  37  III.  484;  N.  W.  R  R.  Co.  v. 
Hack,  66  111.  238;  C,  B.  &  Q.  R.  R  Co.  v.  Parks,  18  111.  460; 
I  C.  R  R  Co.  V.  Reedy,  17  III.  580.  It  is  insisted  these 
decisions  clearly  establish  appellant's  liability  under  the  proof. 
Not  only  this,  but  if  the  reasoning  and  principles  of  law 
expressed  in  the  Dalby  ease,  19  111.  353,  is  applied  strictly, 
appellant  would  be  liable  for  the  fireman's  act  in  placing  the 
torpedoes,  although  without  the  line  and  scope  of  his  employ- 
ment. 

Bakeb,  J.     Fannie  Epperson,  plaintiff  below  and  appellee 
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liere,  sued  tlie  Chicago,  Burlington  &  Quincy  Eailroad  Com- 
pany, appellant,  in  an  action  on  the  case  for  personal  injuries 
and  recovered  judgment  for  $5,000  damages. 

On  the  4th  day  of  July,  1885,  tliere  was  a  celebration  at 
Alpha,  a  station  on  the  railroad  of  appellant  between  Rock 
Island  and  St.  Louis,  ancl  a  procession  with  a  band  of  music 
was  formed  at  one  of  the  churclies  in  the  village,  which  pro- 
ceeded by  the  public  highway  a  distance  of  over  a  quarter  of 
a  mile  to  a  grove,  where  the  exercises  of  the  day  were  held. 
Appellee  was  at  the  church  at  tlie  time  the  procession  started, 
and  for  the  purpose  of  avoiding  the  dust  of  the  public  road 
took  a  sidewalk  which  took  her  to  the  platform  of  appellant's 
depot.  This  platform  was  no  part  of  any  public  road, 
but  was  adjoining  the  railway  track,  and  was  constructed  and 
possessed  by  appellant  solely  for  the  accommodation  of  pas- 
sengers and  the  transaction  of  the  business  of  its  railroad. 

Appellee  was  walking  upon  it  merely  for  her  own  conven- 
ience and  pleasure,  and  not  for  the  purpose  of  transacting  any 
business  with  appellant,  and  her  presence  there  had  no  refer- 
ence to  any  matter  pertaining  to  its  duty  as  a  common  can-ier; 
she  was  there  by  suffei'ance  only  and  as  a  mere  licensee  and 
without  any  euticement,  allui'cmentor  inducement  on  the  part 
of  appellant  or  its  agents. 

She  was  in  company  with  some  three  or  four  friends,  and  a 
large  number  of  persons  were  gathered  upon  and  passing  along 
the  platform,  and  when  she  reached  a  point  in  front  of  the 
depot  she  was  struck  back  of  the  right  ear  by  a  flying  frag- 
ment of  a  toq^edo  shell,  causing,  as  is  claimed,  a  permanent 
paralysis  of  the  right  side  of  her  face. 

Shortly  before  appellee  reached  the  platform,  a  freight 
train  arrived  at  the  station,  and  this  train  was  cut  in  two,  leav- 
ing the  caboose  and  four  freight  cars  standing  at  the  depot 
platform,  while  the  engine,  with  the  remainder  of  the  train, 
went  to  the  north  end  of  the  railroad  yard  to  do  some  switch- 
ing. The  train  crew  consisted  of  live  men,  the  conductor, 
engineer,  fireman  and  two  brakemcn.  The  engineer  and  two 
brakeraen  went  with  the  engine  and  main  portion  of  the  train 
to  the  upper  end  of  the  yard.   .  The  conductor  and  the  station 
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agent  unloaded  from  the  standing  cars  the  freight  billed  for 
Alpha,  and  loaded  thereon  the  freight  billed  from  Alpha;  the 
conductor  being  in  the  ear  and  handing  out  and  taking  in 
freight,  and  the  station  agent  being  on  the  platform,  receiving 
freight  from  and  handing  it  to  tlie  conductor;  and  when  the 
unloading  and  loading  were  finished  the  agent  went  into  the 
railroad  oIKce,  and  the  conductor  went  to  the  caboose  to  take 
his  way  bills  in  and  put  them  away,  and  was  still  in  the  caboose 
when  the  torpedoes  exploded  as  hereafter  stated. 

At  the  time  of  arrival  of  the  train  at  the  depot  the  fireman 
got  off  the  engine,  announcing  to  the  engineer  his  intention 
of  going  to  get  a  drink.  Subsequently  he  went  to  the  caboose, 
procured  a  number  of  torpedoes  from  the  drawer  in  which 
tliey  were  kept,  and  placed  them  upon  the  track.  Theie  was 
at  the  time  considerable  going  on  in  the  way  of  celebrating, 
shooting  fire-crackei*8,  etc.,  and  the  object  the  fireman  had  in 
view  was  to  help  celebrate. 

The  engineer  threw  out  some  of  his  cars  at  the  upper  end  of 
the  yard,  cut  ten  cars  from  the  engine  and  let  them  run  down 
to  tlie  depot  in  charge  of  McCarthy,  one  of  the  brakemen, 
and  went  with  his  engine  and  front  brakeman  to  get  some 
loaded  cars  on  a  side  track.  The  ten  cars  on  the  main  track, 
which  were  in  charge  of  McCarthy  ran  down  against  the  four 
freight  cars  and  caboose  standing  on  the  track  at  the  platforn>, 
moved  them  a  short  distance  and  caused  them  to  run  over  and 
explode  the  torpedoes. 

Tliere  were  some  two  dozen  torpedoes  kept  in  a  drawer  vc\L/^ 
the  caboose  car,  and  they  were  in  charge  of  the  conductor, 
and  could  not  rightfully  be  used  except  under  instructions 
from  him;  they  were  furnished  by  the  com[)any  and  were 
only  intended  to  be  used  when  the  train  stopped  between 
stations,  as  danger  signals,  and  were  not  furnished  or  intended 
for  use  at  a  station;  and  there  was  no  necessity  or  occasion 
for  using  torpedoes  in  connection  with  that  train  on  the  day 
in  question. 

The  case  was  tried  upon  issues  formed  on  five  several  counts 
of  the  declaration,  the  1st,  2d,  3d  and  4th  additional  counts, 
and  the  4th  amended  count.     Four  of  the  e  counts  were  predi- 
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cated  upon  alleged  culpable  mifconduct  of  the  conductor  in 
charge  of  the  freight  train.  The  first  and  second  additional 
counts  charged  that  the  conductor  knew  that  one  or  more 
of  the  torpedoes  had  been  fastened  upon  the  track  of  the 
railroad  adjoining  the  platform,  by  the  fireman ;  the  third  ad- 
ditional count  alleges  that  the  conductor  having  the  torpedoes 
in  his  custody  and  knowing  the  fireman  was  about  to  go  to 
the  car  and  place  where  he  had  the  torpedoes  in  charge  with 
intent  to  take  a  number  of  them  and  fasten  them  u)  on  the 
railway  track  adjoining  the  platform,  permitted  said  fireman 
to  go  to  the  car  and  the  place  in  said  car  where  he  had  the 
torpedoes  in  charge,  and  take  therefrom  a  number  of  said  tor- 
pedoes and  fasten  the  same  ujx)n  the  track  of  the  railway 
under  one  or  more  of  the  cai*s  of  the  train,  and  that  said  tor- 
pedoes were  so  taken  and  placed  with  the  conductor's  knowl- 
edge; and  the  fourth  additional  count  alleged  that  the  con- 
ductor knew  that  certain  torpedoes,  dangerous  to  life  when 
exploded,  were  fastened  upon  the  track  of  the  railway  ad- 
joining the  platform.  The  fourth  amended  count  charged 
that  the  agents  of  defendant  were  possessed  of  torpedoes  of 
the  defendant  placed  by  it  in  their  hands,  and  that  said  agents 
knew  that  one  or  more  of  said  torpedoes  had  been  fastened  on 
the  track  adjacent  to  the  platform.  This  amended  count  did 
not  disclose  who  these  supposed  agents  were  who  knew  the 
torpedoes  were  upon  the  track. 

The  evidence  before  the  jury  wholly  excluded  any  theory 
that  either  the  engineer  or  the  front  brakeman  had  any  notice 
the  torpedoes  were  upon  the  rails.  So,  also,  there  was  no 
testimony  even  tending  to  show  that  McCarthy,  the  other 
brakeman,  had  such  notice ;  he  was  engaged  in  switching  in 
a  distant  i)art  of  the  yard  until  he  came  down  the  main  track 
on  the  ten  loaded  cars  for  the  purpose  of  coupling  them  onto 
the  standing  cars,  and  it  is  absurd  to  suppose  ho  could  possibly 
have  seen  through  the  intervening  standing  cars  the  torpedoes, 
about  the  size  of  half  dollars,  upon  the  iron  rails. 

It  is  admitted  that  the  act  of  the  fireman  in  placing  the  tor- 
I>edoes  upon  the  track  was  outside  of  the  scope  of  his  employ- 
ment and   duty;  and  no  claim  of  corporate  liability  is  made 
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because  of  his  acts  and  conduct.  The  claim  made  both  bv  the 
pleadings  and  in  the  brief  and  arguments  is,  that  the  conduct- 
or in  running  and  managing  the  train  was  the  agent  of  appel- 
lant, and  that  his  conduct  was  reckless,  wanton  and  grossly 
negligent  in  permitting  the  fireman  to  take  the  torpedoes  and 
fasten  them  npon  the  rails,  in  not  moving  them  from  the  track, 
in  not  giving  notice  to  those  passing  of  the  danger,  and  in 
permitting  the  train  to  rnn  upon  and  explode  them.  It  is 
plain  he  was  not  guilty  of  either  negligence  or  wilful  mis- 
c<jnduct  in  any  of  the  matters  suggested,  unless  either  he  had 
knowledge  of  the  acts  of  the  fireman,  or  was  advised  the  tor- 
pedoes were  upon  the  track,  or  a  legal  and  positive  duty  was 
im])osed  on  him  to  know  the  torpedoes  were  there. 

The  positive  testimony  of  the  conductor  that  he  saw 
notliing  of  the  acts  of  the  fireman,  did  not  see  him  or  any 
one  ])lace  the  torpedoes,  and  did  not  see  any  of  them  after 
they  were  fastened  to  the  rails,  is  very  strongly  corroborated 
both  by  his  own  statements  with  reference  to  hi*  where- 
abouts and  proceedings  during  the  time  the  freight  train  was 
at  Alpha  and  by  the  testimony  of  the  station  agent  and  that 
of  Dr.  Clowes,  Cole  and  Smith,  witnesses  inti'oduccd  by  a|> 
j>ellee.  We  are  unable  to  find  in  the  record  any  evidence 
tending  to  prove  that  the  conductor,  before  the  explosions, 
had  actual  knowledge  of  what  the  fireman  had  done  or  that 
the  tor]>edoe8  were  under  the  cars.  The  torpedoes  were  evi- 
dently placed  on  the  rails  while  the  conductor  was  inside  of  a 
car,  engaged  in  handing  out  and  taking  in  freight;  they  were 
under  the  first  car  ahead  of  the  caboose,  and  the  car  in  which 
lie  was  at  work  was  the  third  car  from  the  caboose,  and  it  is 
wholly  improbable  he  could  have  seen  the  operation  of  fasten- 
ing them  on  the  track ;  and  there  is  no  ground  in  the  testi- 
mony for  saying  that  he  either  saw  or  communicated  with 
the  fireman  from  the  arrival  of  the  train  at  the  station  until 
after  the  explosions.  The  evidence  is  conclusive  that  imme- 
diately after  the  explosions  the  conductor  knew  they  had  been 
occasioned  by  torpedoes  on  the  rails,  and  shortly  thereafter 
ascertained  torpedoes  were  missing  from  the  drawer  in  the 
caboose.    A  circumstance  which  seems  to  be  relied  upon  as 
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proving  the  guilty  knowledge  of  the  conductor,  is  the  fact  he 
made  no  inquiries  for  the  purpose  of  ascertaining  who  had 
put  tlie  torpedoes  on  the  track.  That  circumstance  is  of  but 
slight,  if  any,  probative  force,  to  show  antecedent  knowledge 
on  his  part  After  the  explosions,  he  undoubtedly  knew  that 
improper  use  had  been  made  of  torpedoes  furnished  him 
for  use  as  danger  signals  only,  and  that  thereby  the  mischief 
and  injury  in  question  had  been  occasioned.  He,  no  doubt, 
surmised  tliey  had  been  thoughtlessly  and  surreptitiously 
placed  upon  the  track  by  one  of  tlie  train  men,  and  purposely 
avoided  making  any  investigations  that  might  elicit  infor- 
mation which  it  would  be  his  oflSoial  duty  to  report  to  the 
company.  It  seems  to  us  this  is  the  only  fair  and  reasonable 
conclusion  to  reach  from  his  conduct  and  the  surrounding 
circumstances,  and  that  the  conclusion  sought  to  be  deduced 
therefrom  by  appellee,  that  he  had  previous  knowledge 
touching  the  placing  of  the  explosives,  is  unfair,  unreasonable 
and  strained.  So,  also,  a  desire  ta  screen  the  fireman,  who  he 
probably  supposed  or  suspected  was  the  person  in  fault,  would 
fully  account  for  what  he  said  to  Aaron  Brown,  and  the  reason- 
able deduction  from  the  conversation  testified  to  by  the  latter 
is  simply  that  the  conductor  was  influenced  in  what  he  said 
by  such  desire. 

Thid  subsequent  conduct,  and  these  subsequent  and  private 
motives  and  desires  of  the  conductor,  would  impose  no  liabil- 
ity uix)n  appellant  and  would  not  make  it  responsible  for 
antecedent  injuries,  in  regard  to  which  no  culpability  had 
attached  to  the  corporation.  We  are  of  the  opinion,  from  the 
evidence,  that  it  is  almost  if  not  quite  absolutely  certain  that  . 
the  conductor  had  no  actual  knowledge  or  notice,  prior  to  the 
explosions,  that  the  torj^edoes  were  upon  the  rails,  or  of  the 
acts  or  intentions  of  the  fireman  in  respect  to  getting  or  plac- 
ing such  torpedoes. 

Was  it  the  duty  of  the  conductor  to  have  known  the  tor- 
pedoes were  on  the  track?  We  think  not.  He  knew  tliey 
were  for  use  only  between  stations,  and  as  danger  signals  to 
other  trains;  that  there  was  no  occasion  for  using  them  at  that 
time  or  place;  that  no  one  had  the  right  to  fasten  them  upon 
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the  rails  without  instnictions  to  that  effect  from  him,  and  that 
he  liad  given  instructions  of  that  kind  to  no  one.  He  also 
well  knew  the  freight  train  had  moved  over  the  track  in  front 
of  the  platform  only  a  few  moments  before  the  explosions  and 
that  it  was  then  clear  of  all  obstructions  and  perfectly  safe. 
He  was  not  required  to  anticipate  that  either  a  stranger,  or 
an  employe  of  the  company,  acting  without  and  beyond  the 
scope  of  his  employment,  might  place  either  torpedoes  or 
dynamite  or  other  destructive  implements  under  the  wheels 
of  the  standing  cars;  nor  was  lie  bound  to  see  and  take  notice 
of  what  were  apparently  but  pieces  of  paper  ab  )ut  the  size  of 
half  dollars  when,  excludin;^  those  who  saw  the  fireman  place 
them  there,  but  one  person  in  the  large  crowd  that  was  gath- 
ered upon  and  passing  over  the  platform  is  shown  to  ha ve  seen 
them,  and  he  only  after  his  attention  had  been  attracted 
by  the  first  explosion  and  the  car-wheels  were  passing  over 
the  others.  It  would  be  unreasonable  to  require  either  the 
conductor  or  the  company  to  keep  constant  watch  of  the 
rails  -on  both  sides  of  a  standing  fi  eight  train  in  order  to  as- 
certain whether  dangerous  explosives  or  other  obstructions  of 
the  size  of  those  in  question  were  placed  under  the  cars,  either 
from  motives  of  malice  or  from  mere  wantonness,  by  either 
sti-angers  or  by  employes  of  the  company  not  acting  in  further- 
ance of  the  business  of  the  corporation  or  within  the  scope 
of  their  employment.  Were  such  duty  imposed  upon  .the 
conductor,  it  would  greatly  interfere  with  the  performance  of 
his  other  duties  and  with  prompt  and  efficient  transportation 
of  freights  npon  the  railroad;  and  were  such  duty  required 
of  the  company,  it  would  necessitate  the  employment  of  ad- 
ditional servants  for  that  express  purpose,  and  would  impose 
upon  it  an  unnecessary  and  useless  burden. 

There  is  no  evidence  to  support  the  charge  of  culpable  neg- 
ligence or  of  reckless,  wilful  and  wanton  misconduct  on  the 
yart  of  the  conductor  of  the  train.  When  the  fireman  from 
wantonness  and  a  desire  to  help  celebrate  the  Fourth  of  July 
placed  the  torpedoes  under  the  cars,  it  was  an  abandonment  by 
him  of  the  service  of  the  company,  and  the  latter  was  not  lia- 
ble for  the  consequences  of  his  acts.     Even  if  a  servant  is  en- 


80  Appellate  Courts  of  Illinois. 

Vol.  26.)  Scutt  v.  Robertson. 

gaged  in  the  performance  of  his  duty  to  his  master,  yet  if  he 
personally  and  wholly  for  a  purpose  of  his  own  does  an  act 
not  connected  with  the  business  of  such  master  and  not  in- 
tended by  him  to  further  the  objects  of  his  employment,  the 
master  is  not  liable  for  an  injury  thereby  occasioned.  Cooley 
on  Torts,  p.  535;  Johnson  v.  Barber,  5  Gilm.  425;  Fuller  v. 
Yoght,  13  111.  278;  Oxford  v.  Peter,  28  III.  434;  T.,  W.  &  W. 
Ry.  Co.*  V.  Harmon,  47  111.  298;  Wliarton  on  Negligence,  Sec. 
108. 

The  view  we  have  taken  of  the  case  renders  it  wholly  un- 
necessary to  consider  other  matters  that  are  involved  in  the 
assigninents  of  error  and  discussed  by  counsel.  Appellee  has 
no  cause  of  action  against  appellant.  The  judgment  is  re- 
versed. 

Judgment  reversed. 


Hiram  B.  Scutt 

V. 

Daniel  Robertson. 


Partnership — Bill  for  Account h\g—Oumer ship  of  Tonnage  License  to 
Manufacture  Barbed  Wire — Agency— Costs, 

Up<jn  a  bill  filed  by  one  of  two  partners,  after  the  dissolation  of  the 
firm,  for  a  scttlcnient  of  the  partnership  accounts,  it  is  held:  That  the 
tonnaffe  license,  from  the  owners  of  certain  letters  patent,  under  which  the 
firm  had  manufactured  barb  d  wire,  was  the  property  and  an  asset  of  the 
firm  and  not  the  individual  property  of  the  defendant;  that  in  procuring 
such  license  the  defendant  acted  for  the  firm;  that  the  issue  of  the  license 
was  part  of  an  arrangement  by  which  a  corporation  in  which  the  parties 
were  interested  was  dissolved  and  the  firm  orjfanized  to  succeed  to  its  busi- 
ness; that  in  procuring  the  license  he  acted  for  such  of  the  stockholders  of- 
the  corporation  as  should  actually  become  members  of  the  proposed  firm; 
and  that  the  defendant  should  account  for  the  value  of  certain  tonnage  for 
which  he  surrendered  the  license  and  appropriated  the  benefits  derived 
from  such  surrender. 

[Opinion  filed  February  10,  1S88.] 
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Appeal  from  the  Circuit  Court  of  Will  County ;  the  Hon. 
Chajiles  Blanchard,  Judge,  presiding. 

Messrs.  6arn8et  &  Knox  and  Haley  &  O'Donnell,  for 

appellant. 

Messrs.  C-  A.  Hill  and  George  S.  House,  for  appellee. 

Baker,  J.  In  1875  the  original  firm  of  H.  B.  Scutt  & 
Company,  composed  of  Hiram  B.  Scutt,  Ward  Dillman,  Will- 
iam Watkins  and  Israel  B.  Curtiss,  was  engaged  in  the  manu- 
facture of  barbed  fencing,  under  a  patent  tliat  had  been  issued 
to  said  Scutt. 

Early  in  1876,  Ourtiss  and  Dillman  retired  from  the  firm, 
and  James  R.  Ashley  and  C.  N.  Ashley  were  substituted  as 
members  thereof.  The  fencing  made  by  the  firm  consisted 
of  a  twisted  strip  of  metal  with  prongs  inserted  in  it  at-  short 
distances,  and  it  soon  became  manifest  such  fencing  could  not 
successfully  comjoete  with  wire  having  barbs  upon  it.  On  the 
Ist  of  August,  1876,  letters  patent  No.  180,656  were  issued 
to  H.  B.  Scutt,  for  what  is  known  to  the  trade  as  the  "  Scutt 
Barb,"  it  being  a  flat  metal  barb  inserted  between  twisted 
wires;  the  device  patented  seems  to  have  been,  prind pally, 
the  contrivance  of  Scutt,  aided  by  suggestions  from  Watkins, 
and  the  firm  paid  all  the  expense  and  charges  of  procuring 
the  patent;  and  the  firm  manufactured  wire  under  it  to  a  lim- 
ited extent,  until  the  30th  of  September,  1876,  said  Watkins 
having  in  the  meantime,  about  the  first  of  September,  sold  out 
his  interest  in  the  business  to  the  other  members  of  the  firm 
of  H.  B.  Scutt  &  Company,  and  the  business  of  the  firm  being 
continued  under  the  same  firm  name. 

In  the  latter  part  of  September,  1876,  a  corpomtion  was 
formed  known  as  "The  Joliet  Wire  Fence  Company,"  with  a 
capital  stock  of  $50,000,  divided  into  500  shares  of  $100  each; 
the  patent  was  put  into  the  corporation  at  $35,000,  the  ma- 
chinery and  stock  on  hand  at  $5,000  and  $10,000  in  cash  was  put 
in  by  A.  B.  Meeker,  H.  S.  Smith,  H.  A.  Bigelow  and  W.  S. 
Brooks,  in  unequal  proportions.     By  deed  dated  September 
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S!9,  1876,  n.  B.  Scutt  conveyed  to  tlie  firm  of  H.  B.  Scutt 
&  Company,  letters  i^atcnt  No.  180,056;  and  by  deed  dated 
September  30,  1876,  the  firm  of  II.  B.  Scutt  &  Company  con- 
veyed to  the  Joliet  Wire  Fence  Company,  said  letters  patent 
No.  180,656. 

The  original  subscriptions  of  stock  made  upon  the  stock 
subscription  book  of  the  corporation  were  evidently  of  a 
merely  preliminary  character,  and  made  for  the  purpose  of 
convenience  in  the  organization  of  the  company  in  accordance 
with  the  agreement  that  had  been  entered  into  between  the 
firm  of  II.  B.  Scutt  &  Com])a ny  and  Messrs.  Meeker,  Sinitli, 
Bigelow  and  Bropks,  and  after  the  organization  was  com- 
pleted some  of  the  first  stock  certificates  were  surrendered 
and  canceled,  and  new  certificates  issued  in  lieu  thereof,  so 
that  after  October  3,  1876,  the  stock  of  the  company  was 
owned  and  held  as  follows:  250  shares  by  II.  B.  Scutt  & 
Company,  eighty-five  shares  by  Meeker,  eighty-five  shares  by 
Brooks,  fifty  shares  by  Smith  and  thirty'  shares  by  Bigelow. 

The  Joliet  AVire  Fence  Company  manufactured  and  sold  the 
"  Scutt  Barb,"  which  was  supposed  or  claimed  to  be  covered 
and  secured  by  letters  patent  No.  180,056,  and  the  business 
done  by  it  was  both  extensive  and  profitable.  On  the  first 
day  of  October,  18'i7,  C.  N.  Ashley,  of  the  firm  of  11.  B. 
Scutt  &  Company,  sold  to  Daniel  Robertson,  appellee  in  the 
present  controversy,  eight}-  shares  of  stock  in  the  corporation 
lor  $10,0D0,  and  a  certificate  of  stock  for  said  eighty  shares 
signed  by  Scutt,  appellant  herein,  as  president  of  the  company, 
was  issued  to  Kobertson.  At  the  time  of  this  purchase  of 
stock  by  Kobertson  the  title  to  letters  patent  No.  180,656 
stood  vested  of  record  in  the  Joliet  Wire  Fence  Company,  the 
deeds  from  H.  B.  Scutt  to  II.  B.  Scutt  &  Company  from  the 
latter  to  the  corporation  having  been  duly  recorded  in  the 
patent  oflice  on  October  19,  1876. 

In  December,  1876,  the  Washburn  &  Moen  Manufactur- 
ing Company  and  I.  L.  Elwood,  who  claimed  to  own  and  con- 
trol the  patents  under  which  barb  wire  of  any  description 
could  be  manufactured,  in  other  words  the  "  bottom  ]  atents '' 
covering  barb  wire  fencing,  instituted  two  suits  in  the  (Jnited 
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States  Court  at  Chicago  against  the  Joliet  Wire  Fence  Com- 
pany, claiming  an  infringement  of  their  patents  and  seeking  to 
enjoin  the  last  named  com [)any  from  manufacturing  barb  wu*e. 
In  the  latter  part  of  1S78,  as  this  litigation  was  still  pend- 
ing, and,  as  the  Joliet  company  had  made  a  large  amount 
of  barbed  wire  and  very  considerable  snms  were  claimed  by 
the  Washbuni  &  Moen  Company  and  by  El  wood  for  dam- 
ages, the  stockholders  in  the  Joliet  company  were  exceedingly 
anxions  with  reference  to  the  results  of  the  litigation.  The 
profits  of  the  business  were,  therefore,  distribut-ed  among 
the  stockholders  about  as  fast  as  earned,  and  on  the  13th  of 
August,  1878,  the  capital  stock  of  the  company  was  reduced 
from  150,000  to  §10,000.  Prior  to  this  time  there  had  been  a 
diversity  of  opinion  among  the  stockholders;  Meeker,  Smith, 
Brooks  and  Bigelow  desiring  large  and  frequent  dividends,  and 
Scutt,  Robertson  and  the  two  Ashleys  insisting  that  the  profits 
should  be  retained  by  the  corporation  and  used  in  extending 
its  business.  In  the  fall  of  1878  the  four  stockholders  first 
mentioned  were  desirous  of  clo^ngup  the  business  of  the  wire 
fence  coraj^any  and  retiring  from  the  barb  wire  business,  and 
anxious  that  an  arrangement  should  be  made  with  the  Wash- 
burn &  Moen  Company  and  Elwood,  whereby  all  liability 
for  damages  should  be  released  and  they  allowed  to  retain  the 
moneys  they  had  made;  and  while  Scutt,  Robertson  and  J. 
R.  and  C.  N.  Ashley  were  also  desirous  of  securing  immunity 
from  damages,  they  were  also,  each  of  them,  anxious  to  con- 
tinue the  manufacture  of  barbed  wire.  In  September  or  Oc- 
tober, 1878,  Scutt,  who  was  president  of  the  fence  company, 
was  sent  by  that  company  to  Worcester  for  the  purpose  of 
conferring  with  the  Washburn  &  Moen  Company  and  ascer- 
taining whether  or  not  a  compromise  could  be  effected  which 
would  stop  the  pending  litigation  and  release  the  fence  com- 
pany audits  stockholders  from  all  claim  for  damages.  Upon 
his  return  he  reported  that  a  settlement  could  be  made  reliev- 
ing the  corporation  from  damages,  but  only  on  condition  that 
the  corporation  would  close  up  its  business  and  assign  all  its 
]xitent8  to  the  Washburn  &  Moen  Company;  and  that  Mr. 
Washburn  would  be  in  Chicago  in  November  or  December, 
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and  that  a  conference  could  bo  had  and  settlement  made  with 
him  at  that  time. 

At  a  meeting  of  the  board  of  directors  of  the  wire  fence 
company,  held  on  the  18th  day  of  November,  1878,  the  follow- 
ing resolution  was  unanimously  adopted: 

**  Whereas,  the  Washburn  &  Moen  Manufacturing  Com- 
pany and  I.  L.  Elwood  have,  by  their  attorney,  made  certain 
overtures  for  settlement  of  the  litigation  now  pending  between 
this  company  and  the  parties  above  mentioned;  be  it  resolved 
by  the  board  of  directors  of  the  Joliet  Wire  Fence  Company, 
that  its  president  be  appointed  a  committee  of  one,  with  power 
to  confer  with  said  parties  and  to  act  as  may,  in  his  judgment, 
be  deemed  best  for  the  interests  of  this  company,  and  upon 
the  following  terms,  which  are  agi-eed  to,  to  wit:  'The  Wash- 
burn &  Moen  Manufacturing  Com;)any  to  grant  full  indem- 
nity for  all  damages  for  the  past  and  up  to  January  1,  1879, 
and  the  Joliet  Wire  Fence  Company  to  retire  from  the  busi- 
ness of  manufacturing  barbed  fence-wire  at  that  time,  and 
to  assign  all  patents  under  their  control  to  the  Washburn  & 
Moen  Manufacturing  Company.'  ^' 

On  the  6th  day  of  December,  1878,  at  a  meeting  of  said 
board  of  directors  then  held,  the  following  resolution  was 
adopted,  to  wit: 

"Resolved,  by  the  board  of  directors  of  the  Joliet  Wire 
Fence  Company,  this  day  convened  in  regular  session,  that  the 
executive  committee  of  this  board  be  and  they  are  hereby 
autliorized  to  sell  to  any  responsible  parties  the  machineiy, 
tools,  fixtures,  contracts  for  labor,  leases,  and  all  the  franchises, 
etc.,  of  this,  the  said  Joliet  Wire  Fence  Company,  at  such 
price  and  at  such  terms  as  to  them  may  seem  a  fair  valuation 
for  the  same,  and  to  deliver  possession  thereof  on  the  first  day 
of  January,  A.  D.  1879." 

The  Joliet  Wire  Fence  Company,  by  H.  B.  Scntt,  its  presi- 
dent, by  deed  dated  December  12, 1878,  conveyed  letters  patent 
No.  180,656,  to  Hiram  B.  Scutt;  and  said  Hiram  B.  Scutt  by 
deed  dated  December  18,  1878,  conveyed  said  letters  patent 
to  the  Washburn  &  Moen  Manufacturing  Company.  On 
the  same  18th  day  of  December  the  wire  fence  company,  at 
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a  meeting  of  its  Board  of  Directors,  reconsidered  so  much  of 
the  resolution  adopted  on  December  5th  as  referred  to  the 
sale  of  the  franchises  of  the  company,  and  adopted  the  reso- 
lution following,  to  wit: 

"Eesolvcd,  by  the  Board  of  Directors  of  the  Joliet  Wire 
Fence  Company  that  they  do  hereby  ratify  the  assignment  to 
n.  B.  Scnti  of  the  following  described  letters  patent,  to  wit : 
letters  patent  No.  180,656,  dated  August  1,  1876,  and  letters 
patent  No.  193,557,  dated  July  24,  1877,  applied  for  and 
granted  to  BL  B.  Scutt,  ^mtentee  and  assignor.  And  that  said 
company  also  assign  to  said  Scutt  all  their  right,  title  and  in- 
terest, if  any,  in  and  to  all  letters  patent  under  which  they 
have  been  operating,  or  hold  nndor  their  control." 

On  the  same  ISth  day  of  December  the  Washburn  & 
Moen  Manufacturing  Company  executed  to  the  Joliet  Wire 
Fence  Company  a  release  of  all  damages,  and  on  the  same  day 
a  written  agreement  was  entered  into  by  the  Washburn  <fe 
Moen  Company  and  Hii*am  B.  Scutt,  and  approved  by  I.  L. 
Elwood.  This  agreement  contained  some  twenty-six  sections, 
in  the  first  of  which  it  was  stated  that  the  Washburn  & 
Moen  Manufacturing  Company  granted  to  Hiram  B.  Scutt, 
doing  business  or  proposing  to  do  business  under  the  firm 
name  and  style  of  H.  B.  Scutt  <fe  Company,  a  license  to  manu- 
facture, use  and  vend  to  others  500  tons,  in  each  calendar  year 
during  the  continuance  of  the  license  and  agreement,  of  cer- 
tain designated  styles  of  barbed  fence-wire,  under  certain  let- 
ters patent  therein  enumerated ;  and  it  was  provided  in  the 
second  section  that  Scutt  should  have  the  privilege  of  asso- 
ciating with  him  in  the  manufacturing  of  barbed  fence-wire 
under  the  license,  not  to  exceed  three  co-partners  in  number, 
as  he  might  choose,  at  any  one  time,  provided  each  and  every 
one  of  said  co-partners  should  first  subscribe  to  the  terms  and 
conditions  of  the  license  and  enter  into  a  written  obligation  to 
that  effect;  and  provided  also,  that  the  business  should  always 
be  conducted  by  said  Scutt  or  said  Scutt  and  associate  or  asso- 
ciates under  the  style  and  firm  name  of  11.  B.  Scutt  &  Com- 
pany. 

On  the  said  18th  day  of  December,  1878,  Hiram  B.  Scutt, 
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who  had  negotiated  and  transacted  at  Clrcigo,  with  Mr.  Wasli- 
burn,  of  the  Washburn  &  Moan  Corn  pan/,  the  busuiess  pertah)- 
ing  to  the  settlement  of  the  matters  in  controversy  between 
the  latter  company  and  the  Joliet  Wire  Fence  Company,  re- 
turned to  Joliet  on  the  evening  train  with  the  above  mentioned 
license,  and  at  once  exhibited  it  to  Robertson  and  James  IL 
Ashley,  he  meeting  them  by  appointment. 

A  new  firm  of  H.  B.  Scutt  &  Company  was  organized 
shortly  thereafter,  consisting  of  Hiram  B.  Scutt,  Daniel  Rob- 
ertson and  James  R.  Ashley ;  C.  N.  Ashley  had  j^lso  expected 
to  be  a  member  of  such  firm,  and  it  was  tlie  understanding  of 
his  brother  and  of  Robertson  that  he  was  to  be  a  partner,  but 
an  objection  being  made  to  him  by  Scutt,  he  was  persuaded 
by  his  brother  to  not  insist  upon  going  into  the  co-partnersliipi 
The  new  firm  bought  the  machinery  and  some  of  the  manu- 
factured stock  of  the  wire  fence  comparn',  and  the  contract 
the  latter  had  with  the  penitentiary  authorities  for  convict 
labor  was  transferred  to  it ;  and  early  in  January,  1S79,  the 
firm  commenced  to  do  business  as  manufacturers  of  barbed 
fence-wire  under  the  license. 

On  the  31st  day  of  December,  1878,  Robertson  and  J.  R- 
Ashley  executed  a  written  agreement  M'hereby  they  agrreed 
to  be  bound  by  the  agreement  between  the  Washburn  &  Moen 
Company  and  H.  B.  Scutt  during  the  time  they  were  members  of 
the  firm  of  H.  B.  Scutt  &  Company  the  same  as  though  they 
were  original  parties  to  the  same,  and  promised  and  agreed  to  ex- 
ecute each  and  every  requirement  thereof  in  good  faith  for  the 
term  they  might  be  associated  with  said  Scutt  in  the  business 
of  manufacturing  said  barbed  wire.  There  were  no  written 
articles  of  copartnership  entered  into  by  the  partners,  but  the 
agreement  between  them  was  they  should  each  contribute 
equal  amounts  to  the  capital  of  the  firm  and  should  share  in 
the  profits  equally.  The  license  by  its  original  terms  was  in 
force  pntil  the  31st  day  of  December,  1885;  but  by  a  modi- 
fication made  January  20,  1881,  by  agreement  between  the 
Washburn  *fe  Moen  Company  and  the  firm,  and  approved  by 
I.  L.  Elwood,  it  was  extended  to  be  in  full  force  and  eflFect  for 
the  period  of  seventeen  years  from  the  27th  day  of  February, 
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lSS7,or  until  the  27tli  day  of  February,  lS9:lr,  and  the  tonnage 
of  the  firm  was  increased  to  5,000  tons  per  j'car. 

IL  B.  Scutt  &  Company  continued  to  manafacture  fciic^c- 
wire,  doing  a  large  and  profitable  business,  until  the  19th  day 
of  September,  1881,  when  James  R.  Ashley  sold  out  his  in- 
terest in  the  firm  to  Scutt  &  Robortson  for  $53,333.33.  The 
tangible  assets  of  the  firm  at  that  time,  after  deducting  all 
debts  owing  by  them,  were  over  $165,000.  By  the  written 
agreement  made  by  the  parties  at  the  date  of  the  withdrawal 
of  said  Ashley  from  the  firm,  he  conveyed  to  Scutt  &  Robert- 
son, among  other  things,  all  his  right,  title  and  interest  in  and 
to  the  conti-acts,  licenses  and  patents  of  the  firm.  The  busi-. 
nesswas  continued  by  Scutt  &  Robertson,  under  the  same  firm 
name,  until  the  30th  of  June  or  1st  day  of  July,  1882.  In 
the  latter  part  of  March  or  early  part  of  April  of  that  year 
Scutt  served  upon  Robertson  a  written  notice  that  on  the  30th 
day  of  June,  1882,  he  would  withdraw  from  the  firm  of  H.  B. 
Scutt  &  Company,  and  that  from  the  time  of  such  withdrawal 
the  nse  of  his  name  in  the  business,  except  so  far  as  might  be 
necessary  to  close  up  the  business  of  the  firm,  would  not  be 
allowed.  For  some  time  prior  to  the  22d  day  of  April,  1SS2, 
Scutt  liad  been  endeavoring  to  sell  the  tonnage  license  from 
the  Washburn  &  Moen  Company,  and  the  property  and  busi- 
ness of  the  firm  of  II.  B.  Scutt  &  Company.  At  the  date  last 
stated  he  executed  two  written  agreements,  by  one  of  which 
he  agreed,  in  consideration  of  $45,000,  to  assign  and  transfer 
to  H.  B.  Scutt  &  Company,  Limited,  in  Pittsburg,  in  due  form, 
on  or  before  the  1st  day  of  July,  1882,  all  rights  and  licenses 
held  by  him,  either  in  his  own  right  or  in  trust  for  others,  for 
tlie  manufacture  and  sale  of  barbed  wire  and  the  use  of 
machines  for  the  manufacture  thereof,  to  include  all  rights 
enjoyed  by  him  or  IL  B.  Scutt  &  Company,  of  Joliet,  in 
connection  with  said  business,  and  especially  all  licenses 
granted  by  the  Washburn  &  Moen  Manufacturing  Com])any 
and  L  L.  Elwood,  authorizing  the  manufacture  and  sale  of 
4,0(X)  tons  of  barbed  wire  per  annum.  By  the  other  of  said 
agreements,  execited  by  IL  B.  Scutt  &  Company,  the  ma- 
chine shop,  machines,  tools,  good  will  and  business  of  the  firm 
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of  H.  B.  Scutt  &  Company  were  sold  to  H.  B.  Scutt  &  Com- 
pany, Limited,  of  Pittsburg,  for  $20,000,  the  delivery  of  the 
property  to  take  place  July  1,  1882.  In  accordance  with  the 
provisions  of  this  latter  contract  the  property  included  therein 
was  delivered  to  H.B.  Scutt  &  Company,  Limited,  on  the  said 
let  day  of  July.  On  the  same  day  Scutt  wrote  to  the  Wash- 
burn &  Moen  MauufactmMng  Company  and  L  L.  Elwood  as 
follows: 

"I  have  this  day  assigned  to  Messrs.  II.  B.  Scutt  &  Com- 
pany, Limited,  the  privilege  of  manufacturing  and  selling  four 
thousand  tons  of  barbed  wire  per  annum  out  of  live  thousand 
tons  which  I  am  authorized  to  make  by  virtue  of  the  licence 
granted  by  you.  I  therefore  authorize  you  to  cancel  my 
license  to  that  extent,  and  to  grant  a  new  license  to  the  above 
company  for  four  thousand  tons,  or  to  cancel  all  the  outstand- 
ing licenses,  substituting  therefor  a  new  one  to  them  for  four 
thousand  tons,  and  to  me  for  one  thousand  tons  per  annum." 

On  the  3d  day  of  August,  1883,  Daniel  Eobcrtson  exhibited 
in  the  Will  Circuit  Court  the  bill  of  complaint  now  under  con- 
sideration, against  Hiram  B.  Scutt,  for  the  settlement  of  the 
partnership  accounts  of  the  late  iirm  of  H.  R  Scutt  &  Com- 
pany. The  bill,  among  other  things,  alleged  that  the  co-part- 
nership obtained^  owned  and  possessed  a  license  from  the 
Washburn  &  Moen  Manufacturing  Company  and  Isaac  L. 
Elwood  to  manufacture  barbed  wire,  under  which  the  firm 
operated  and  paid  royalty,  and  charged  that  Scutt,  without 
the  knowledge  or  consent  of  the  complainant,  sold,  assigned 
and  conveyed  the  said  license  and  the  tonnage  and  other  rights 
acquired  by  said  firm  thereunder  to  H.  B.  Scutt  &  Company, 
Limited,  or  to  some  other  corporation,  firm  or  person  un- 
known, for  the  sum  of  $45,000;  that  Scutt  had  paid  no  part 
thereof  to  complainant,  or  accounted  to  him  or  to  the  firm 
therefor;  but,  on  tlie  contrary,  liad  concealed  said  sale  from 
complainant  for  a  long  time  after  it  was  made,  and  denied  to 
him  that  he  had  sold  the  same;  and  that  Scutt  now  pretends 
that  said  license  and  tonnage  was  his  own  property,  but  that 
said  license  and  tonnage  was  in  truth  and  in  fact  the  property 
of  the  firm  of  11.  B.  Scutt  &  Company,  composed  of  com- 
plainant and  said  H.  B.  Scutt. 
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The  substantial  and  controlling  issue  made  by  the  bill  was 
whether  or  not  the  license  of  December  18,  1S78,  was  the 
property  and  an  asset  of  the  late  firm  of  11.  B.  Scutt  &  Com- 
pany. A  hearing  was  had  before  the  court  upon  the  plead- 
ings and  the  proofs,  and  an  order  and  decree  entered  on  No- 
vember 14,  1885,  which  contained  the  special  findings  of  fact, 
to  wit :  • 

"  Fii-st.  That  on  or  about  January  1,  1879,  Hiram  B.  Scntt, 
James  R.  Ashley  and  Daniel  Robertson  entered  into  a  co-part- 
nership as  equal  co-partners,  share  and  share  alike,  under  the 
firm  name  and  style  of  '  H.  B.  Scutt  &  Company.' 

^*  Second.  That  the  agreement  and  license  of  date  December 
18j  1878,  from  the  Washburn  &  Moen  Manufacturing  Com- 
pany, and  approved  by  I.  L.  Elwood,  named  in  said  bill  of 
complaint  and  as  amended  subsequent  to  its  date  and  prior  to 
the  withdrawal  of  James  R.  Ashlev  from  the  said  firm  of  'H. 
B.  Scntt  &  Company,'  was  equitably  an  asset  and  the  prop- 
erty of  the  said  co-partnership  of  '  H.  B.  Scutt  &  Company,' 
composed  of  Hiram  B.  Scntt,  James  R.  Ashley  and  Daniel 
Robertson,  and  so  continued  until  the  withdrawal  of  the  said 
James  R.  Ashley  from  the  said  firm  of  '  H.  B.  Scutt  &  Com- 
pany.' 

"  Third.  That  on  or  about  the  13th  day  of  September,  A. 
D.  1881,  the  said  James  R.  Ashley  retired  from  the  said 
co-partnership  of  '  H!.  B.  Scutt  &  Company,'  and  on  said  day 
last  named  the  said  James  R.  Ashley  sold,  assigned,  trans- 
ferred and  delivered  to  said  Hiram  B.  Scutt  and  Daniel 
Robertson,  in  equal  shares,  all  his  right,  title  and  interest  in 
and  to  the  assets  and  property  of  the  said  cc- )artnership  of 
*H.  B.  Scutt  &  Company,' including  the  said  license  above 
named,  as  part  and  parcel  of  the  co-partnership  property  of 
'  H.  B.  Scutt  &  Company.' 

"Fourth.  That  at  once,  upon  the  withdrawal  of  said  James 
R  Ashley  from  the  said  firm  of  '  H.  B.  Scutt  &  Company,' 
Hiram  Scntt  and  Daniel  Robertson  continned  a  partnership 
under  the  name,  style  and  firm  of  'H.  B.  Scutt  &  Company,' 
continuing  the  business  of  the  old  co-partnership  of  '  H.  B. 
Scutt  &  Company '  under  the  same  name  and  style,  and  that 
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in  the  new  firm  of*  II.  R  Scutt  &  Companj'  said  Hiram  B. 
Scutt  and  Daniel  Robertson  became  and  were  equal  co-nart- 
ners,  share  and  share  alike,  and  that  the  new  firm  of  'H.  B. 
Scutt  &  Company"  continued  as  thus  formed  until  dissolved 
by  mutual  consent  on  or  about  the  Ist  day  of  July,  A.  D. 
1882. 

"  Fifth.  That  the  said  Hiram  B.  Scutt  an  1  Daniel  Rober^ 
son  brought  into  the  new  co-partncrirhip  of 'H.  B.  Scutt  & 
Company,'  as  capital  in  equal  shares,  share  and  share  alike, 
the  assets  and  property  which  were  of  the  old  firm  of  *H. 
B.  Scutt  &  Company'  then  remaining,  and  that  the  said 
license  above  named  from  Washburn  &  Moen  Manufacturing 
Company,  approved  by  I.  L.  El  wood,  of  date  December  18, 
18".  8,  as  amended,  became  and  was  tlie  property  of  the  new 
firm  of  *  H.  B.  Scutt  &  Company,'  composed  of  Hiram  B. 
Scutt  and  Daniel  Robertson,  and  that  the  said  Hiram  B.  Scutt 
and  Daniel  Robertson,  as  such  co-partners,  became  and  were 
equally  interested,  share  and  share  alike,  in  the  same  as  sole 
owners  thereof,  and  of  all  moneys,  debts,  evidences  of  dcibt, 
assets  and  property  arising  or  to  arise  on  account  thereof." 

The  cause  was  then  referred  to  the  master  in  chancery  to 
state  an  account  with  his  findings  with  reference  thereto,  said 
account  to  be  stated  in  accordance  with  findings  of  the  court- 

The  cause  was  again  heard  by  the  court  at  the  September 
term,  1886,  upon  exceptions  filed  by  Scutt,  the  defendant,  to 
the  report  made  by  the  master  of  his  findings  and  stiitement 
of  account.  '  This  report  of  the  master  was  quite  voluminous 
and  contained  twelve  especial  findings,  the  eighth  and  twelfth 
of  which  were  as  follows : 

'*I  charge  H.  B.  Scutt  with  $600,  the  amount  of  a  book 
r.ecount  of  H.  B.  Scutt  &  Company  against  Daniel  C.  Stover, 
wliich  I  find  was  settled  by  deed  of  patent  from  Stover  to 
John  F.  Scutt,  made  at  the  special  request  of  H.  B.  Scutt,  and 
with  interest  on  said  amount  from  March  8,  1883,  the  date 
of  settlement,  to  September  30,  1886,  at  the  rate  of  six  per 
cen.,  making  a  total  of  $727.70. 

"Twelfth.  I  find  that  H.  B.  Scutt,  at  the  dissolution  of  the 
imrtnership  of  H.  B.    Scutt   &   Company  on  July  1,  1882, 
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returned  and  appropriated  to  his  own  use  1,000  tons  of  ton- 
nage covered  by  the  license  of  Washbnru  &  Moen  and  I.  L. 
Elwood  to  H.  B.  Scntt,  and  that  said  tonnage  was  of  the 
value  of  $11,250,  being  the  same  value  per  ton  as  the  4,000 
tons  of  tonnage  sold  to  H.  B.  Scutt  &  Company,  Limited,  by 
BL  B.  Scutt.  I  therefore  charge  H.  B.  Scutt  with  $11,250, 
with  interest  thereon  from  July  1,  1881,  to  September  3'>, 
1886,  at  the  rate  of  six  per  cent,  per  annum,  amounting,  prin- 
cipal and  interest,  to  the  sum  of  $14,109.35." 

The  court  sustained  the  exceptions  of  the  defendant  to  the 
eighth  and  twelfth  findings  of  the  master,  and  overruled  all 
other  of  his  exceptions  to  the  report;  and  the  report  was 
referred  back  to  the  master  to  re-state  the  account  in  con- 
formity with  the  order  of  the  court  then  made. 

The  cause  was  again  heard  by  the  court  on  the  25th  day  of 
February,  1887,  on  exceptions  tiled  by  each  of  the  parties  to 
the  suit  to  the  second  report  and  the  statement  of  account 
made  by  the  master,  and  all  of  said  respective  exceptions 
were  overruled  by  the  court,  and  said  second  report  of  the 
master  approved,  and  a  final  decree  was  thereupon  entered, 
based  upon  said  second  report,  in  favor  of  Daniel  Robertson 
and  against  Hiram  B.  Scutt,  for  the  sum  of  $30,063.88  and 
costs,  and  execution  awarded  therefor. 

From  this  final  decree  Hiram  B.  Scutt  has  taken  this  appeal 
and  has  assigned  errors  upon  the  record;  and  Daniel  Eobert- 
sou,  appellee,  has  assigned  cross-errors. 

The  material  question  to  be  determined  upon  the  assign- 
ments of  error  made  by  appellant  is  whether  or  not  the  Cir- 
cuit Court  erred  in  tindino:  that  the  license  issued  by  the 
Washbura  &  Moen  Manufacturing  Company,  with  the  consent 
of  Isaac  li.  Elwood,  to  H.  B.  Scutt,  of  date  December  18, 1878, 
with  the  amendments  thereto,  was  the  partnership  property 
and  in  equity  an  asset  of  the  late  firm  of  11.  B  Scutt  &  Com- 
pany; the  cross-errors  question  the  ruling  of  the  court  sus- 
taining exceptions  to  the  eighth  and  twelfth  findings  contained 
in  the  first  report  of  the  master. 

The  evidence  found  in  the  record  is  so  very  voluminous 
and  conflicting  that  it  can  not  well  be  compared  and  discussed 
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within  reasonable  limits,  and  we  shall  therefore  not  hero 
undertake  so  to  do  to  any  considerable  extent.  In  our  opin- 
ion, the  proofs  sustain  the  finding  of.  the  court  that  the  license 
was  equitably  an  asset,  and  the  property  of  the  co-partner- 
ship of  EL  B.  Scutt  &  Company;  without  stopping  to  consider 
the  antecedent  status  and  ownership  of  letters  patent  No.  180,- 
656,  it  is  clear  from  the  evidence,  that  on  September  29, 1876, 
appellant,  by  his  deed  of  that  date,  conveyed  said  letters  pat- 
ent to  the  old  firm  of  H.  B.  Scutt  &  Company,  and  that  they, 
by  their  deed  of  September  30,  1876,  conveyed  said  letters 
patent  to  the  Joliet  Wire  Fence  Company,  and  that  such  con- 
veyances were  absolute  in  their  terms  and  were  duly  recorded 
in  the  patent  ofiice  in  October  of  that  year.  It  is  also  cleai* 
from  the  evidence,  that  when  appellee,  on  the  first  day  of 
October,  1887,  purchased,  for  the  consideration  of  $10,000 
in  cash,  eighty  shares  of  capital  stock  in  the  Joliet  Wire 
Fence  Company,  from  C.  N.  Ashley,  then  a  member  of  the 
old  fii*m  of  H.  B.  Scutt  &  Company,  and  obtained  a  stock  cer- 
tificate therefor,  signed  by  appellant  as  president  of  the  cor- 
l)oration,  the  title  to  these  letters  patent  stood  vested  of  record 
in  the  wire  fence  company";  that  said  letters  patent  had  there- 
tofore been  put  into  the  capital  stock  of  the  company  at 
$35,000,  and  that  appellant  was  not  claiming  or  asserting  any 
right,  title  or  interest,  either  legal  or  equitable,  in  or  to  said 
letters  patent,  other  than  that  which  he  hold  as  a  stockholder 
in  the  corporation.  Appellee,  therefore,  had  full  right  to  rely 
upon  their  being  the  absolute  property  of  the  corporation. 

The  decided  weight  of  the  evidence  is  that  at  and  prior  to 
the  negotiations  had  by  appellant  with  Mr.  Washburn  at 
Worcester  early  in  the  fall  of  1878,  and  up  to  the  time  of  the 
final  settlement  with  the  Washburn  &  Moen  Company  at  Chi- 
cago and  the  procurement  of  the  license,  it  was  the  understand- 
ing and  agreement  bet*veen  appellant  and  those  of  the  stock- 
holders of  the  wire  fence  company  who  desired  to  continue 
the  manufacture  of  the  barbed  wire  fencing,  that  the  mission 
of  appellant  in  his  negotiations  with  the  Wasliburn  &  Moen 
Company  included  not  only  procuring  indemnity  against  dam- 
ages for  wire  already  made  and  sold,  but  also  the  making  of 
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some  arrangement  whereby  the  fence  wire  business  could  be 
continued.  The  testimony  of  Robertson,  James  E.  Ashley, 
Cyrus  N.  Ashley  and  W.  S.  Brooks  is  all  expressly  to  that  ef- 
fect, and  is  sufficient  to  overcome  the  testimony  of  appellant 
to  the  contrary.  We  also  think  it  evident  from  the  testimony 
of  Brooks,  and  the  other  evidence  in  the  case,  that  it  was 
known  and  understood  by  all  the  stockholders  that  the  busi- 
ness was  to  be  continued  after  a  settlement  with  the  Washburn 
&  Moen  Company,  by  a  portion  of  the  members  of  the  wire 
fence  compan3%  either  as  a  corporation  or  otherwise,  and 
that  they  all  acquiesced  in  such  arran^i^ement  and  in  such  con-* 
tinuance  of  the  business;  and  that  on  the  return  of  appellant 
from  Worcester  he  reported  to  tliem  a  release  of  damages 
could  be  procured  and  a  license  for  future  operations  obtained, 
but  only  upon  condition  the  corporation  was  dissolved  and  all 
the  patents  held  by  it,  including  letters  patent  No.  180,656, 
were  assigned  to  the  Washburn  &  Moen  Company,  and  a  firm 
organized  instead  of  a  corporation,  to  which  the  license 
sliould  be  granted.  It  was  plainly,  in  f nrtherahce  of  the  de- 
sires of  those  of  the  stockholders  who  did  not  wish  to  con- 
tinue in  the  barbed  wire  business,  and  in  furtherance  of  their 
interests  as  they  understood  them,  that  the  proposed  arrange- 
ment should  be  carried  out  in  its  entirety.  These  outside 
stockholders  were  all  engaged  in  other  business  and  had  dis- 
covered they  could  not  continue  business  pleasantly  with 
Robertson  and  the  members  of  the  old  firm  of  H.  B.  Scutt  & 
Company.  They  were  anxious  to  get  out  of  the  fence-wire 
business  and  be  relieved  of  all  liability  for  damages,  and  it 
was  of  interest  to  them  that  some  person  or  persons,  or  cor 
poration,  should  continue  the  manufacture  of  wire,  to  whom 
they  could  dispose  of  their  machinery,  tools,  stock,  contracts 
and  other  property  connected  with  the  manufacture  of  fence- 
wire. 

We  think  it  very  plain  from  the  direct  evidence,  from  the 
suiTOunding  circumstances,  from  the  conduct  of  the  wire  fence 
company  and  each  and  every  of  its  stockholders,  and  from  the 
inherent  probabilities  of  the  case,  that  it  was  fully  understood 
and  agreed  by  all  the  stockholders,  not  only  that  the  patents 


94  Appellate  Courts  op  Illinois, 

Vol.  16.]  Scutt  v.  Robertson. 

should  be  assigned  to  the  Washburn  &  Moen  Company,  but 
all  the  rights,  titles,  interests  and  benetits  that  should  accrue 
from  tlie  proposed  license,  to  be  issued  by  the  Washburn  & 
Moen  Company,  should  vest  in  and  be  the  property  of  the 
firm  that  should  be  formed  to  continue  the  manufacturing  of 
barbed  wire. 

It  is  objected  that  by  the  crrangemcnt  and  agreement  as 
testified  to  by  Robertson  and  J.  K.  and  C.  N.  Ashley,  said  C. 
N.  Ashley  was  to  have  been  a  member  of  the  new  firm;  that 
if  the  fence  comi>auv  was  the  abiohite  owner  of  the  letters 
patent  and  conveyed  the  same  to  Scutt  in  trust,  it  was  only  in 
trust  to  secure  indenmity  for  all  damages  for  the  past  up  to 
January  1,  1S79,  and  that^ven  in  trust  for  any  licenses  it  was 
in  trust  for  four — Scutt,  Kobertson  and  the  two  Ashleys — and 
that  if  Scutt  was  an  agent  to  procure  the  license  he  was  an 
agent  for  the  four  persons  mentioned,  and  not  the  agent  of 
Robertson,  James  R.  Ashley  and  himself  alone.  Brooks  tes- 
tifies, in  subst^ince,  that  Scutt  made  a  verbal  report  when  all 
the  members  of  the  corporation  were  present,  that  Washburn 
would  have  nothing  to  do  with  a  corporation,  it  must  be  a 
firm;  that  if  they  would  dissolve  the  corporation  and  make  an 
assignment  to  him  of  the  patents  in  their  hands,  he  would,  in 
consideration  of  this  and  of  their  forming  a  company  and  tak- 
ing out  a  license,  give  them  immunity  for  the  past;  and  that 
liis  report  was  adopted  and  they  agreed  to  make  a  settlement. 
While  it  is  evident  from  the  testimony  that  it  was  fully  un- 
derstood by  all  the  stockholders  that  it  was  a  part  of  the  pro- 
posed settlement  that  a  license  should  be  issued  to  such  firm 
as  should  be  formed  by  members  of  the  fence  company,  yet  it 
does  not  appear  that  the  corporation  was  ever  advised  what 
particular  stockholders  would  enter  the  proposed  firm,  or  that 
the  individual  stockholders,  excluding  appellant,  appellee  and 
the  two  Ashleys,  had  such  information.  So,  whatever  trust 
there  was  in  that  behalf,  was  for  the  benefit  of  such  of 
the  stockholders  aa  should  actually  become  members  of  the 
proposed  new  firm  of  EL.  B.  Scutt  &  Com{)any.  If  Scutt  was 
in  fact  the  agent  of  the  firm  in  obtaining  the  license  in  his 
own  name  for  the  benefit  of  himself  and  his  co-partners  in 
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the  contemplated  firm  of  H.  B.  Scutt  &  Company,  and  one  of 
the  four  was  afterward,  by  the  act  and  procurement  of  Scutt 
himself,  excluded  and  prevented  from  becoming  a  member 
of  the  firm,  and  the  person  so  excluded  acquiesceil  in  such 
exclusion  and  waived  all  his  claims  in  that  behalf,  and  is 
making  no  complaint  in  regard  thereto,  and  the  others  also 
acquiesced  in  such  exchision.  and  the  firm  was  actually  organ- 
ized with  three  members  instead  of  four,  then  Scutt  should 
be  held  to  be  estopped  in  equity  from  now  claiming  he  was 
not  the  agent,  in  procuring  such  license,  of  the  persons  who 
became  co- partners  when  the  firm  was  actually  formed. 

In  our  opinion  the  language  used  in  the  first  and  second  sec- 
tions of  the  license  negotiated  by  Scutt  and  datjd  December 
IS,  1878,  and  the  fact  that  on  his  return  to  Joliet  from  Chicago 
with  the  license  he  met  appellee  and  James  R.  Ashley,  by 
appointment,  and  displayed  to  them  such  license,  are  strongly 
corroborative  of  the  claim  that  in  procuring  such  license  he 
was  not  acting  for  himself  alone,  but  as  tlie  agent  of  thosie 
who  were  about  to  form  the  new  firm,  and  purchase  the  prop- 
erty of  the  Joliet  Wire  Fence  Company.  Strongly  corrobo- 
rative of  the  same  theory,  and  at  variance  with  the  defense 
now  made  by  him,  are  the  statements  contained  in  his  letter 
of  December  9,  1878,  to  C.  Boiltcher,  of  Boulder,  Colorado, 
in  which  he  saj^s,  in  his  own  handwriting: 

"Now  our  affairs  wear  a  different  aspect.  A  combination 
has  been  formed  composed  of  the  leading  wire  manufacturers, 
and  including  the  Washburn  &  Moen  Manufacturing  Com- 
pany and  I.  L.  Elwood  &  Company,  making  the  Glidden 
wire,' and  ourselves,  or  rather  H.  B.  Scutt  &  Company,  who 
will  succeed  this  company  on  January  1st  next.  This  combi- 
nation controls  all  the  valid  patents  on  barb  wire,  and  goes 
into  effect  January  Ist  The  price  of  wire  will  be  advanced 
to  10  c.  in  car  lots,  or  one  half  c.  more  than  you  paid.  II.  B. 
Scutt  &  Company  assume  the  liabilities  and  assets  of  J.  W. 
F.  Co." 

In  the  written  agreement  signed  by  appellant,  appellee  and 
J.  R.  Ashley,  dated  September  19,  ISSl,  executed  on  the 
occasion  of  the  withdrawal  of  the  latter  from  the  firm,  it  is 
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stated  that  Ashley  conveys  to  Scntt  and  Robertson  all  his  ri^ht, 
title  and  interest  in  and  to  the  licenses  of  the  firm;  and  it  is 
the  uncontradicted  testimony  that  the  firm  lield  no  license 
other  than  that  dated  December  18,  1878,  executed  by  the 
Washburn  &Moen  Maimfacturinc^  Company  and  approved  by 
Isaac  L.  EKvood,  and  the  amendments  thereto.  Tins  circum- 
stance shows  that  this  license  was  at  that  time  regarded  by  the 
copartners  as  the  property  of  the  firm,  althouffh,  from  the 
evidence,  it  is  probable  it  was  not  tlien  considered,  at  least  by 
said  Ashley  and  appellee,  to  be  of  any  considerable  ]K;cuniary 
or  salable  value.  It  is  also  a  circumstance  worthy  of 
notice  that  as  late  as  the  22d  of  April,  1882,  appellant,  in  the 
secret  written  agreement  he  made  .with  H.  B.  Scutt  &  Com- 
I  any,  Limited,  for  the  sale  of  4,000  tons  of  the  tonnage 
covered  by  the  license,  expressly  mentions  and  includes 
rights  and  licenses  held  by  him  in  trust  for  others  and  all 
rights  enjoined  by  H.  B.  Scutt  &  Company  of  Joliet. 

We  deem  it  unnecessary  to  refer  to  numerous  other  facts 
and  circumstances  in  proof.  There  are  some  matters  of  con- 
siderable probative  force  that  tend  to  prove  the  theory  of 
the  case  contended  for  by  appellant.  Notable  among  these  is 
the  difference  between  the  "consent"  which  was  signed  by 
appellee  and  James  R.  Ashley,  the.  substance  of  which  we  have 
given  in  the  statement  of  the  case,  and  the  agreement  pro- 
vided for  by  the  terms  of  the  contract  made  by  appellant  with 
the  Washburn  &  Moen  Manufacturing  Company,  and  by  which 
appellant  was  bound,  and  the  fact  that  Ashley  refused  to  sign 
an  agreement  which  would  have  bound  them  for  and  during 
the  period  of  the  existence  of  the  license.  Notable,  also,  is 
the  absence  from  the  inventory  that  was  made  of  the  assets 
of  the  firm  at  the  time  of  the  sale  of  the  interest  of  Ashley  to 
Scutt  and  Robertson,  of  all  mention  of  or  valuation  u)K)n  the 
license.  In  our  opinion,  however,  especially  in  view  of  the 
circumstances  of  explanation  found  in  the  record  and  of  the 
weight  of  the  evidence  considered  as  a  whole,  these  facts  are 
not  of  controlling  influence.  Our  conclusion  is,  that  tlie 
alleged  errors  insisted  upon  by  appellant  are  not  well  assigned. 

If  the  tonnage  of  4,000  tons  per  annum  which  was  sold 
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and  transferred  by  appellant  to  H.  B.  Seutt  &  Co.,  Limited, 
was  equitably  an  asset  and  the  property  of  the  firm  of  H. 
B.  Scntt  &  Company,  composed  of  appellant  and  appellee, 
then  the  remaining  1,000  tons  of  yearly  tonnage,  they  both 
being  parcels  of  the  5,000  tons  of  annual  tonnage  included 
in  the  license  as  amended,  was  also  equitably  an  asset  and 
the  property  of  the  co-partnership  of  H.  B.  Scutt  &  Com- 
pany, composed  of  appellant  and  appellee.  The  evidence,  as 
we  understand  it,  shows  that  this  1,000  tons  of  tonnage  was 
at  or  about  the  time  of  the  sale  and  delivery  to  H.  B.  Scutt 
&  Company,  Limited,  and  of  the  dissolution  of  the  firm  of 
H.  B.  Scntt  &  Company,  of  Joliet,  appropriated  and  con- 
verted by  appellant  to  his  own  use.  It  was  included  in  the 
license  for  5,000  tons,  which  was,  on  the  first  day  of  July, 
1882,  surrendered  to  the  Washburn  &  Moen  Company  for 
cancellation,  with  a  request  a  license  for  the  1,000  tons  should 
be  issued  to  him,  Scntt  This  was  done  without  the  knowl- 
edge or  consent  of  Robertson,  and  the  fact  it  was  or  had 
been  done  was  studiously  concealed  from  the  latter,  not- 
withstanding his  repeated  inquiries  for  information.  The 
license  and  its  several  amendments  were  in  fact  canceled,  but 
no  new  license  was  issued  to  Scutt  for  the  1,000  tons.  The 
liccTise  or  tonnage  to  the  amount  of  the  1,000  tons,  in  sonrj 
way  or  manner  or  by  some  arrangement  which  is  not  mala 
clear  by  the  evidence,  remained  in  the  hands  of  the  Wiish- 
burn  &  Moen  Company,  but  Scutt  got  the  benefit  of  it. 
On  his  direct  examination  Scutt  testified  that  the  1,000  tons 
of  tonnage  is  owned  by  him,  and  that  he  is  still  mannfact- 
nrins;  under  it  On  his  cross-examination  he  said,  "that  thou- 
sand tons  still  remains  in  my  name.  It  is  my  individual 
property,  and  I  am  mannfacturing  under  it  to-day,  and  am 
reporting  to  Washburn  &  Moen  Manufacturing  Company  my 
sales."  From  his  acts  and  his  claim  of  exclusive  ownership, 
it  must  be  presumed,  as  against  himself,  that  he  has  con- 
verted and  appropriated  it  to  his  own  use.  If  the  1,000 
tons  of  tonnage  was  the  property  of  the  firm,  and  Scntt 
denied    the   title   of   his   partner   therein,  and   by   his   pro- 
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curement,  in  disregard  of  tlie  riorhts  of  his  co-partner,  tlie 
license  therefor  was  surrendered  an  J  canceled,  and  the  bene- 
fits derived  from  such  surrender  and  cancellation  cappropriated 
by  him  to  his  own  individual  use,  it  would  seem  lie  should,  in 
equity,  account  for  the  value  of  such  tonnage.  The  evidence 
is  very  clear  that  this  tonnage  was  a  salable  property,  and 
could  readily  and  easily  have  been  sold  and  disposed  of  for 
the  benefit  of  the  firm.  In  Ligare  v.  Peacock,  109  111.  94,  it 
was  held  that  if  a  partner,  after  dissolution  of  a  partnership, 
retains  the  possession  of  pai-tnership  property  and  appropriates 
it  to  his  own  use,  he  must  account  for  it  at  its  fair  cash  value. 
In  Laswell  v.  Kobbins,  39  III.  202,  it  was  held  that  where  a 
partner  has  been  intrusted  with  partnership  property  and  has 
it  under  his  control  he  must  be  charged  with  its  value,  and  to 
discharge  himself  he  must  account  for  its  disposition  and  what 
he  has  done  with  the  proceeds;  and  that  in  such  case  the  one 
partner  only  has  to  show  that  the  other  received  the  property 
.and  its  value,  and  the  presumption  then  arises  tliat  he  is  liable, 
and  to  discliarge  himself  he  must  show  some  legal  defense. 
The  master  in  his  first  report  charged  appellant  with  this 
1,000  tons,  and  found  that  said  tonnage  was  of  the  value 
of  $11,250,  being  the  same  value  per  ton  as  the  price  at 
which  the  4,000  tons  were  so!d  to  H.  B.  Scutt  &  Company 
Limited.  The  evidence  of  the  witnesses  Lambert,  Conncll, 
Curtis,  Bishop,  Watkins,  Collins  and  Lord,  fully  sustains  the 
finding  of  the  master  in  respect  to  the  value  of  this  tonnage. 
We  think  the  Circuit  Court  erred  in  sustaining  the  excep- 
tions of  appellant  to  the  twelfth  special  finding  contained  in 
the  first  report  of  the  master,  and  in  overruling  the  excep- 
tions taken  by  appellee  in  respect  to  the  same  matter  to  the 
second  report  of  the  mister,  an  J  wo  think  the  cross-cn^or 
assigned  by  appellee  in  that  behalf  is  well  assigned,  and  that 
the  final  decree  rendered  by  the  court  should  have  included 
the  moiety  of  appellee  in  this  §11,250,  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum  from  July  1,  18S2,  to 
the  date  of  the  decree. 

In  respect  to  the  ruling  of  the  court  sustaining  the  excep- 
tions of  appellant  to  the  eighth  special  finding  of  the  master 
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we  find  no  error.  The  testimony  of  appellee  himself  shows 
ttiat  it  was  with  his  knowledge  and  consent  that  Scntt  made 
the  arrangement  with  Stover,  by  which  the  account  of  the 
firm  against  Stover  was  settled  by  the  assignment  of  patent 
No.  164,947. 

For  the  error  of  the  Circuit  Court  in  refusing  to  allot  as  a 
co-partnership  charge  against  appellant  the  item  of  $11,250 
and  interest  thereon,  for  the  conversion  and  appropriation  to 
his  own  use  of  the  1,000  tons  of  tonnage  included  in  the 
license  as  amended,  the  decrei  of  that  court  is  reversed, 
and  the  cause  is  remanded  to  said  court  with  directions  to 
enter  a  final  decree  in  favor  of  Daniel  Robertson  and  against 
Hiram  B.  Scntt,  not  only  for  the  several  items  of  charge  in- 
cluded in  the  decree  hereby  reversed,  but  also  including  a 
further  charge  for  the  moiety  of  or  equal  one-half  interest 
of  appellee  in  said  $11,250,  with  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum  from  July  1,  1882,  to  the  date  of 
the  entry  of  the  decree.  And  it  is  further  ordered  that  the 
costs  of  this  appeal  be  taxed  to  appellant. 

Affirmed  in  part  and  reserved  in  part. 


The  Chicago,  Rock  Island  &  Pacific  Railway 

Company 

V. 

John  Touhy. 

Ra  ilroa  ds — Persona  I  Injuries — Fellow-Servants — Con  tributary  Neg  Iv 
genee. 

1.  In  an  action  brousfht  by  a  switchman  agrainfit  a  railroad  company  to 
recover  damages  for  a  personal  injury  received  in  the  cour8eof  his  employ- 
ment, it  is  held:  That  plaintiff  and  the  enprineer  were  fellow-servants;  that 
the  negli^nce  of  the  enjrineer  was  the  proximate  cause  of  the  injury;  that 
the  acts  of  the  foreman,  if  negligent,  did  not  render  the  defendant  liable; 
and  that  the  weight  of  the  evidence  shows  that  the  plaintiff  was  guilty  of 
contributory  negligence. 

2.  The  fact  that  one  of  several  servants,  in  the  habit  of  working  together 
and  in  the  same  line  of  employment  for  a  common  master,  has  power  to 
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control  and  direct  the  actions  of  thi  others  with  respect  to  such  employ- 
mentt  will  not  render  the  mister  liable  for  his  negligfence  resulfinjf  in  an 
injury  to  one  of  the  others,  unless  the  neglijfence  complained  of  arises  out  of 
and  is  the  direct  result  of  the  exercise  of  such  authority. 

[Opinion  filed  February  14, 1888.] 

Appeal  from  the  Circuit  C^iirt  of  Will  County;  the  Hon.  - 
Gbobge  W.  Stipp,  Judge,  presiding. 

Messrs.  Tiioma^s  F.  "Witurow,  Jambs  C.  IlDTCHiNsand  Skapp 
&  Snapp,  for  appellant. 

Messrs.  TTalev  &  O'Donnell,  for  appellee. 

Baker,  J.  This  is  an  action  on  the  case,  wherein  John 
Toiihy,  appellee,  recovered  judgment  in  the  Will  Circuit 
Court  against  the  Chicago,  Rock  Island  and  Pacific  Railway 
Company,  ap2)ellant,  for  $1,500  damxges  for  personal  inju- 
ries. 

In  1885  the  appellant  company  was  possessed  of  certain 
switch  yards  at  Grand  Trunk  Junction  in  Cook  County,  and 
the  switch  work  of  the  company  at  said  yard  was  done  by  a 
switch  crew  or  gang,  composed  of  said  Touhy  and  Griggs, 
Popliam,  Dickcrman  and  Huntsman;  of  these  Dickerman  was 
engineer,  Huntsman  was  fireman  andPopham  and  Touhy  were 
switchmen  or  helpers.  It  is  a  matter  of  contention  what  is 
the  proper  title  by  which  to  designate  Griggs;  appellant  in- 
sists he  was  head  switchman,  or  foreman  of  the  switch  crew, 
W'hile  appellee  urges  he  was  yardmaster,  or  foreman  of  the 
yard.  It  would  seem  the  mere  title  by  which  he  is  or  was 
designated,  is  not  very  material.  The  evidence  shows  that 
William  Dale  was  station  agent  of  appellant  at  Grand  Trunk 
Crossing;  that  when  trains  had  to  be  made  up  in  the  yard  the 
trainmaster  gave  him  an  order,  and  lie  gave  the  order  to 
Griggs  to  execute,  and  the  execution  of  the  order  was  left  to 
the  latter;  and  that  when  cars  came  in  from  outside  points 
they  were  accompanied  by  way-bills,  and  these  came  to  the 
station  agent,  and  that  as  the  cars  had  to  be  transferred  to 
various  side  tracks  according  to  their  several  designations  and 
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the  particular  road  on  which,  and  direction  in  which,  thdy 
were  to  be  ti-ansported,  such  a^ent  made  ont  switching  lists 
and  banded  them  to  Griggs  and  the  latter  marked  the  cars  in 
conformity  with  sucli  lists,  and  used  his  own  judgment  in 
respect  to  what  switch  tracks  to  put  the  cars  on,  and  how 
many  to  put  on  the  respective  tracks;  and  that  Grigorg  super- 
intended and  directed  the  work  of  moving,  switching  and 
ti'ansf erring  the  ears,  and  had  charge  of  and  command  over 
the  switching  crew,  but  at  the  same  time  worked  together 
with  the  other  switchmen  of  the  gang  as  a  co-laborer  in  cnt- 
ting,  c<>upling  and  uncoupling  cars,  braking,  opening  and  clos- 
ing switches,  and  the  other  manual  labor  connected  with  the 
work. 

At  Grand  Trunk  Junction  the  railway  uf  appellant  runs 
nearly  east  and  west,  and  is  intersected  by  the  Grand  Trunk 
railroad,  which  runs  at  that  point  nearly  north  and  south. 
There  were  three  main  tracks  there  and  eight  side  tracks,  and 
the  transfer  business  between  the  two  railroads  was  quite  con- 
siderable. On  the  day  in  question  some  twenty-five  box 
freight  cars  were  standing  on  one  of  the  side  tracks,  about 
seventeen  or  eighteen  of  which  were  south  of  a  public  road 
that  crossed  said  side  track,  and  the  remainder  were  north  of 
said  road.  The  switch  engine  was  ordered  by  Griggs  to  back 
upon  this  side  track  and  get  these  cars.  The  engine  had  no 
cars  attached  to  it  when  it  went  in  on  this  switch  track  from 
the  south,  and  it  backed  north  and  picked  up  one  car  which 
stood  by  itself,  and  then  backed  to  couple  on  the  others  that 
were  south  of  the  road  crossing.  At  the  time  of  the  transaction 
Popham  was  busy  with  some  cars  on  the  main  line  of  appel- 
lant, and  appellee  was  upon  the  right  or  engineer's  side  of  the 
switch  engine  and  train,  and  Griggs  was  upon  the  left  or  fire- 
man's side.  Touhy,  the  appellee,  gave  the  signal  to  back  to 
make  the  next  coupling,  which  was  duly  obeyed,  and  immedi- 
ately thereafter  he  went  in  between  the  ciir  attached  to  the 
engine  and  the  standing  cars  to  make  the  coupling,  but  failed 
to  do  BO.  After  the  cars  struck  togetiier  they  separated  a 
short  distance,  and  the  evidence  is  conflicting  whether  Touhy 
remained  between  them,  without  showing  himself  to  the  en- 


102  Appellate  Courts  op  Illinois. 

Vol.  26.J  C,  R.  L  *  P.  Ry.  Co.  v.  Touhy. 

gincer,  or  camo  out  and  gave  a  signal  and  then  returned  to  his 
place  between  the  ears  for  the  purpose  of  changing  a  link 
preparatory  to  making  a  second  attempt  to  couple.  At  all 
events,  the  cars  came  together  again,  in  response  to  a  signal 
from  Griggs,  and  Touhy^s  left  hand  was  caught  between  the 
draw-bars,  and  so  seriously  crushed  and  injured  that  two  of 
his  fingers  had  to  be  amputated,  and  a  third  was  rendered  per- 
manently stiff  at  the  joint  where  it  was  broken.  The  matter 
at  issue  is,  whether  or  not  the  appellant  corporation  is  legally 
liable  to  respond  in  damages  to  Touhy,  for  the  personal  in- 
juries thus  received. 

Touhy  was  on  tlie  engineer's  side  and  signaled  the  engineer 
to  back  up  and  couple  on  to  the  next  car,  and  the  train  backed 
and  lie  went  in  between  the  cars  to  make  the  coupling,  but 
missed  making  it  It  is  very  plain  from  the  testimony  that  it 
was  then  his  duty  to  come  out  from  between  the  cars  on  the 
engineer's  side  and  signal  the  engineer  either  to  "  slack  ahead." 
or  to  "stand  still."  It  is  manifest  that  if  he  did  not  do  this, 
but  remained  between  the  cars,  tlien  he  was  guilty  of  such 
contributory  negligence  as  would  preclude  a  recovery.  The 
engineer  testified  positively  tliat  Touhy  neglected  to  perform 
this  very  necessary  duty;  he  swears:  "Touhy  did  not  come 
out  and  show  himself.  I  expected  him  to  come  out  on  the 
same  side.  I  watched  for  him  all  the  time.  He  did  not  give 
me  a  signal  to  slack  up.  I  did  not  see  any  such  signal.  If  he 
had  given  me  a  signal  I  would  have  seen  it,  because  1  was 
looking  right  at  him.  I  was  looking  at  the  place  Touhy  went 
in  all  the  time." 

But  Touhy  swears  that  he  stepped  out  from  between  the 
cars  and  gave  the  engineer  a  signal  to  slack  ahead  a  little.  If 
this  be  true  then  it  was  the  engineer's  boundcn  duty  to  have 
seon  and  obeyed  the  signal;  knowing  that  Touhy  had  gone 
in  to  make  the  coupling  it  was  required  of  him  to  watch 
closely  his  side  of  the  train,  to  ascertain  whether  Touhy  ciime 
out,  and  what  signals  he  made;  and  the  duty  was  also  imposed 
on  him  not  to  back  the  engine  until  he  either  received  a  signal 
from  Touhy,  or  saw  that  he  was  clear  of  the  train.  If  Touhy 
made  the  signal  to  slack  up  and  the  engineer  did  not  watch  for 
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and  8ee  it,  it  was  negligence  in  the  engineer.  And  whctlior 
Tuuhy  did  or  did  not  make  the  signal,  in  either  event  it  was 
the  duty  of  the  engineer,  he  not  having  seen  the  sign  il  if 
made,  to  refrain  from  backing  his  engine,  even  upon  a  signal 
80  to  do,  without  either  he  lirst  knew  that  Touhy  was  out 
from  between  the  cars,  or  else  ascertained  such  signal  was  from 
Touhy.  So,  in  eitlicr  state  of  the  case,  it  was  culpable  neg- 
ligence in  the  engineer  to  back  his  train  when  he  did,  and  his 
negligence  in  so  doing  caused  the  injury.  The  engineer  was 
without  question  a  fellow-servant  of  Touhy,  and  being  such 
the  latter  can  not  recover  against  the  common  master  for  an 
injury  caused  by  the  negUgence  of  his  fellow-servant 

It  does  not  help  the  matter  that  the  engineer  may  have  sup- 
posed the  signal  to  back  on  which  he  acted  came  from  Touhy, 
throusrh  the  fireman  on  the  left  side  of  the  eno:i!ie.  The  over- 
whelming  weight  of  the  evidence  i.^  that  Touhy  had  been  in 
the  frequent  habit,  after  making  a  coupling,  of  jumping  over 
the  bumpers,  between  the  cars,  and  coming  out  from  the  train 
on  the  other  side  from  that  on  which  lie  had  gone  in  to  make 
the  coupling.  Tiie  testimony  of  Dickerson,  Grigg?,  Popham 
and  Cruley  to  that  effect  is  clear  and  positive,  and  three  of 
them  are  men  who  worked  with  him  on  the  same  switching 
gang,  and  they  are  opposed  only  by  his  own  uncorroborated 
statement  to  the  contrary.  That  such  crossing  over  to  the 
other  side  of  the  train  is  contrary  to  the  rules  that  appertain 
to  railroading,  and  is  negligence,  is  the  uncontradicted  testi- 
mony; and  even  without  any  evidence  to  that  effect  reason 
and  common  sense  would  indicate  that  such  conduct  was  gross 
negligence.  It  is  shown  by  the  testimony  of  several  of  the 
witnccses  that  both  the  engineer  and  foreman  had  found  fault 
with  him  for  such  practice.  So,  to  this  extent  the  conduct  of 
the  engineer  i»  palliated  by  the  circumstance  in  question,  and 
the  fact  he  supposed  Touhy  had  crossed  over  to  the  liieman's 
side  of  the  train ;  fully  to  that  extent  the  responsibility  and 
negligence  is  shifted  to  the  shoulders  of  Touhy  himself. 

The  claim  of  negligence  made  by  appellee  is,  that  Griggs 
gave  the  signal  to  back  the  train ;  that  Griggs  was  yardmaster 
or  foreman  of  the  yard  and  the  representative  of  the  railroad 
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company,  and  it  was  negligence  in  him  to  give  the  signal  to 
back  without  first  knowing  Touhy  had  made  the  coupling 
and  was  clear  of  the  cars,  and  that  his  negligence  in  so  doing 
was  the  negligence  of  the  company  he  represented. 

Griggs  had  charge  and  control  of  the  switch  crew  at  the 
yard  and  authority  over  them,  and  they  wore  subject  to  his 
commands.  At  the  same  time  he  worked  along  with  the  rest 
of  the  switch  crow  in  the  same  line  of  employment  and  as  a 
co-laborer.  According  to  the  doctrine  announced  in  C.  &  A.  R. 
R.  Co.  V.  May,  108  111.  28S,  it  would  seem  Griggs  occupied  a 
dual  position  in  respect  to  the  switch  crew;  in  the  one  ca])acity 
he  was  the  representative  of  the  master,  and  in  the  other 
capacity  a  fellow-servant.  In  that  case  the  Supreme  Court 
said:  *'  The  mere  fact  that  one  of  a  number  of  servants  who 
are  in  the  habit  of  working  together  in  the  same  line  of  em- 
ployment, for  a  common  master,  has  power  to  control  and 
direct  the  actions  of  the  others  with  respect  to  such  employ- 
ment, will  not,  by  itself,  render  the  master  liable  for  the  negli- 
gence of  the  governing  servant  resulting  in  an  injury  to  one 
of  the  others  without  reg.\rd  to  other  circumstances.  On  tlie 
other  hand,  the  mere  fact  that  the  servant  exercising  such 
authority  sometimes,  or  generally,  labors  with  the  otliers  as  a 
common  hand,  will  not,  of  itself,  exonerate  the  master  from 
liability  for  the  former's  negligence  in  the  exercise  of  his 
authority  over  the  others.  If  the  negligence  complained  of 
consists  of  some  act  done  or  omitted  by  one  liaving  such  au- 
thoritv,  which  relates  to  his  duties  as  a  co-laborer  with  tliose 
under  his  control,  and  which  might  just  as  readily  have  haj> 
pened  with  one  of  them  having  no  such  authority,  the  com- 
mon master  will  not  be  liable.  But  when  the  negligent  act 
complained  of  arises  out  of  and  is  the  direct  result  of  the  exer- 
cise of  the  authority  conferred  upon  him  by  the  master  over 
his  co-laborers,  the  master  will  be  liable.** 

The  difficulty  of  the  rule  seems  to  be  in  its  application  to 
determine  in  each  particular  case  in  which  capacity  the  servant 
having  the  authority  is  acting.  Here  the  contention  of  appel- 
lant is  that  Griggs,  in  giving  the  signal  in  question,  was  acting 
merely  as  a  switchman  and  one  of  the  gang  of  workmen  in 
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the  same  line  of  employment,  and  that  the  act  done  by  hiiu 
related  only  to  his  duty  as  a  co-laborer  with  those  ubJer  his 
control.  The  evidence  shows,  however,  that  no  one  but  the 
foreman  of  the  switch  crew  or  switch  yard,  as  the  proper  title 
may  be,  had  right  or  authority,  under  the  rules  of  the  railroad 
company,  to  order  or  direct  the  public  road  to  be  blocked;  that 
it  necessarily  would  be  blocked  in  coupling  onto  the  cars  that 
stood  on  the  switch  track  north  of  tlie  road  crossing;  and  the 
contention  of  appellee  is  that  the  signal  given  was  an  exerciso 
of  tlie  authority  conferred  upon  Griggs  by  appellant  to  gov- 
ern and  direct  the  movem3nts  of  the  men  under  his  charge 
and  control,  and  in  law  a  command  of  the  company. 

Wliatever  may  be  the  correct  conclusion  with  reference  to 
the  capacity  in  which  Griggs  was  acting,  we  have  serious 
djubts  of  the  propriety  of  the  finding  of  the  jury  that  he  was 
guilty  of  cnl ;)able  negligence  in  giving  the  signal  to  back  the 
switch  engine  and  train,  and,  in  fact,  the  jury  erred  in  so  find- 
ing. He  knew  that  Touhy  was  to  make  the  coupling  south 
of  the  public  road,  and  hastened  to  the  public  highway  for  the 
purpose  of  being  on  hand  to  signal  the  engineer  if  the  road 
was  clear  and  couple  the  cars  north  of  the  crossing;  he  was 
on  the  fireman's  side  of  the  engine,  train  and  intervening  cars, 
and  of  course  could  not  see  Touhy,  who  was  on  the  engi- 
neer's side,  but  he  heard  the  switch  train  strike  the  standing 
cars  and  more  than  ample  time  had  elapsed  in  which  to  make 
the  coupling.  He  was  warranted  in  assuming  that  Touhy 
and  the  engineer,  both  of  whom  were  old  and  experiencod 
railroad  men,  would  discharge  their  respective  duties.  Ho 
did  not  know  the  former  had  succeeded  in  making  the  coup- 
ling, but  he  did  know  that,  if  he  had  not,  then  it  was  his  duty 
to  step  out  from  the  cars  on  the  engineer's  side  of  the  train 
and  signal  the  engineer  either  to  '^ slack  ahead"  or  "stand 
Etill;"  and  he  also  knew  it  was  the  engineer's  duty  to  keep 
close  watch  for  such  signal  and  see  it  if  given,  and  if  given  to 
obey  it,  and  then  not  to  back  up  again  without  he  either 
received  a  signal  known  to  be  from  Touhy  or  saw  that  the  lat- 
ter was  clear  of  the  cars. '  He  could  not  reasonably  have  con- 
templated that  the  engineer,  upon  receiving  his  signal  to  back 
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up  and  block  the  crossing  and  couple  on  to  the  cars  north  of 
the  highway,  would  f>rthwith  obey  such  signal  notwith- 
standing the  fact  he  knew  Touhy  had  gone  between  the  in- 
tervening cars  to  make  a  coupling,  and,  so  far  as  known,  was 
still  there,  and  would  almost  necessarily  be  either  injured  or 
killed  by  such  im:n3Jiate  response  to  the  signal.  The  signal 
from  the  standpoint  of  Griggi  was  not  either  recklessness  or 
negligence,  but  from  the  standpoint  the  engineer  occupied  it 
was  so  manifestly  uureason.ib1e  and  dangerous  to  life  and 
limb,  if  at  once  responded  to,  that  he  was  under  no  obligation 
so*  to  respond  to  it. 

The  engineer  did  not  respond  to  the  signal  for  the  reason 
it  was  a  command  of  his  superior  which  he  was  required  to 
obey,  for  the  uncontradicted  evidence  is  that  he  neither  knew 
nor  inquired  from  whom  it  proceeded.  There  is  no  plausibV. 
ground  upon  which  it  can  justly  be  regarded  as  coming  from 
Griggs  as  a  representative  of  the  master  instead  of  from  him 
as  a  fellow-servant  of  appellee,  except  the  one  circumstance 
that  Griggs  only,  and  he  in  his  capacity  of  yardmaster  or 
foreman  of  the  switch  gang,  had  authority  to  close  the  high- 
way crossing  or  order  it  closed.  Otherwise  tlian  as  thus 
indicated  the  signal  given  might  well  have  been  given  by  any 
other  switchman  of  the  switch  gang.  Griggs  Mas  on  the  tire- 
man's  side  of  the  engine  and  train,  and  knew  Touhy  was  on 
the  engineer's  side  and  out  of  his  sight,  and  was  also  aware 
Touhy  had  gone  in  to  make  the  coupling  and  that  it  was  im- 
possible for  him,  Griggs,  to  certainly  know  whether  or  not 
Touhy  had  succeeded  in  so  doing ;  and  both  Touhy  and  the 
engineer  knew  on  which  side  Griggs  was,  and  they  both  were 
fully  advised  Griggs  could  not  possibly  have  knowledge  of 
the  safety  of  Touhy,  without  the  latter,  in  disregard  of  his 
duty  and  the  rule  that  governs  railroading  in  that  regard,  had 
jumped  over  the  bumpers  and  between  the  cars  after  making 
his  coupling  and  was  on  the  fireman's  side  and  free  of  the 
train.  The  only  thing  the  signal,  fairly  considered,  indicated, 
was  that  the  public  road  was  clear  of  teams  and  t!ie  cross- 
ing could  be  blocked;  and  it  was  not  contemplated  by  any 
one  a  signal  from  the  foreman  had  any  reference  to  Touhy. 
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It  is  plain  that  the  signal  made  by  Griggs,  even  if  made  by 
virtue  of  his  authority  as  yardmaster  or  foreman,  and  known 
by  the  engineer  to  emanate  from  liim,  Mas  not  a  peremptory 
order  and  command  of  tlie  company  itself  forthwith  and  at  all 
Iiazards  to  back  up  and  close  the  public  road  crossing,  nor 
could  it,  in  the  nature  of  things  and  in  view  of  the  situation,  be 
reasonably  regarded  either  by  Griggs  himself  or  by  the  en- 
gineer as  such  peremptory  command  and  demanding  imme- 
diate obedience.  A  discretionary  power  was,  from  the  very 
necessity  of  the  case,  lodged  in  the  engineer,  and  his  duty 
both  to  his  fellow-servant  and  their  common  master,  required 
of  him,  not  immediate  and  reckless  obedience  regardless  of 
consequences,  but  a  reasonable  and  cautious  exercise  of  this 
discretionary  power. 

Assuming  that  Griggs,  the  foreman,  was  guilty  of  negli- 
gence, though  we  fail  to  iind  that  he  was,  and  that  such  negli- 
gence was  the  negligence  of  the  company,  yet  it  was  not  the 
proximate  cause  of  the  injury,  but  such  proximate  cause  was 
the  negligence  of  the  engineer  in  at  once  responding  to 
the  signal  reported  by  the  fireman  without  first  ascertaining 
whether  or  not  it  came  from  Touhy,  or  else  that  the  latter 
was  clear  of  the  cars.  Tlie  independent  voluntary  act  of  the 
engineer  intervened  and  broke  the  casual  connection  between 
the  signal  and  the  injury.  In  such  case  the  law  is  that  if  the 
negligence  of  the  fellow-servant  occasioned  the  injury,  then 
there  is  no  cause  of  action.  We  think,  from  the  evidence 
that  without  doubt  the  negligence  of  the  engineer  does  appear 
in  this  case  and  that  it  was  the  cause  of  the  injury.  As 
throwing  some  little  light  on  this  litigation,  we  refer  to  C  & 
A.  R  Co.  V.  Keefe,  47  111.  108. 

We  have  not  placed  our  decision  upon  the  gi-feund  Touhy 
himself  was  guilty  of  negligence,  upon^iis  failure  to  effect  the 
coupling,  in  not  stepping  out  from  between  the  cars  and  sig- 
naling the  engineer.  If  the  evidence  of  the  engineer  is  true, 
Touhy  was  undoubtedly  guilty  of  gross  negligence  in  that 
regard.  But  the  testimony  of  Touhy  himself  was  in  contra- 
diction of  the  engineer,  and  it  was  for  the  jury  to  detei mine 
in  respect  to  the  credibility  of  these  two  witnesses;  and  wo 
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would  hardly  bo  justified  in  overruling  their  decision  upon 
this  point.  We  may  incidentally  add,  liowever,  to  that  which 
we  have  said  in  deciding  the  case,  that  in  our  opinion  the 
weight  of  the  evidence  is  tliat  appellee  was  personally  guilty 
of  negligence  in  the  premises,  both  in  respect  to  that  matter 
and  in  respect  to  his  persistent  habit,  after  eflEecting  a  coup- 
ling, of  jumping  across  the  train,  between  the  cars,  to  the 
opposite  side  of  the  train  from  that  on  which  he  went  in  be- 
tween the  care. 

Onr  conclusion  is,  that  the  judgment  iB  erroneous  upon  the 
facts  as  shown  by  the  record,  and  that  the  appellee  has  no  legal 
right  of  action  against  appellant;  and  the  judgment  is  there- 
fore reversed. 

Judgment  reversed. 


Robert  Scott 

V. 

The  Town  of  New  Boston. 

Hightcays — Ghstruclxon — Connection  of  Fence  with  Bridge — Proceedings 
by  Town  to  Recover  Statutory  Penalty — Form  qf  Complaint  htf  ore  Justice. 

1.  In  a  prosecution  before  a  Justice  under  Sec.  71,  Chap.  121,  R.  S..  to 
recover  the  penalty  for  obstructing  a  highway,  the  form  of  the  complaint  is 
wholly  unimportant,  no  written  pleadings  being  required. 

2.  The  public  is  entitled  to  the  use  of  every  part  of  a  highway  to  the  ex- 
clusion of  all  other  uses  except  as  permitted  by  statute. 

3.  An  adjoining  land  owner  is  not  entitled  to  build  his  fence  on  the  bank 
of  a  stream  and  across  a  part  of  the  highway  to  connect  with  a  bridge. 

[Opinion  filed  February  29,  1888.] 

Appeal  from  the  Circuit  Court  of  Mercer  Countj;  the 
Hon.  JouN  J.  Glenn,  Judge,  presiding. 

Messrs.  Bassett  &  Wharton,  for  appellant. 

There   was,  then,  no   highway  where   this   obstruction  is 
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claimed  to  have  been  placed,  as  the  only  claim  of  a  highway 
is  by  nser  or  prescription.  Such  highway  is  only  as  wide  as 
the  traveled  track,  with  such  additional  width  as  will  allow 
teams  to  pass  each  other  where  the  line  of  travel  will  not  per- 
mit it,  or  in  any  event  not  more  than  thirty  feet  wide,  the 
narrowest  limit  of  the  Statutes  of  Illinois  in  force  from  1827 
to  1872.  Hart  v.  Trustees,  15  Ind.  226;  Warlow  v.  Thurs- 
ton, 6  Cowen,  189;  Central  Law  Journal,  Vol.  7,  pa^e  125  ; 
Commissioners  v.  Harrison,  108  III.  400;  Pearce  v.  Town  of 
Gilmer,  54  111.  28;  Alvord  v.  Ashley,  17  111.  363;  State  v. 
Shinkle,  40  Iowa,  131. 

But  the  part  of  the  land  where  the  fence  was  placed,  if 
within  the  width  of  the  road  or  right  of  way,  was  not  an  ob- 
struction. It  was  never  used  for  a  highway  and  could  not,  be 
used  for  that  purpose,  hence  there  was  no  obstruction.  Geb- 
hardt  v.  Keeves,  75  111.  301 ;  Old  Town  v.  Dooley,  81  III.  255 ; 
Washburn  on  Easements,  pp.  159,  196;  Degs^ert  v.  Sclienk, 
23  Wendell,  447;  McArthnr  v.  Kelley,  5  Ohio,  150;  Phifer 
V.  Cox,  21  Ohio  State,  248 ;  Howard  v.  North  Bridgewater, 
16  Pick.  190;  Bell  v.  City  of  Burlington,  27  N.  W.  Ptep.  245. 

The  authorities  are  all  to  the  effect  that  the  owner  of  the 
land  has  the  right  to  use  it  within  the  limits  of  the  highway, 
wherever  such  use  will  not  interfere  with  the  public  use. 

Mr.  John  C.  Pepper,  for  appellee. 

Baker,  J.  This  suit  was  by  the  Town  of  New  Boston 
against  Kobert  Scott,  appellant,  to  recover  the  penalties  im- 
])Osed  by  Sec.  71  of  the  act  in  regard  to  roaJs  and  bridges  in 
counties  under  township  organization,  in  force  ^January  1, 18S3, 
for  obstructing  a  public  road  and  suffering  such  obstruction  to 
remain  after  he  had  been  ordered  to  remove  tlie  same  by  the 
Commissioners  of  Highways  of  said  town.  Judgment  was 
against  appellant  in  the  Justice's  court  for  SlOO  and  costs, 
and  on  appeal  to  the  Mercer  Circuit  Court,  verdict  and  judg- 
ment were  against  him  for  $50  and  costs. 

Tlie  complaint  was  for  obstructing  a  highway  known  as  the 
New  Boston  and  Millersbnrg  road,  at  and  near  that  part  of  it 
where  it  crosses  Winters  Creek,  on  the  farm  owned  by  said 
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Scott,  by  encroaching  upon  the  same  by  building  fences 
thereon,  and  by  placing  obst ruction -j  in  tlio  creek  so  as  to 
throw  the  water  against  tlie  end  abutmenb  of  the  bridge, 
thereby  undermining  the  piling  and  abutments,  soaking  and 
washing  the  road  and  injuring  the  bridge  and  road.  No  ob- 
jection was  made  in  the  courts  below  to  the  form  of  the  sum- 
mons. The  written  notice  signed  by  the  Commissioners  of 
Highways  which  was  served  on  apjiellant  on  the  5th  day  of 
May,  lb86,  ordered  Iiim  **  to  remove  an  obstruction  in  the 
public  road  at  and  near  the  bridge  across  Winters  Creek,  con- 
sisting of  fences  on  east  and  west  end  of  bridge  in  roadway; 
also  poles  and  stakes  set  against  piling  of  bridge,  all  on  north 
side  of  bridge." 

The  criticism?  made  by  appellant  upon  the  form  of  the 
complaint  tiled  with  the  Justice  are  wholly  unimportant,  es- 
pecially in  the  view  we  have  taken  of  the  case  and  of  the  fact 
that  we  decided  in  the  case  of  the  Town  of  Canoe  Creek  v. 
McEniry,  23  111.  App,  227,  that  the  rule  applicable  to  prose- 
cutions under  the  section  of  the  statute  in  question  was  that 
no  written  pleadings  are  required,  and  tliat  the  allegations 
and  counter  allegati(»n3  of  the  parties  or  their  attorneys  are 
presumed  to  be  ore  tennSy  and  that  their  rights  depend  on 
what  is  proved  rather  than  what  is  said  or  pleaded. 

The  only  evidence  of  the  existence  of  the  public  road  under 
consideration,  is  evidence  of  user,  or  right  by  prescription.  It 
appears  that  it  was  a  traveled  road  as  early  as  1838;  that  at 
first  the  creek  was  crossed  by  a  ford  on  or  immediately  ad- 
joining the  site  where  the  present  bridge  is  located,  and  that 
the  first  bridge  built  there  was  constructed  more  than  forty 
years  ago. 

The  creek  runs  nearly  north  and  south  at  the  place  where 
it  is  crossed  by  the  bridge,  and  the  road  and  bridge  run  nearly 
cast  and  west.  In  the  early  days  of  the  road  the  land  on  both 
sides  of  it  east  of  the  bridge  was  uninclosed.  That  part  of 
appellant's  land  which  is  north  of  the  road  and  east  of  the 
bridge  was  inclosed  more  than  thirty  years  ago  by  a  fence 
running  east  to  west  to  a  point  within  eight  or  ten  rods  of  the 
bridge  and  thence  turning  to  the  northwest  and  running  to 
the   creek  at  a  point  eight  rods  north  of  the  bridge.     The 
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appellant  changed  that  portion  of  the  fence  which  was  west 
of  the  point  where  the  angle  was,  by  throwing  it  south  of  its 
old  line  and  running  it  from  the  point  indicated  directly  to 
tlio^reek,  on  a  line  with  the  old  fence  that  ran  east  from  such 
point,  thereby  making  a  continuous  and  straight  line  of  fence 
on  the  north  side  of  the  road  to  the  bank  of  the  creek,  the 
place  where  the  creek  was  reached  being  sixteen  feet  north 
of  the  bridge,  and  there  made  a  square  turn  in  the  fence  and 
ran  it  to  and  connected  it  with  the  bridge ;  and  then  placed  a 
flood-gate  under  the  bridge  and  set  stakes  and  pickets  under 
it  to  form  a  line  of  fence  across  the  stream.  The  evidence  is 
conclusive  that  lie  had  no  authority  or  permission  from  the 
Commissioners  of  Highways,  or  any  of  them,  to  do  any  of 
these  acts. 

The  bridge  is  sixteen  feet  and  is  approached  by  a  wide  filling 
or  grade  which  is  no  wider  than  the  bridge,  said  grade  being  at 
the  bridge  four  and  a  half  feet  above  the  level  of  the  natural 
ground  and  running  out  east  to  the  natural  level.  Tiling  had 
been  placed  by  the  Highway  Commissioners  north  of  the 
bridge  and  the  tilling  and  draining  into  the  creek,  and  this 
tiling  emj)ties  into  the  creek  ten  or  twelve  feet  above  the 
bridge,  and  the  njrth  and  south  fence  crosses  it  in  connecting 
with  the  bridge. 

In  approaching  the  bridge,  or  in  going  east  after  having 
crossed  it,  there  is  no  travel  on  the  triangular  strip  of  gi'ound 
inclosed  by  the  graded  approach  to  the  bridge,  the  creek,  and 
the  fence  of  appellant  on  the  north  of  the  road  as  it  was 
changed  by  him  and  extended  to  the  bank  of  the  creek  at  a 
point  some  sixteen  feet  norih  of  the  bridge.  It  seems  that 
from  the  character  of  the  grade  and  the  proximity  of  the 
creek,  this  strip  of  ground  can  not  be  used  and  traveled  over 
by  those  who  pass  and  repass  upon  the  highway  and  bridge. 

If  appellee  is  right  in  his  assumption  that  this  road,  estab- 
lished by  user  and  prescription,  except  so  far  as  it  may  be 
widened  by  actual  nser  or  by  being  fenced  out  as  a  road  by 
the  land  ownei's,  is  only  thirty  feet  wide,  then  he  would  seem 
from  the  evidence  to  be  right  in  his  contention  that  the  fence 
which  he  constructed  from  the  anijle  in  the  old  fence  and  on 
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a  line  therewith  to  the  bank  of  the  creek,  was  not  and  is  not 
an  encroachment  upon  the  public  highway. 

This,  liowever,  does  not  answer  the  point  that  from  tlie 
turn  in  the  fence  on  the  bank  of  the  creek  it  was  extended 
across  sixteen  feet,  more  or  less,  of  the  width  of  the  road 
and  connected  with  the  bridge.  No  claim  is  made  that  this 
north  and  s<nith  fence,  or  the  greater  part  of  it,  is  not  upon 
the  public  highway.  The  position  of  appellee,  in  this  regard, 
is  that  he  had  a  lawful  right  to  turn  his  fence  on  the  bank 
of  the  stream  and  run  it  to  the  bridge,  even  tliough  it  passed 
over  a  part  of  the  width  of  the  road  in  approaching  the  bridge, 
if  in  so  doing  he  encroached  upon  the  road  only  so  far  as  was 
necessary  to  reach  the  bridge,  and  passed  only  over  land  that 
M-as  not  and  could  not  be  used  by  the  public  for  travel. 

Sec.  71  of  the  rojid  law  for  counties  under  township  organi- 
zation, in  force  July  1,  1^83,  provides:  "If  any  person  shall 
injure  or  obstruct  a  public  road  by  felling  a  tree  or  trees  in, 
upon  or  across  the  same,  or  by  placing  or  leaving  any  other 
obstruction  thereon,  encroaching  upon  the  same  with  any 
fence,  or  by  plowing  or  digging  any  ditch  or  other  opening 
thereon  or  by  turning  a  current  of  water  so  as  to  saturate  or 
wash  the  same,  or  shall  leave  the  cuttings  of  any  hedge  thereon 
for  more  than  ten  days,  they  shall  forfeit  for  every  such 
offense  a  sum  not  less  than  $3  nor  niore  than  $10,  and  in  ease 
of  placing  any  obstruction  on  the  highway,  an  additional  sum 
of  not  exceeding  $3  per  day  for  every  day  he  shall  suffer  such 
obstruction  to  remain  after  he  has  been  ordered  to  remove  the 
same  by  any  of  the  Commissioners."  In  spoaking  of  this 
section  of  the  statute,  the  Supreme  Court  in  Boyd  v.  Town  of 
Farm  Eidge.  103  111.  408,  says :  "  The  object  of  the  act  was 
to  prevent  all  obstructions  of  highways,  whether  total  or 
j^artial,  and  in  specifically  pointing  out  such  as  might  be 
caused  by  the  building  of  fences ;  it  was  to  the  Legislature  a 
matter  of  total  indifference  whether  they  might  happen  to  be 
built  along  or  across  the  highway,  for  in  either  case  there 
would  be  an  obstruction."  In  the  case  of  Town  bf  Canoe 
Creek  v.  McEniry,  23  111.  App.  227,  this  court  said:  "It  is 
not  specified  in  the  enumerations  that  the  acts  must  be  done 
on  the  traveled  portion  of  the  road,  or  that  tliey  shall  be  done 
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in  giich  manner  as  to  impede  or  interfere  with  the  public 
travel  in  order  to  constitute  the  offense.  If  they  shall  he 
done  or  committed  in  or  on  the  highway,  it  shall  be  sufficient 
to  amount  to  an  obstruction  or  injury.  Within  the  limits  of 
the  highway  the  public  is  entitled  to  use  any  part  of  it  for  all 
purposes  of  a  highway,  to  the  exclusion  of  all  other  uses,  except 
as  permitted  by  the  statute.  If  one  commits  the  acts  forbid- 
den by  tlie  statute  within  its  limits,  the  rights  of  the  public 
are  infringed  upon  by  those  acts,  and  the  road  is  at  least  par- 
tially obstructed.  If  the  statute  be  construed  as  suggested  by 
appellee's  counsel,  highways  may  be  curtailed  or  narrowed  to 
any  extent  less  than  their  legal  width  by  ditches  and  fences 
of  adjoining  land  owners  without  fear  of  punishment,  so  lone 
as  such  parties  can  show  that  the  road  has  not  been  impaired 
in  its  usefulness  as  a  highway.  Such  could  not  have  been  the 
intention  of  the  Legislature.  The  Commissioners  of  Hio:h- 
ways  have  jurisdiction  within  the  limits  of  a  public  road  to  the 
exclusion  of  others,  except  as  permitted  by  law  and  for 
travel." 

Appellant  relies  upon  the  decision  of  the  Supreme  Court  in 
Town  of  Old  Town  v.  Dooley,  81  111.  255,  as  an  authority  to 
show  his  legal  right  to  build  his  fence  on  the  bank  of  the 
stream  and  across  a  part  of  the  public  road  to  the  bridge  atid 
to  connect  it  with  said  bridge.  That  decision  was  based  upon 
the  provision  of  Sec.  64  of  the  road  and  bridge  law  then  in 
force,  but  was  repealed  in  1883,  which  in  express  terms  gave 
to  the  adjoining  land  owners  the  rights  in  question,  but  with 
the  qualifications  that  no  necessary  ford  should  be  obstructed 
and  that  the  connecting  fence  should  be  constructed  by  the 
consent  and  under  the  direction  of  the  Commissioners  of 
Highways.  It  was  held  by  the  court  that  in  the  case  men- 
tioned the  consent  of  the  Commissioners  was  obtained  and 
that  there  was  a  substantial  conformity  to  the  requirement 
that  the  fence  should  be  built  under  the  direction  of  the  Com 
raissioners.  It  is  true  the  court  said  in  their  opinion,  in 
arguendo^  that  *'the  statute  goes  but  little,  if  any,  beyond 
confirminof  in  the  owner  of  the  land  and  regulating  a  right  ho 
held  before  its  enactment"     This  language  may  properly  be 
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regarded  as  an  iDtimation  that  the  statutory  right  did  to  some 
extent  go  further  than  the  antecedent  right  enjoyed  by  the 
owner  of  the  fee.  It  will  also  be  noted  that  in  the  opinion  of 
the  court  no  reference  is  made  to  the  provisions  of  Sec.  58  of 
the  road  and  bridge  law  then  in  force  and  which  is  in  sub- 
stance the  same  as  Sec.  71  of  the  present  statute.  It  would 
seem  from  the  language  used  in  this  last  nientioned  section 
that  the  mere  act  of  encroaching  upon  a  public  road  by  build- 
ing a  fence  thereon  is,  of  itself«  and  regardless  of  all  other 
circumstances,  an  obstruction  of  such  road.  This  appears  to 
be  the  view  taken  of  this  section  by  the  Supreme  Court  in 
the  later  case  of  Boyd  v.  Town  of  Farm  Kidge,  supra. 

It  may  be  true  that  the  ground  east  of  the  creek  and  north 
of  the  graded  approach  to  the  bridge  can  not  now  be  traveled 
over  by  teams  and  carriages.  It  is,  however,  used  by  the 
Highway  Commissioners  for  the  purpose  of  placing  tile  drains 
thereon  for  the  benefit  of  the  public  highways.  In  order  to 
keep  up  the  grade,  maintain  the  ditches  and  drains,  and  keep 
the  road  and  bridge  in  repair,  this  ground  may  now  be,  or 
hereafter  become,  absolutely  necessary ;  and  it  is  essential  for 
the  public  welfare  that  the  Highway  Commissioners  should 
have  and  retain  full  control  of  it. 

If  we  are  right  in  the  views  we  have  expressed,  then  it  fol- 
lows that  the  jury  could  not  have  properly  done  otlierwiso 
than  find  the  defendant  guilty.  This  conclusion  reached,  there 
i*  no  necessity  for  the  consideration  of  the  other  points  made 
in  the  case.     The  judgment  is  affii-med. 

Judgment  affirmed. 
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Chicago,  Burlington  &  Quincy  Railroad  Company 

V. 

Henry  C.  Young. 

BaiJroad8 — CoViswn — Action  by  Engineer  to  Recover  Damages  for  Per- 
sonal Injuries — Evidence — Res  Gestae — Improper  Evidence — Pleadings  — 
Instructions — Contributory  Negligence — Speed  of  Train — Question  for 
Jury — Rules  of  Defendant — Fellow-Servants* 

1.  In  aetion  by  an  engrineer  against  a  railroad  company  to  recover  dam- 
ages for  personal  injuries  received  in  jumping  from  his  engine  immediately 
before  a  collision,  it  is  held:  That  evidence  as  to  the  character  of  the  road  at 
the  place  of  the  collision,  its  grade,  the  cuts  through  which  it  was  con- 
structed, the  curves  in  the  track,  and  the  nature  of  the  ground  on  each  side 
of  the  road-bed,  .was  properly  admitted  as  part  of  tne  res  gestae:  that  evi- 
df^nce  concerning  the  lack  of  air-brakes  on  the  engine  in  charge  of  the 
plaintiff,  and  of  the  omission  of  a  semaphore  from  the  locality  of  the  acci- 
dent, for  signaling  traiuR,  was  improperly  admitted,  such  evidence  not 
being  relevant  to  the  issues  presented  by  the  pleadings;  that  there  was  no 
substantial  error  in  the  instructions;  and  that  it  is  at  least  doubtful  whether 
the  plaintiff  was,  at  the  time  of  the  accident,  in  the  exercise  of  ordinary 
and  due  care. 

2.  A  train  dispatcher  or  division  superintendent  of  a  railroad  company, 
under  whose  orders  trains  are  run,  is  not  in  the  same  line  of  employment 
as  an  engineer  who  runs  a  locomotive  under  hiR  orders. 

3.  Lacet,  J.,  in  a  concurring  opinion,  concludes  that  the  facts  as  they 
appear  in  the  record  do  not  warrant  a  recovery. 

[Opinion  filed  March  1,  1888.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
IsAAo  Q.  Wilson,  Judge,  presiding. 

Messra.  A.  J.  Hopkins,  N".  J.  Aldrich,  F.  H.  Thatcher 
and  O.  F,  Price,  for  appellant. 

Messrs.  Charles  Whbaton  and  R.  N.  Botsford,  for  ap- 
pellee. 

Bakeb,  J.  On  the  16th  day  of  November,  1883,  at  thirty 
or  forty-five  minutes  after  twelve  o'clock,  noon,  or  at  some 
time  between  those  times,  a  freight  train  running  "wild" 
from  Aurora  to  StreAtor,  on  the  Fox  Eiver  branch  of  appel- 
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Jant's  railroad^  and  on  which  appellee  was  engineer,  ran  into  a 
regular  passenger  train,  also  en  route  from  Aurora  to  Streator, 
but  which  at  the  time  of  the  collision  was  standing  still  upon 
the  track,  and  the  rear  car  of  the  passenger  train  was  tel- 
escoped by  the  engine  of  the  freight  train,  and  a  dozen  or 
more  passengers  either  killed  or  seriously  injured,  and  prop, 
erty  to  the  value  of  over  $100,000  destroyed.  Immediately 
before  the  collision,  appellee  jum|)ed  froiti  his  engine  and 
received  serious  bodily  injuries,  for  which  he  recovered 
in  this  suit,  in  the  Circuit  Court  of  Kane  County,  against  the 
appellant  corporation,  as  the  result  of  a  jury  ti'ial,  damages  to 
the  amount  of  $7,000. 

Tlie  place  of  the  collision  was  just  north  of  the  twin 
bridges  over  Otter  Creek,  and  was  between  Streator,  the 
southern  terminus  of  said  branch  road,  and  Kichards,  which 
was  over  a  flag  station  thereon,  and  distant  about  a  mile  and  a 
quarter  north  from  the  scene  of  the  disaster. 

There  is  in  the  evidence  legitimate  ground  for  argument 
that  negligence  on  the  part  of  at  least  four  different  officers 
or  employes  of  the  company  was,  to  some  extent,  involved  in 
the  unfortunate  transaction. 

There  is  testimony  tending  to  show  that  Dake,  the  conduct- 
or of  the  construction  train  which  was  stalled  on  the  track  at 
Otter  Creek,  was  guilty  of  negligence  in  taking,  in  disregard 
of  directions  given  him  by  the  roadmaster  at  Streator, 
about  double  the  usual  number  of  car  loads  of  slack  to  bo 
unloaded  near  the  twin  bridges,  thereby  rendering  it  impossi- 
ble for  him  to  comply  with  the  orders  given  him  to  be  back 
at  Streator  by  12:30  p.  m.,  and  thus  leave  the  railroad  track 
clear  before  the  schedule  time  of  the  regular  passenger  train 
from  the  north.  There  is  also  ground  for  the  claim  that  the 
conductor  of  the  passenger  train,  when  his  train  was  6top])ed 
by  the  construction  train  which  blocked  the  track,  was  guilty 
of  negligence  in  not  acting  with  the  promptness  required, 
both  by  the  rules  of  the  company  and  the  exigences  of  the 
circumstances  which  surrounded  him,  in  immediately  protect- 
ing his  train  and  warding  off  the  imminent  danger  that  threat- 
ened the  lives  and  the  safety  of  the  passengers  intrusted  to 
his  safe-keeping,  by  sending  a  flagman  with  the  danger  signals 
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to  the  rear  of  his  train.  There  is  also  evidence  tending  to 
establish  that  appellee,  who  was  engineer  of  the  freight  train 
that  was  running  "wild"  behind  the  passenger  train  and  col- 
lided with  it  shortly  after  it  came  to  a  halt,  was  running  at  a 
much  greater  rate  of  speed  than  the  rules  and  regulations  of 
the  company  permitted  it  to  run,  or  than,  even  in  the  absence 
of  any  such  rules  or  regulations,  was  consistent  with  duty  and 
common  and  ordinary  care  in  view  of  the  proximity  of  the 
{passenger  train  and  his  knowledge  of  the  character  of  the 
road  there,  the  down  grade,  the  cut,  the  reverse  curve  in  the 
railroad  track,  and  the  hills  on  both  sides  of  the  road  that 
obstructed  the  view,  and  was  thereby  guilty  of  contributory 
negligence.  There  is  also  evidence  of  culpable  negligence  on 
the  part  of  the  train  dispatcher  at  Aurora.  One  of  the  rules 
of  the  company  provfdes  that  when  construction  or  other  trains 
are  working  within  prescribed  limits,  wild  and  extra  trains 
must  be  advised  of  their  limits,  and  cautioned  to  keep  a  sharp 
lookout  for  tlie  working  trains.  Another  rule  of  the  com- 
pany prescribed  that  the  superintendent,  or  the  train  dis- 
patcher on  duty,  acting  for  and  in  the  name  of  the  superin- 
tendent, has  full  power  to  run  any  train  or  engine  by  tele- 
graph that  he  may  think  proper.  The  slack  train  was  on  the 
track  between  Streator  and  Richards  from  about  half  past  ten 
in  the  forenoon  of  the  day  in  question  under  orders  from  the 
train  dispatcher  to  "  work  between  Streator  and  Richards  until 
12:30  p.  M.  wild."  Then  orders  required  the  train  should  h3 
back  in  the  yards  at  Streator  within  the  limits  fixed,  that  is, 
by  half  past  twelve  in  the  afternoon.  The  arrival  of  all  trains 
at  Streator  is  required  to  be  registered  by  the  conductor  with 
the  telegraph  operator  there,  and  by  him  forthwith  tele- 
graphed to  the  train  dispatcher.  If  the  slack  train  had 
arrived  at  12:30,  it  would  have  been  necessary  to  have  side- 
tracked it  at  a  place  in  the  yards  distant  some  half  mile  north 
from  the  telegraph  office^  and  a  considerable  space  of  time 
would  have  intervened  between  the  time  of  its  arrival  and  the 
receipt  by  the  train  dispatcher  of  a  notification  thereof. 

In  the  case  under  inquiry,  the   train  dispatcher,  assuming 
all  orders  had  been  literally  obeyed  and  that  the  slack  train 
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had  duly  reached  Streator  Id  safety  within  the  time  limited, 
telegraphed  to  the  operator  at  Grand  Bidge,  a  station  some 
live  and  a  quarter  miles  north  of  the  place  where  the  collision 
occurred,  "don't  hold  all  south  bound  trains  for  orders,"  and 
this  telegram  was  dated  12:30  p.  m.,  and  was  delivered  to 
appellee  at  Grand  Ridge  when  he  slowed  up  at  that  station, 
in  response  to  a  sis^nal,  at  12:32  p.  m.  The  evidence  is  con- 
clusive that  neither  the  passenger  train  nor  the  freight  train 
on  which  appellee  was  engineer,  had  any  notification  that  a 
construction  train  was  working  between  Streator  and  Kich- 
ards.  It  is  contended  by  appellant  that  as  the  right  of  the 
construction  train  to  any  part  of  the  road  between  Kichards 
and  Streator  expired  at  12:30,  the  freight  train  which  was 
running  wild  would  not  be  notified  of  such  construction  train 
under  the  rule  we  have  above  referred  to,  because  such  latter 
train  would  have  no  right  to  the  road  at  any  time  when  the 
freight  train  would  be  on  the  road,  between  the  stations  to 
which  the  construction  train  was  limited.  It  is  urged  that  in 
such  case  as  this,  the  train  dispatcher  must  presume  his  orders 
fixing  limits  have  been  obeyed,  and  evidence  is  introduced 
to  show  it  would  not  have  been  good  railroading  to  have 
stopped  the  passenger  and  freight  trains  at  Grand  Ridge  and 
retained  them  there  until  the  Aurora  office  was  notified  from 
Streator  of  the  return  of  the  slack  train,  and  that  a  railroad 
can  not  be  successfully  operated  in  that  way.  This  is  proba- 
bly so,  but  no  good  reason  is  perceived  why  the  extra  freights 
could  not  and  should  not  have  been  notified  at  Grand  Ridge 
to  look  out  for  the  construction  train  between  Richards  and 
Streatoi'.  We  are  unable  to  see  how  this  would  have  inter- 
fered  with  the  operators  of  the  railroad,  and  it  would  have 
had  the  effect  to  put  the  employes  on  the  extra  train  on 
their  guard.  The  limits  within  which  the  constriiction  train 
was  working,  were  limits  both  of  time  and  space,  until  12:30 
p.  M.,  and  between  Richards  and  Streator,  and  it  would  seem 
the  reasonable  construction  of  the  rule  of  the  company  is  that 
all  wild  or  extra  trains  should  be  advised  of  such  limits  before 
leaving  the  last  telegraph  station  before  reaching  the  pre- 
scribed limits,  and  cautioned  to  keep  a  sharp  lookout,  provided 
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the  train  dispatcher  has  not  before  tlien  been  notified  the 
train  to  which  the  limits  were  given  had  registered,  or  at  least 
was  in  fact  clear  of  the  limits  given,  both  in  respect  to  time 
and  space.  It  wonld  seem  that  common  prudence  would  dic- 
tate that  an  extra  train  should  not  have  been  permitted, 
under  the  circumstances  of  this  case,  to  go  south  of  Grand 
Ridge  without  such  notification,  and  that  if  it  can  properly 
be  held  the  rule  in  question  does  not  so  require,  then  it  must 
be  regarded  either  that  the,  matter  of  giving  such  notice  was 
intrusted,  without  any  special  rule  in  that  behalf,  to  the 
division  superintendent,  or  to  the  train  dispatcher,  acting  in 
his  name,  or  that  the  company  was  guilty  of  negligence  in  not 
having  a  rule  such  as  the  exigencies  of  the  situation  demanded. 
The  case  of  the  C.,B.  &  Q.  R  R  Co.  v.  McLallen,  Stt  III.  109, 
is,  in  ite  circumstances,  somewhat  similar  to  this,  and  is  an 
authority  that  in  legal  principle  is  in  point. 

During  the  trial,  the  court,  over  the  objections  of  appellant, 
permitted  various  witnesses  to  testify  in  regard  to  the  charac- 
ter of  the  railroad  at  the  place  of  the  collision,  the  grade  of 
the  road,  the  cuts  through  which  it  was  constructed,  number 
and  description  of  the  curves  in  the  track,  and  the  nature  of 
the  ground  on  each  side  of  the  road-bed,  and  that  it  was  so 
broken  and  uneven  as  to  cut  off  the  view  for  any  considerable 
distance.  It  is  objected  that  there  is  no  change  in  the  decla- 
ration that  the  railroad  was  improperly  constructed.  In  our 
opinion  that  fact  is  wholly  immaterial.  We  think  such  evi- 
dence was  plainly  admissible  as  a  part  of  the  res  gestm.  It 
would  be  utterly  impossible,  properly,  to  understand  the  char- 
acter of  the  transactions  under  investigation,  and  judge  of  the 
conduct  of  the  several  persons  whose  actions  are  supposed  to 
have  caused  or  contributed  to  the  disaster,  without  knowledge 
of  the  matters  mentioned. 

Over  similar  objections  the  court  allowed  evidence  to  go 
to  the  jury  that  there  were  no  air-brakes  attached  to  the  drive- 
wheels  of  the  engine  of  the  freight  train;  that  had  there  been 
such  air-brakes  the  train  could  have  been  stopped  more  easily 
and  quickly,  and  that  appellant  had  since  then  placed  air- 
brakes upon  freight  engines.    No  complaint  was  made  in  the 
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declaration  that  it  was  the  duty  of  the  company  to  place  air- 
brakes upon  the  locomotive  or  that  it  was  guilty  of  culpable 
negligence  in  failing  so  to  do.  Besides  this,  appellee  was  well 
aware  when  he  undertook  the  service  of  driving  the  engine 
from  Aurora  to  Streator  that  there  were  no  air-brakes 
attached  to  it.  Tlie  conclusion  the  jury  infOuld  naturally  draw 
from  this  testimony  is  that  the  company  was  bound  to  furnish 
such  air-brakes;  that  in  not  doing  so  it  had  been  guilty  of  a 
breach  of  the  duty  it  owed  appellee,  and  that  if  these  im- 
proved appliances  had  been  furnished  the  collision  would  have 
either  been  avoided  altogether,  or  its  serious  results  in  great 
part  prevented.  So,  also,  the  court,  over  like  objections,  per- 
mitted appellee  to  show  there  was  no  semaphore  to  be  used 
to  signal  trains  in  that  locality  at  the  time  of  the  accident,  but 
that  one  had  been  placed  there  since  and  also  to  show,  imme- 
diately in  connection  therewith,  that  shortly  before  the  injury 
to  appellee  another  and  different  accident  occurred  there. 
There  was  no  charge  in  the  declaration  that  the  company  was 
negligent  in  not  liaving  a  semaphore  at  that  point  for  the 
purpose  of  signaling  approaching  trains.  The  admission  of 
this  testimony  was  calculated  to  induce  in  the  jury  a  belief 
that  the  omission  to  have  a  semaphore  at  that  point,  was  cul- 
pable negligence  in  appellant.  It  is  uncertain  whether  the 
verdict  of  the  jury  was  predicated  solely  upon  the  charges  of 
negligence  stated  in  the  declaration,  or  was  based  in  part  upon 
the  ground  the  company  was  guilty  of  culpable  negligence  in 
not  having  provided  air-brakes  for  the  engine  and  in  not  hav- 
ing erected  a  semaphore.  In  view  of  the  issue  of  contributory 
negh'gence  which  was  submitted  to  the  jury,  and  of  the  con- 
flicting character  of  the  testimony,  the  matters  of  the  air- 
brakes and  semaphore  were  of  special  importance.  It  is  not 
unreasonable  to  suppose  that  one  or  both  of  these  matters  may 
have  influenced  the  jury  to  return  the  verdict  they  did,  by  in- 
ducing them  to  believe  that  under  all  the  circumstances  of  the 
case  and  takins^  into  consideration  the  absence  of  air-brakes  and 
semaphores,  the  negligence  of  appellant  was  gross  and  that  of 
api>ellee  slight,  when  compared  together. 

This  evidence  was  of  a  character  that  threw  no  light  upon 
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any  issue  involved  in  the  pleadings  and  submitted  to  the  jnry 
for  decision,  and  it  was  calculated  to  prejudice  appellant  in  the 
minds  of  the  jury  and  distract  their  attention  from  the  real 
issues.  Our  conclusion  is,  that  it  was  a  serious  error  to  per- 
mit it  to  go  to  the  jury. 

The  court  properlj'  instructed  the  jury  in  the  third  instruc- 
tion, that  a  train  dis])atcher  or  division  superintendent  of  a 
railroad  company,  nnder  whose  orders  trains  are  run,  is  not  in 
the  same  line  of  employment  as  an  engineer  who  runs  a  loco- 
motive over  such  road  wiih  a  train  attached  under  the  orders 
of  such  train  dispatcher  or  division  superintendent. 

The  point  is  expressly  so  decided  in  C,  B.  &  Q.  E.  E.  Co. 
V.  McI^alJen,  84  III.  109.  We  do  not  nnderstand  the  case  of 
C.  &  N.  W.Ry.  Co.  V.  Moranda,  108  III.  676,  to  be  in  conflict 
with  that  decision.  In  the  latter  case  it  was,  under  the  evi^ 
dence  before  the  jury,  legally  admissible  there  might  be  a 
difference  of  opinion  whether  the  section  foreman  aud  engineer 
or  fireman  were  fellow-servants,  and  it  was  held  that  it  should 
liave  been  left  to  the  jury  to  determine  as  a  question  of  fact 
whether  they  were  or  not.  But  the  division  superintendent, 
or  train  dispatcher,  who  stands  in  his  shoes  and  acts  in  his 
name,  and  has  full  control  of  the  running  of  trains,  stands  in 
respect  to  the  engineers  and  train  conductors  whose  move- 
ments he  directs  and  orders,  as  tiio  representative  of  the  mas^ 
ter,  and  they  are  bound  to  regard  and  obey  his  commands  as 
the  commands  of  the  master;  there  is  no  room  for  a  difference 
of  opinion  in  respect  td  the  status  of  the  parties.  The  other 
criticism  made  by  appellant  upon  this  instruction  strikes  ns  as 
trivial,  and  not  requiring  special  notice.  The  fourth  instruc- 
tion contained  the  requirement  of  ordinary  care  on  the  part 
of  appellee,  and  property  stated  the  doctrine  of  comparative 
negligence  as  it  has  been  formulated  by  our  courts.  We  find 
no  error  in  the  otlier  instructions  given  for  appellee.  The 
three  instructions  given  by  the  court  of  its  own  motion,  were 
in  substantial  conformity  with  the  views  expressed  in  tins 
opinion.  The  only  criticism  we  think  them  subject  to  is,  that 
in  the  form  in  which  they  were  given  the  third  might  possibly 
have  been  understood  by  the  jury  as  dispensing  with  the 
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necessity  of  ordinary  care  on  the  part  of  aj)})ollee.  If  prop- 
erly read,  in  immediate  connection  with  and  as  a  continuation 
of  the  preceding  instraction,  it  is  nnobjectionable,  but  to  pre- 
vent all  danger  of  misapprehension  by  the  jury  it  would  be 
well  enough  on  another  trial  to  modify  it  in  the  respect  in- 
dicated. 

We  started  out  by  sug^^estlng  that  at  the  time  the  injuries 
df  appellee  were  received,  negligence  on  the  part  of  the  train 
dispatcher,  the  conductor  of  the  passenger  train,  the  conductor 
of  the  construction  train  and  of  appellee  himself,  as  engineer 
of  the  extra  or  wild  train,  were  all  probably  involved. 

The  negligence  of  the  two  conductors  of  trains  was  the  neg- 
ligence of  fellow-flcrvants  of  appellee,  and  appellant  not  charge- 
able therewith  as  between  it  and  appellee.  We  have  no  fault 
to  find  with  the  finding  of  the  jury  that  the  train  dispatcher 
was  guilty  of  negligence,  and  that  such  negligence  was  the 
negligence  of  the  railroad  company.  There  is  grave  doubt 
from  the  testimony  whether  the  company  had  any  rule  regu- 
lating the  speed  of  wild  or  extra  trains.  There  is  evidence 
tending  to  show  it  was  the  nsage  of  the  company  to  allow  such 
trains  to  run  without  anj'  limitation  upon  their  rate  of  speed. 
If  the  jury  found  there  was  no  such  rule  or  regulation,  and 
that  the  recognized  usage  was  as  suggested,  then  the  matter 
of  a  violation  of  the  rnlos  of  the  corporation  was  eliminated 
from  the  case,  and  it  was  a  question  of  fact  for  the  jury  to 
determine  from  the  evidence,  whether,  under  all  the  circum- 
stances of  tlie  particular  case,  ap]>ellee,  in  running  at  the  rate 
of  speed  he  did,  was  in  the  exercise  of  ordinary  and  due  care, 
or,  on  the  contrary,  was  guilty  of  negligence.  The  testimony 
was  somewhat  conflicting  and  uncertain  in  respect  to  the  speed 
of  the  extra  train  at  and  immcdiatefy  preceding  the  time  of 
the  collision.  It  was  the  province  of  the  jury  lo  settle  the 
conflicts  in  the  testimony  and  judge  of  the  credibility  of  the 
several  witnesses. 

Were  there  no  errors  in  the  rulings  of  the  court,  and  the 
issues  had  been  fairly  and  fully  submitted  to  the  jury,  then  it 
would  be  a  matter  for  serious  consideration  whether  the  evi- 
dence sufficiently  sustained  the  verdict     Upon  a  second  trial 
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it  ifi  probable  additional  ]i^1it  may  be  thrown  on  tlie  matter 
of  the  rules,  regulations  and  nsage  of  the  company,  and  upon 
the  questions  of  controverted  fact  From  the  evidence  in  tlio 
present  record,  we  much  doubt  the  correctness  of  the  finding 
that  appellee  was  in  the  exercise  of  ordinary  and  due  care. 
In  our  opinion  the  erroi*s  of  the  trial  court  in  admitting  in 
evidence  the  testimony  it  did  in  regard  to  the  absence  of  air- 
brakes and  a  semaphore  unduly  influenced  the  jury  to  the 
detriment  of  appellant,  and  probably  occasioned  the  verdict 
which  was  returned.  For  those  errors  the  judgment  is  re- 
versed^ and  the  cause  remanded  for  a  now  trial. 

lievented  and  remanded. 

Separate  opinion  by  Laoet,  J.  I  concur  in  the  reversal  of 
the  judgment  in  this  case,  but  not  alone  on  the  grounds  stated 
in  the  opinion. 

I  am  satislied,  from  tlie  facts  as  they  appear  in  the  record, 
there  should  be  no  recovery,  for  reasons  to  be  stated  hereafter. 
The  points  in  the  issue  are  stated  in  the  opinion.  1st.  Was 
the  appellant  guilty  of  the  negligence  charged  in  the  declara- 
tion? 2d.  Was  the  appellee  guilty  of  such  con^^ributory 
negligence  as  to  preclude  a  recovery?  I  will  consider  the  lat- 
ter issue  first  The  appellee  charges  in  his  declaration  that  he 
was,  at  the  time  of  the  injury,  in  the  exercise  of  due  care  and 
caution  for  liis  own  safety.  In  order  to  entitle  him  to  recover, 
the  burden  of  proof  is  on  him  to  show  that  he  was  in  the 
exercise  of  such  care.  I  think  lie  has  clcarlv  failed  in  this. 
The  particular  in  which  I  think  lie  has  failed  are  as  follows: 
1st  He  disobeyed  the  rules  of  the  company  in  running  faster 
than  at  the  rate  of  fifteen  miles  per  hour  under  circumstances 
entirely  unjustifiable.  2J.  That  such  disobedience,  of  which 
he  was  guilty  at  the  time  the  accident  occurred,  was  negligence; 
that  such  negligent  conduct  clearly  contributed  to  the  accident 
It  is  insisted  that  there  was  no  such  rule  of  the  appellants 
requiring  the  appellee,  or  any  other  emplo3'e,  to  run  a  wild 
train,  as  thio  was,  at  a  rate  of  speed  not  to  exceed  fifteen  miles 
per  hour.  This,  I  think,  is  clearly  a  misa|>prehension.  The 
objeetion  that  wild   ti'ains  were  not  classified  is  based  on  the 
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peculiar  reading  of  the  rules  printed  on  a  card  which  ap|>el- 
lee  had  in  his  possession  and  was  rnnnino^  by,  which  classified 
the  trains  into  Ist,  2d  and  3d  class,  which  were  all  regular 
trains,  passenger  and  freight,  and  fixed  by  the  rule,  to  wit, 
those  having  «a  fixed  time  table.  The  fifth  rule  thereon  pro- 
vided  that  "  all  trains  which  are  classified  on  the  regnlar  tirae 
table  shall  be  known  as  regular  trains."  ^'  All  trains  not  classified 
on  the  regular  time  table  shall  be  known  as  extra  or  wild  trains." 
A^ain,  rule  six  fixes  the  speed  of  trains  as  follows:  The 
'^specd  of  second  class  trains,  eighteen  miles  per  hour;  third 
class,  fifteen  miles  per  hour.  When  behind  time,  speed  may 
be  quickened,  under  favorable  circumstances,  for  second  class 
trains  to  twenty  miles  per  hour;  third  class  trains  to  eighteen 
miles  per  hour." 

The  interpretation  that  all  the  employes  of  the  appellant, 
including  the  appellee  himself,  placed  on  the  above  rules,  was 
tliat  wild  trains  come  under  the  rule  as  regards  speed  pro- 
vided for  third-class  trains.  This  they  all  understood  to  be 
the  rule  as  to  the  speed  allowed  to  be  made  by  wild  trains. 

And  it  was  understood  to  be  a  violation  of  the  rules  of  the 
company  to  run  a  wild  train  at  a  greater  rate  of  speed  than 
iifteen  miles  per  hour.  No  less  than  fourteen  of  the  present 
and  former  employes  of  the  apfiellant,  including  the  appellee 
himself,  testified  on  the  trial,  in  substance,  that  such  was  the 
rule  as  they  understood  it,  and  not  a  single  witness  contra- 
dicts it.  It  could  make  no  difference  whether  such  rule  were 
c'early  expressed  in  the  card  or  not  if  it  was  so  interpreted 
by  the  company,  or  if  such  were  the  usage  of  the  company 
which  the  appellee  understood.  All  appellant's  servants 
worked  by  these  rules  as  a  recognized  law  of  the  company. 
The  appellee  knew  that  all  the  wild  trains  were  governed  as 
to  speed  by  the  s))eed  of  third-class  trains;  hence  it  would  be 
negligence  in  him  to  run  such  a  train  at  a  higher  rate  of  speed 
than  fifteen  miles  per  hour.  I  am  of  the  opinion  that  the 
jury  had  no  right  from  the  evidence  to  find  that  the  wild 
trains  were  not  governed  as  to  speed  by  such  rule  or  usage. 

Was  the  appellee  observing  this  ru^e  when  the  collision 
occurred}     I  think  clearly  nut     The  evidence  seems  to  be 
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nearly  all  against  him  on  that  subject,  and  scarcely  any  for 
liini.  He  does  not  swear,  neither  was  the  question  directly 
asked  him,  that  he  was  running  his  train  within  the  rule  of 
fifteen  miles  per  hour  when  the  accident  occun-ed.  He  was 
asked  on  re-examination  whether,  if  he  had  been  running  the 
train  only  at  the  rate  of  fifteen  miles  per  hour  coming  down 
the  grade  and  around  the  curve  at  the  time  he  first  saw  the 
passenger  coach,  he  could  have  stopped  his  train  any  better 
than  he  did.  He  answers  he  could  not;  that  she  would  have 
gone  in  there  anyway  under  the  circumstances.  The  tenor 
and  aim  of  his  evidence  was  to  offer  excuses  for  running 
so  fast;  one  excuse  being  that  in  going  down  from  Paddy's 
Bidge  he  could  not  shut  oflE  steam  for  fear  of  .cutting  the 
valves.  It  almost  amounts  to  a  direct  admission  that  he  was 
violating  the  rules.  Neither  does  the  firepan  swear  that  he 
was  not  running  faster  thau  the  rules  allowed.  When  we 
consider  the  circumstances  and  the  testimony  of  the  three 
men  living  along  the  line  of  the  road  between  the  place  of  tlio 
accident  and  Grand  Ridge,  and  who  saw  the  manner  in  which 
the  train  was  running  tlie  last  six  miles  prior  to  the  accident, 
it  seems  to  me  there  arises  an  irresistible  conclusion  that  the 
train  was  running  at  least  thirty  miles  per  hour. 

The  passenger  train  from  Ottawa  was  behind  time  and  was 
running  at  about  thirty  miles  per  hour  and  the  appellee's 
train  started  oat  some  five  minutes  behind,  yet  was  gaining 
fast  on  the  passenger  train  at  Richards  Station,  being  only  80 
to  100  rods  behind  as  seen  by  Richards  and  running  so  rapid 'y 
and  so  near  to  the  passenger  train  as  to  attract  his  special 
attention  as  it  did  the  other  two  farmers  who  had  just  pre- 
viously seen  it. 

There  was  no  necessity  for  running  his  train  in  this  reckless 
manner.  His  was  a  light  train  and  could  be  started  and 
stopped  by  him  anywhere  on  the  road.  It  needed  no 
momentum  to  enable  it  to  stand  on  and  ascend  any  grade  on 
the  road.  This  cut  an^  course  was  a  place  where  it  was  espe- 
cially necessary  to  observe  caution.  If  there  was  any  place  on 
the  road  that  required  that  the  rule  of  the  company  as  to 
speed  should  have  been  observed  it  was  there.     Other  wit- 
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nesses  testify  as  to  the  rapid  rate  of  sfxied  of  the  train  at  tho 
time  of  the  collision.  No  witness  and  no  important  circum- 
fitances  contradict  the  overwhelmjn*y  evidence  that  the  train 
was  running  at  a  rate  of  speed  far  exceeding  fifteen  miles  per 
hour,  at  the  time  immediately  preceding  the  collision.  This 
was  negligence  on  the  part  of  appellee  asheldby  the  Supreme 
Court  in  111.  C.  E.  R.  Co.  v.  Pattei-son,  69  111.  650.  Can  there 
be  a  doubt  that  such  rapid  rate  of  speed  contributed  to  the 
appellee's  own  injury?  I  think  not.  The  evidence  shows 
that  if  a  train  be  running  at  a  rate  of  speed  not  exceeding 
fifteen  mi^es  per  hour,  there  is  not  so  great  a  liability  of  injury 
to  an  engineer  jumping  from  it,  as  when  it  runs  at  a  higher 
rate  of  s{)eed.  Then  again,  the  flagman  would  have  been  far 
enough  back  to  give  appellee  warning  if  he  had  been  running 
at  less  rate  of  speed. 

The  evidence  shows  that  the  flagman  was  on  his  way  to  flag 
appellee's  train  after  the  stoppage  of  the  passenger  train  and 
would  have  ample  time  so  to  do  if  appellee  had  not  been  wil- 
fully violating  the  rules  of  the  company.  The  appellee  was 
violating  another  rule  of  the  company  in  not  keeping  five 
minutes  behind  the  passenger  train  which  he  must  have  known 
from  the  manner  in  which  he  was  running,  he  was  not  doing. 

The  passenger  train  and  appellee's  train  were  in  plain  sight 
of  each  other  at  Grand  Kidge  and  appellee  must  have  been 
apprised  of  its  position  on  the  track.  From  thatptation  he  must 
have  run  faster  than  the  passenger  train.  The  rule  that  re- 
quires wild  trains  and  othei-s  not  to  start  out  less  than  five 
minutes  behind  a  passengor  train  would  require,  by  fair  con- 
struction, that  such  train  should  keep  that  far  in  the  rear  and, 
as  appears  from  appellee's  testimony,  he  so  understood  it 

It  is  claimed  that  the  appellant  was  negligent  in  not  noti- 
fying appellee  at  Grand  Ridge  that  the  gravel  train  had  not 
reported  and  was  on  the  track  and  to  look  out  for  it  If  the 
rule  should  be  so  construed  as  to  require  such  notice  after  the 
gravel  train  had  failed  to  report  at  12:30  o'clock  we  must 
remember  that  was  just  about  the  time  appellee  arrived  at 
Grand  Ridge,  not  over  two  minutes  intervening  between  the 
time  the  gravel  train  should  report  and  the  arrival  of  the 
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appellee  at  Grand  Kidge,  and  besides  this  it  was  the  custom 
to  put  up  the  engine  before  reporting,  which  would  occupy 
the  two  minutes.  I  think  that  prior  to  the  time  the  g^a^  el 
train  was  ordered  to  return,  there  was  no  requirement  to  notify 
appellee  as  his  train  would  not  go  over  the  track  where  the 
gravel  train  was  at  work  until  after  the  time  fixed  for  the 
track  being  clear.  But,  if  there  was  negligence  in  this  it  was 
not  wilful  and  the  negligence  of  appellee  would  prevent 
recovery.  There  might  have  been  negligence  on  the  part  of 
the  conductor  of  the  passenger  train  in  not  flagging  with 
sufficient  promptness,  though  this  is  not  clear ;  yet  the  effort 
to  flag  would  have  been  successful  in  saving  accident  had  it 
not  been  for  the  greater  neg  i^cnce  of  appellee.  This  was  a 
most  terrible  disaster  and  of  all  the  emj)loye8  of  the  appellant 
against  whom  negligence  can  ba  justly  charged  in  bringing  it 
about,  it  seems  to  me  that  of  appellee  was  the  most  culpable. 
I  think  he  may  clearly  trace  his  own  misfortune  to  his  own 
recklessness  and  his  wilful  disregard  of  the  rules  of  the  com- 
pany. 

I  see  from  the  evidence  no  habitual  disregard  of  the  rules  of 
the  company  in  regard  to  fast  running  that  would  give  the  ap- 
pellee the  right  to  disregard  them  in  the  manner  he  did.  He 
was  not  hurried  for  time,  nor  was  lie  behind  time,  as  he  had 
no  time,  being  a  wild  train.  It  was  not  necessary  to  raise  a 
grade  that  he  should  run  faster  than  the  rules  allowed.  He 
had  no  excuse.  Especially  should  appellee  have  been  cautious 
in  turning  the- curve  and  passing  through  the  cut  in  question, 
where  he  could  not  see  what  was  ahead  of  him.  Instead  of 
using  caution  he  rushed  through  the  cut  at  a  high  rate  of  speed 
in  wilful  violation  of  the  rules  of  the  appellant,  which  he  ac- 
knowledges ho  well  understood.  Under  the  well  recognized 
rules  of  the  law  he  can  not  recover. 

I  concur  with  Judge  Baker  in  remanding  the  cause,  as  well 
as  in  the  revei*sal  of  the  judgment 


12S  Appellate  Courts  or  Illinois. 

VoT..  26.]  Bauin  v.  Parkhurst. 


2e  1 

88    594 

\n*  811 


^  Edgar  G.  Baum 

V. 

Charles  L.  Parkhurst. 

Tn  tiuratiff — Rrn^ral  Receipt — DeJirefy — Condition — Eridenee — A  dm  »V- 
sibifitu — Parol  Evidence — Action  by  Agent  to  Recover  Premium — Escroto 
' — Parlies, 

1.  A  simple  contract  may  be  delivered  as  an  escrow,  but  not  directly  to 
the  promisee  to  •>e  so  held  by  him. 

2.  Parol  evidence  is  inadmissible  to  show  that  a  renewal  receipt  or  ;ex- 
tension  of  a  policy  of  insurance  al>so!ute  in  terms  and  delivered  to  the 
insured,  was  merely  a  conditional  contract. 

3.  An  a^ent  of  the  insurance  company  who  has  countersigned  such  receipt 
to^ive  it  validity,  and  has  himself  paid  the  premium  to  the  compiny  at  the 
request  of  the  insured,  may  mountain  an  action  in  his  own  name  to  recover 
the  Amount  so  paid. 

4.  In  an  action  by  the  tigf*nt  of  an  insurance  company  in  his  own  nanre 
to  recover  a  premium  claimed  on  account  of  a  renewal  receipt  extending 
the  defendant's  policy  of  insurance,  it  is  held:  That  evidence  to  show  pay- 
ment of  the  premium  to  the  insurance  company  by  the  plaintiff  was  impr<^p- 
erly  excluded;  and  that  parol  evidence  to  show  that  the  delivery  of  the 
renewal  receipt  to  the  defendant  was  conditional,  was  improperly  admitted. 

[Opinion  filed  March  20,  1888.] 

Appeal  from  the  Circuit  Court  of  "Whiteside  County;  the 
Hon.  John  V.  Eustace,  Judge,  presiding. 

Mr.  J.  D.  Andrews,  for  appellant 

Mr.  F.  D.  Ramsay,  for  appellee- 

Baker,  J.  Baum,  appellant  here  and  plaintiff  below,  was 
agent  of  the  Phcenix  Insurance  Company  of  Brooklyn,  New 
York,  and  Parkhurst,  appellee  here  and  defendant  below,  had 
on  his  property  a  policy  of  insurance  in  said  company  which 
expired  on  the  IHth  day  of  January,  1885.  Some  eight  days 
prior   to   said   date   the   former  delivered  to  the  latter  the 
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renewal  receipt  of  the  company  countc/rsignod  by  liiinsolf  as 
agent,  acknowledging^  the  receipt  of  $35  preiniiiin  on  $2,000 
iiifiurance  under  tlie  policy  and  in  express .  terms  continuing 
in  force  euch  policy  and  insurance  for  the  period  of  one 
year  and  until  the  16th  day  of  January,  1886,  at  noon.  It 
is  a  conceded  fact  that  the  $35  was  not  paid  to  the  agent, 
or  any  part  of  it;  and  this  suit  was  by  appellant  against  ap- 
pellee to  recover  said  $35.  The  case  was  tried  in  the  Cir- 
cnit  Court  before  a  jury,  on  appeal  from  a  Justice  of  the 
Peace,  and  the  verdict  and  judgment  were  for  appellee. 

Appellant  testitied  at  the  trial  that  when  he  handed  the 
renewal  receipt  to  appellee  the  latter  said  he  did  not  have  the 
money  then,  but  would  send  it  to  him  within  thirty  days; 
that  ho  told  appellee  that  at  the  end  of  the  month  he  would 
have  to  settle  with  the  company  and  that  appellee  replied: 
"Well,  you  may  settle  with  them  and  I  will  send  you  the 
money  or  note  within  thirty  days."  Thereupon,  the  court 
refused  to  permit  appellant  to  testify  that  at  the  end  of  the 
month  he  had  actually  paid  the  money  to  the  insurance  com- 
pany. This  action  of  the  court  was  clearly  erroneous.  The 
prollered  evidence  was  competent  testimony,  considered  in 
connectioa  with  that  above  mentioned,  of  money  paid,  laid 
out  and  expended  for  appellee  at  his  request.  Without  such 
testimony,  or  proof  of  some  usage  or  custom  from  which  an 
implied  request  could  be  found,  the  rigJit  of  recovery  in  this 
case,  if  any  there  be,  is  in  the  insurance  company  and  not  in 
appellant. 

If  the  contract  evidenced  by  the  renewal  receipt  was  an  ab- 
solute contract  of  insurance  as  between  the  insurance  company 
and  appellee,  and  the  premium  of  $35  was  paid  by  appellant 
to  the  company  for  appellee  and  at  his  request,  either  ex- 
pressed or  implied,  then  it  would  seem  to  follow  that  appellant 
has  a  just  cause  of  action  against  ajDjiellce.  The  question, 
tlierefore,  whether  the  contract  of  renewal  made  between  the 
latter  and  the  company  was  an  absolute  contract  or  merely  a 
conditional  contract*  had  a  very  important  bearing  upon  the 
legal  rights  of  appellant  involved  in  this  suit. 

The  court  permitted  evidence  to  be  introduced  for  the  pur- 
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pose  of  Bhowlng  that  the  renewal  receipt  was  delivered  to 
appellee  and  taken  and  retained  by  him  upon  the  express  con- 
dition that  it  was  to  extend  his  policy  and  be  paid  for  only  in 
ease  one  Patrick,  who  was  also  an  insurance  agent,  would  not 
give  appellee  the  same  rates  of  insurance  as  those  given  by 
the  Phoenix  policy.  The  court  erred  in  overruling  the  ob- 
jection? to  the  introduction  of  this  testimony.  The  renewal 
receipt  was  lianded  to  appellee  and  he  kept  it  and  made  no 
offer  to  return  it  until  after  the  commencement  of  this  suit. 

m 

The  contract  of  renewal  contained  therein  was  absolute  in  its 
terms ;  and  had  the  property  thereby  been  destroyed  by  tire 
after  the  expiration  of  the  time  limited  in  the  original  policy 
the  insurance  company  would  have  been  legally  liable  to  pay 
the  loss  thereby  occasioned,  notwithstanding  the  fact  the  agent 
had  delivered  the  receipt  without  having  actually  received 
the  premium.  To  allow  appellee  to  show  by  oral  testimony 
that  the  delivery  of  the  instrument  was  not  absolute  but  con- 
ditional only,  was  to  permit  him  to  change  the  terms  of  the 
written  contract  by  parol.  The  conditional  delivery  of  a  deed 
or  instrument  in  writing  which  is  not  to  be  operative  or  take 
effect  as  an  absolute  delivery  until  certain  conditions  shall  be 
performed,  is  a  delivery  in  escrow.  The  delivery  of  the  re- 
newal receipt  to  appellee  was  not  in  escrow,  for  he  was  a  party 
to  the  contract  witnessed  thereby,  and  an  escrow  can  be  de- 
livered only  to  a  stranger  or  third  person  and  not  to  a  party 
to  such  contract.  The  receipt  was  not  handed  to  appellee 
merely  for  some  temporary  purpose,  such  as  an  examination  of 
its  contents,  for  according  to  the  theory  of  the  evidence  of 
appellee  himself  the  delivery  was  not  in  furtherance  of  some 
transient  and  temporary  end,  but  was  conditional  and  to  be- 
come absolute  in  case  Patrick  would  not  give  him  the  same 
rates  of  insurance.  Upon  the  delivery  and  acceptance  of  the 
receipt  the  contract  of  renewal  contained  therein  and  eroatod 
thereby  became  an  absolute  contract  binding  upon  both  parties 
and  to  show  the  obligation  of  the  contract  was  to  take  effect 
conditionally  only,  was  inconsistent  itself  and  was  changing 
the  plain  provisions  of  a  written  contract  by  oral  testimony. 
Ward  V.  Lewis,  4  Pick.  518,  520. 
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So  far  as  the  instmment  purported  to  pass  a  right  or  evi- 
dence a  eontract,  it  was  conclusive  tipon  the  parties.  McCrca 
V.  Parmont,  16  Wend.  460,  473;  Stone  v.  Duvall,  77  111. 
475. 

It  is  nrged  by  appellee  that  the  paper  involved  in  this  case 
was  not  under  seal  and  was  not  a  deed,  and  that,  therefore,  the 
law  that  a  deed  can  not  be  delivered  in  escrow  to  a  contract- 
ing party  has  no  application  here.  The  law  of  escrows  is  not 
confined  to  sealed  instraments.  A  promissory  note  or  other 
simple  conti-act  in  writing,  as  well  as  a  deed,  may  be  delivered 
as  an  escrow  and  the  law  of  escrows  is  substantially  the  same 
in  both  cases,  and  such  note  or  contract  can  not  bo  delivered 
directly  to  the  promisee  to  be  held  by  him  as  an  escrow.  1 
Parsons  on  Notes  and  Bills,  51;  Worrall  v.  Munn,  5  N.  Y. 
229,  238;  Toy  v.  Blackstone,  31  111.  638;  O.,  O.  &  F.  R  V. 
R  R  Co.  V.  Hall,  1  111.  App.  612. 

It  is  also  claimed  by  appellee  that  the  renewal  receipt  in 
question  was  a  receipt  for  money,  and  that  parol  or  other  ex- 
traneous evidence  is  admissible  to  explain,  vary,  or  even  con- 
tradict a  receipt  for  money.  But  the  writing  is  more  than  a 
mere  receipt  for  money,  it  is  the  evidence  of  a  contract  and 
passes  a  substantial  legal  right  The  rule  is  that  an  instru- 
ment in  writing,  so  far  as  it  transfers,  vests  or  extinguishes 
any  legal  right  or  is  evidence  of  a  contract,  can  not  be  contra- 
dicted by  oral  testimony;  but  so  far  as  it  is  a  simple  receipt 
acknowledging  the  payment  of  money,  it  is  susceptible  of 
explanation,  and  is  liable  to  contradiction  by  witnesses.  In 
this  case  the  contract  of  renewal  embodied  in  the  writing 
amounts  to  full  proof  of  such  contract,  and  concludes  the  par- 
ties to  it.  At  the  same  time,  it  is  open  to  explanation  in 
respect  to  the  consideration  clause,  except  that  it  estops  the 
insurance  company  from  claiming  that  the  contract  was  with- 
out consideration. 

It  is  further  objected  that  this  suit  is  not  between  the  par- 
ties to  the  receipt;  that  the  contract  of  renewal  was  between 
the  insurance  company  and  appellee,  and  tliat  the  litigation  is 
against  the  latter*  by  appellant,  who  was  a  mere  agent  of  the 
company,  in  his  individual  right     We  are  unable  to  see  that 
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tills  circumstance  makes  any  substantial  ditfcrencc  in  respect 
to  the  rifijhts  here  in  controversy.  The  writing,  by  its  terms, 
Mas  not  to  be  binding  upon  the  company  until  it  was  counter- 
signed by  appellant,  and  he  countersigned  it  and  delivered  it 
to  appellee,  and  thereby  rendered  himself  liable  to  the  com- 
]\iny  for  the  premium.  If  appellant,  at  the  request  of  appel- 
lee, and  having  received  a  promise  from  him  of  re-payment, 
afterward  paid  the  premium  to  the  company,  and  if  the  con- 
tract of  renewal  was  an  absolute,  valid  and  binding  contract 
as  between  the  company  and  appellee,  then  it  would  seem  it 
should  in  justice  be  regarded  as  an  absolute  contract  in  a  suit 
brought  by  appellant  against  appellee  for  money  paid,  laid  out 
and  expended  for  his  use  and  at  his  request 

The  renewal  receipt  was  effective  to  keep  in  force  tho 
insurance  of  appellee  in  the  Phoenix  Insurance  Company  from 
and  after  the  16th  day  of  January,  1885.  On  the  7th  day  of 
February  following,  ho  applied  to  and  obtained  from  Patrick 
insurance  in  another  com|>any,  at  the  same  rates  asked  by 
the  Phoenix.  On  the  12th  day  of  March,  1885,  appellant 
made  demand  for  the  premium  of  $35,  but  payment  of  tho 
same  was  refused.  Two  days  thereafter,  appellant  made  an 
alternative  demand,  either  that  the  $35  should  be  paid,  or 
that  tho  renewal  receipt  should  be  returned  and  payment 
made  for  the  time  the  policy  had  been  in  force,  since  January 
loth;  but  appellee  neglected  and  refused  to  comply  with 
either  of  these  requests.  Appellee  never  returned,  or  offered 
to  return,  the  renewal  receipt  to  appellant,  but  after  this  fltiit 
was  brought,  and  upon  the  trial  before  the  Justice  of.  tho 
Peace,  he  handed  it  to  the  Justice,  who  attached  it  to  the 
papers  in  the  case.  For  the  eiTOi's  indicated  herein,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

He  versed  and  remanded. 
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Charles  Kennedy  et  al. 

V. 

Peter  S.  Stout. 

Gaming  Contracts — Board  of  Trade — Options — Action  under  See,  132, 
Criminal  Code^  against  Brokers — Conflict  of  Evidence — Statute  of  Limita- 
tions— Waiver, 
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1.  Where  a  person  enters  into  a  gaming  contract  with  a  broker  or  com- 
mis^on  merchant,  and  pays  over  money  oi: property  to  cover  losses  sustained, 
he  may  maintain  an.  action  under  Sec.  132,  Criminal  Code,  to  recover  the 
same. 

2,  The  right  to  recover  depends  upon  the  character  of  the  contract  made 
between  the  parties,  without  reference  to  the  character  of  any  contract 
made  between  the  broker  and  a  third  person. 

8.  ITie  bar  of  the  Statute  of  Limitations  is  a  personal  privilege  of  the 
defendant,  which  is  waived  if  not  interposed  as  a  defense  in  the  trial  court. 

[Opinion  filed  March  20,  1888.] 

Appeal  from  the  Circuit  Court  of  Kano  County ;  the  Hon. 
IsAio  G.  WiusoN,  Judge,  presiding. 

Mr.  Elbebt  H.  Gajby,  for  appellants. 

It  will  probably  not  be  seriously  disputed  that  it  is  lawful 
for  one  to  contract  with  another  for  the  purchase  and  sale  of 
any  commodity  to  be  delivered  in  the  future ;  that  it  is  not 
invalidated  simply  because,  when  the  contract  is  made,  the 
seller  has  not  the  commodity  on  hand,  nor  any  means  of  ob- 
taining the  same ;  nor  because  the  purchaser  has  not  the  means 
of  paying  for  the  same ;  nor  because  the  contract  is  closed 
or  settled  before  the  time  of  delivery  has  arrived,  by  the  pay- 
ment of  the  dilBEerence  in  market  prices  between  the  time  the 
contract  is  made  and  the  time  it  is  settled;  nor  because  it  is 
closed  or  settled  before  the  time  of  delivery  has  arrived,  by 
ringing  it^up  with  or  oflf-setting  it  against  another  similar'trans- 
actioD ;  nor  because  the  time  of  delivery,  during  some  partic- 
ular period,  is  optional. 
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The  affirmative  of  the  first  proposition  and  the  negative  of 
the  others  are  well  settled  by  the  following  eases:  Pixley  v. 
Boynton,  79  111.  351 ;  Wolcott  v.  Heath,  78  III.  433;  Logan  v. 
MuBick,  81  111.  415;  Lehman  v.  Strasberger,  2  Wood's  C.  C. 
554;  Hibblewhite  v.  Mcilorine,  5  M.  &  W.  462;  Clark  v. 
Fobs,  7  Bis.  540;  Rumsey  v.  Berry,  65  Me.  570;  Smith  v.  Bou- 
vier,  70  Pa.  St.  375 ;  Petrie  v.  Havnay,  3  T.  R.  418;  Owen 
V.  Davis,  1  Bailey,  315;  Porter  v.  Veits,  1  Bis.  177;  Kniglit 
v.  Fitch,  80  E.  C.  L.  5G6;  Roservaine  v.  Billing,  109  E.  C.  L. 
316 ;  Miller  v.  Bcnsley,  20  111.  App.  528. 

There  is  no  doubt,  from  the  evidence,  that  all  the  contracts 
in  question  made  by  appellants  on  the  board  were  not  only 
lawful,  but  were  actually  carried  out  in  good  faith  and  in  a 
lawful  manner.  It  is  tnve  that  reports  and  settlements  were 
made  by  them  with  appellee  before  the  time  of  delivery  ar- 
rived ;  but,  when  the  manner  of  doing  the  business  is  consid- 
ered, this  fact  is  unimportant.  The  commission  merchants  arc 
the  responsible  persons,  and  the  only  ones  recognized  on  the 
board.  The  contracts  are  made  in  their  names,  and  they  se- 
cure the  same  by  the  deposit  of  margins  when  called  upon. 
They  may  settle  with  their  customers,  for  whose  account  the 
contracts  are  made,  long  before  the  contracts  mature,  but  they 
are  not  relieved.  For  instance,  if  the  customer  orders  sold 
one  day  a  certain  commodity  at  a  certain  price,  deliverable  at 
a  certain  time,  and  the  next  day  orders  bought  the  same  quan- 
tity of  the  same  commodity,  deliverable  at  the  same  time,  but 
at  a  different  price,  the  commission  merchant  may  render  an 
account  to  his  customer  at  once,  allowing  him  the  profit  or 
charging  him  the  loss,  as  the  case  may  be,  and  thus  close 
accounts  as  between  them ;  but  the  commission  merchant  has 
the  contract  on  his  hands,  and  must  carry  it  out  when  the 
proper  time  arrives.  Such  a  transaction  in  no  manner  violates 
the  provisions  of  the  statute.  Ashton  v.  Dakin.  4  XL  &  N. 
867. 

Even  though  appellee  understood  he  was  dealing  in  illegal 
contracts  and  intended  to  violate  the  statute,  still,  if  he  had  no 
contract  to  that  effect  with  appellants,  if  they  intended  no  vio- 
lation of  the  law  and  made  no  agreement  of  that  kind  and 
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actually  made  valid  contracts,  then  the  plaintiji  would  not,  under 
any  circuinstancee,  be  permitted  to  take  advantage  of  his 
wrongful  desire  or  intention.  Sawyer  v.  Taggert,  14  Bush. 
727;  Rumsey  v.  Berry,  65  Me.  570;  Williams  v.  Carr,  80  K 
C.  94;  Gregory  v.  Wendall,  39  Mich.  337;  N".  N.  Bank  v. 
Carr,  15  Fed.  Rep.  438;  McCormick  v.  Nichols,  19  111.  App. 
334;  Miller  v.  Wagner,  20  111.  App.  529. 

If  the  facts  were  in  accordance  with  the  claim  of  appellee, 
he  is  not  entitled  to  recover.  It  is  a  well  known  rule  of  law 
that  where  a  person  has  been  guilty  of  a  wrong,  he  can  not 
recover  upon  any  promise  or  obligation  growing  out  of  that 
wrong.  The  maxims,  in  pari  deliatOy  potior  est  conditio  pos- 
sidentis^ and  ex  turpi  cazcsa  non  oritur  actio^  apply.  Riedle 
V.  Mulhausen,  20  III.  App.  68;  Gregory  v.  King,  58  111.  169; 
Thimming  v.  Miller,  13  III.  App.  595;  Setter  v.  Alvey,  15 
Kas.  157;  Adams  v.  Barrett,  5  Ga.  404 ;  Babcock  v.  Thomp- 
son, 3  Pick.  446. 

Mr.  Chables  Whbaton,  for  appellee. 

Bakek,  J.  In  this  case  appellee  brought  suit  in  assumpsit, 
under  the  provisions.of  Sec.  132  of  the  Criminal  Code  (R.  S. 
1874),  to  recover  $914,  alleged  to  have  been  paid  by  him  to  appel- 
lants as  margins  on  options  or  gambling  contracts.  The  decla- 
ration consisted  of  the  common  counts,  and  the  pleas  were  the 
general  issue,  payment  and  set-off.  The  case  was  tried  before 
the  court  without  a  jury,  and  the  results  were  a  finding  and 
judgment  for  appellee  for  the  full  amount  of  his  claim. 

The  evidence  was  conflicting.  The  supposed  gambling 
transactions  were  between  appellee  and  appellants,  and  the 
latter  were  commission  men  dealing  on  the  Chicago  Board  of 
Trade.  The  testimony  of  appellee  was  to  the  effect  there 
was  an  express  understanding  and  agreement  that  he  should 
deal  in  options  simply,  settlements  to  be  made  by  the  payment 
of  differences  in  price,  and  that  no  contracts  were  to  be  made 
for  actual  delivery.  The  theory  that  no  actual  receipt  or 
delivery  of  corn  or  grain  was  contemplated  or  intended  is  cor- 
roborated by  numerous  statements  made  and  expressions  used 
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in  the  letters  and  telegrams  which  passed  between  the  parties, 
and  bj  the  character  and  course  of  the  dealings  between  them 
for  a  period  of  some  three  months.  The  testimony  of  appel- 
lant Kennedy  was  in  direct  contradiction  of  that  of  appellee; 
and  both  his  evidence  and  that  of  the  bookkeeper  of  appel- 
lants was  that  all  the  contracts  made  by  appellants  on  behalf 
of  appellee  were  for  actual  delivery.  There  was  also  testi- 
mony introduced  before  the  court  tendino;  both  to  impeach  and 
to  sustain  the  character  of  appellee  for  truth  and  veracity. 
Upon  the  evidence  as  a  wliole  the  court  found  that  the  con- 
tracts made  between  appellants  and  appellee  were  gambling 
contracts  and  unlawful.  We  can  not  say  that  the  evidence  did 
not  justify  the  conclusion  reached.  K  a  person  enter  into  a 
contract  with  liis  broker  or  commission  man  which  is  a  mere 
gambling  contract,  and  pays  to  him  money  or  property  to 
cover  losses  sustained  thereby,  then  such  broker  or  commis- 
sion man  is  a  "  winner  "  within  the  meaning  of  Sec.  132  of 
the  Criminal  Code,  and  such  person  is  given  a  remedy  by  said 
section  of  the  statute  against  such  broker  or  commission  man 
for  the  recovery  of  such  money  or  property.  The  true  test  is 
the  character  of  the  contract  made  between  the  parties  to  the 
particular  litigation  under  investigation.  .  What  the  nature  of 
the  contract  is  that  the  broker  may  have  entered  into  with 
some  third  party,  on  the  Board  of  Trade  or  elsewhere,  is  either 
wholly  immaterial,  or  a  mere  circumstance  of  corroboration. 
This  is  the  doctrine  announced  by  the  Supreme  Court  in 
Pearce  v.  Foote,  113  111.  228,  and  by  this  court  in  Carroll  v. 
Holmes,  24  111.  App.  453,  and  in  Griswold  v.  Gregg,  Son  & 
Co.,  24  IlL  App.  384.  It  would  be  useless  now  to  review  or 
restate  the  grounds  of  those  decisions. 

It  is  urged  by  appellants  as  a  cause  for  reversal  that  the 
money  sought  to  be  recovered  was  paid  to  them  in  or  prior 
to  October,  1884,  and  that  this  suit  was  not  brought  until 
September,  1885,  and  that  Sec.  132  of  the  Criminal  Code 
limits  the  time  in  which  the  loser  of  money  by  gaming  or 
betting  may  bring  his  action  to  six  months,  and  that  the  legal 
effect  of  the  statute  is  to  bar  the  bringing  of  such  action  after 
the  lapse  of  that  time.     Holland  v.  Swain,  94  IlL  154, 
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The  bar  of  a  statute  of  limitations  to  a  claimed  indebtedness 
is  a  personal  privilege  that  one  entitled  thereto  may  either 
avail  himself  of,  or  waive.  In  this  case  no  plea  was  inter- 
posed that  the  canse  of  action  was  barred  by  limitation.  Nor 
did  appellants  seek  in  the  Circuit  Court  to  take  advantage  of 
such  a  defense  by  demurrer,  or  otherwise.  The  record  shows 
tliat  they  submitted  to  the  court,  and  requested  it  to  hold  as 
the  law  applicable  to  the  case,  twenty-one  lengthy  propositions 
of  law,  covering  some  seven  pages  of  the  record,  and  yet  not 
one  word  is  contained  therein,  asking  of  the  court  any  holding 
whatever  with  reference  to  the  bar  of  the  statute  that  is  now 
claimed.  It  further  appears  from  the  record  that  said  twenty- 
one  written  propositions  were  all  the  propositions  of  law  that 
were  offered  or  submitted  to  the  trial  court.  Not  only,  then, 
is  it  true  that  the  record  nowhere  shows  the  defense  now  in- 
terposed was  made  below,  but  it  affirmatively  appears  there- 
from it  was  not  made.  Appellants  must  be  presumed  to  have 
elected  to  waive  any  right  they  may  have  had  to  the  bar  of 
the  statute.  Parties  can  not  avail  themselves  of  a  defense  of 
this  character  without  they  present  it  in  the  trial  court,  and 
tliere  insist  and  rely  upon  it.  If  appellants  desired  to  set  up 
such  a  defense,  they  should  have  interposed  it  in  the  court' 
below.  It  is  too  late  to  introduce  and  urge  it  for  the  first  time 
in  an  appellate  court.  The  case  of  Wilson  v.  Van  Winkle,  2 
Gilm.  684,  is  directly  in  point. 

We  find  no  error  in  the  record.     The  judgment  is  affirmed. 

Judgment  affinned. 


Abraham  L.  Moore 
The  People  of  the  State  of  Illinois, 

Criminal  Law — Assault  and  Assault  and  Baitei^y — Indictment — Frac- 
tiee, 

I.  No  conviction  can  be  had  in  a  criminal  prosecution  for  an  offense 
which  includes  some  inf^redieut  which  is  not  necessarily  included  in  the 
charge  set  forth  in  the  indictment. 
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2.  An  assault  and  an  assault  and  battery  are  separate  and  distinct  offenses 
under  the  statutes  of  this  Stat«. 

3.  Where  the  indictment  does  not  support  the  verdict  and  the  judgment, 
the  defendant  may  avail  himself  of  the  objection  in  this  court,  although 
neither  a  motion  for  a  new  trial  nor  a  motion  in  arrest  of  judgment  was 
made  in  the  court  below. 

[Opinion  filed  March  20,1888.] 

In  BRKORto  the  Circuit  Court  of  Warren  County;  the  Gon. 
John  J.  Glenn,  Judge,  presiding. 

Messrs.  William  C.  Norceoss  and  Portkb  &  MacDill,  for 
p^aintiflE  in  error. 

The  indictment  charges  in  substance  "an  assault ''  with  a 
deadly  weajwn  upon  one  P.  R.  Parrish,  with  intent  to  inflict  a 
bodily  injury  upon  said  Parrish,  no  considerable  provocation 
for  said  assault  then  and  there  appearing,  under  Sec.  47,  Chap. 
38.  Upon  the  trial  the  jury  found  defendant  "guilty  of  as- 
sault and  battery  on  the  j)er8on  of  P.  R,  Parrish,"  a  distinct 
and  separate  oflfense  under  Sec.  43  of  said  chapter  and  one  not 
included  in  the  charge  in  the  indictment.  Carpenter  v.  People, 
•4  Scam.  197;  Reynolds  v.  People,  83  III.  479;  Young  v. 
People,  6  111.  App.  434;  Commonwealth  v.  Wliite,  110  Mass. 
407;  State  v.  Myers,  19  Iowa,  517:  People  v.  Keefer,  18  Cal. 
636. 

''The  rule  is,  where  an  error  appears  in  the  record  proper 
as  made  up  by  the  clerk,  no  exception  to  the  judgment  of  tlie 
court  is  necessary."  Riindol[)h  v.  Emerick,  13  111.  344;  Wig- 
gins Ferry  Co.  v.  People,  101  III.  446;  Baker  v.  People,  105 
111.  452;  People  v.  Dragstran,  100  111.  286;  Van  Dusen  v. 
Pomcroy,  24  111.  289. 

Messrs.  John  W.  Matthews,  State's  Attorney,  and  R.  J. 
Gbikb,  for  defendant  in  error. 

The  point  made  by  plaintiff  in  error  should  have  been  raised 
in  the  court  below  upon  motion  for  new  trial  or  in  arrest  of 
judgment.  There  is  nothing  in  the  record  here,  in  absence  of 
a  bill  of  exceptions,  to  show  such  motions.     I.  0.  R.  R.  Co.  v. 
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Palmer,  24  111.  43;  Gill  v.  People,  42  111.  322;  Graham  v. 
People,  115  111.  536;  James  v.  Dexter,  113  III.  654. 

There  being  no  bill  of  exceptions  every  legal  presumption 
will  be  indulged  in  favor  of  the  judgment  of  the  court  below. 
Wilson  V.  McDowell,  65  HI.  522;  Brown  v.  Clement,  68  111. 
192;  Noy  v.  Creed,  1  III.  App.  557. 

This  court,  in  the  absence  of  anything  in  the  record  to  show 
to  the  contrary,  may  presume  that  a  verdict  for  assault  and 
battery,  a  less  offense  than  that  charged  in  the  indictment, 
was  taken  by  consent  of  defendant — an  agreed  verdict — to 
avoid  the  heavier  punishment  for  the  greater  offense.  Gard- 
ner V.  Kussell,  78  111.  292;    Cochlin  v.  People,  93  111.  410. 

Baker,  J.  Abraham  L.  Moore,  plaintiff  in  error,  was  in- 
dicted, tried  and  convicted  in  the  Warren  Circuit  Court,  and 
judgment  was  rendered  against  him  for  a  fine  of  $50  and  costs. 
The  indictment  upon  which  he  was  tried,  charged  that  he, 
"  with  a  certain  deadly  weapon,  to  wit,  a  whip,  which  he,  the 
said  Abraham  L.  Moore,  then  and  there  held  in  his  hand  and 
hands,  unlawfully,  wilfully  and  maliciously  did  make  an  as- 
sault upon  one  P.  R.  Parrish,  with  intent  then  and  there  un- 
lawfully and  wilfully  to  inflict  upon  the  person  of  said  P.  K. 
Parrish  a  bodily  injury,  no  considerable  provocation  for  said 
assault  then  and  there  appearing."  The  jury  returned  a  ver- 
dict finding  him  "  guilty  of  an  assault  and  battery  on  the  per- 
son of  P.  R.  Parrish,"  and  the  judgment  of  the  court  was 
entered  upon  such  verdict. 

The  rule  of  law  is,  that  where  a  defendant  is  put  upon 
his  trial  for  a  crime  which  included  an  offense  of  an  inferior 
degree,  the  jury  may  acquit  of  the  higher  offense  charged,  and 
convict  of  the  lesser,  although  there  may  be  no  count  in  the 
indictment  specifically  charging  that  particular  offense ;  but  no 
conviction  can  be  had  for  an  offense  which  includes  some  in- 
gredient which  is  not  necessarily  included  in  the  charge  set 
forth  in  the  indictment.  Carpenter  v.  The  People,  4  Scam. 
197;  Beckwrith  v.  The  People,  26  111.  500;  Young  v.  The 
People,  6  111.  App.  434.  In  this  case,  the  indictment  was  for 
an  assault  with  a  deadly  weapon  with  intefit  to  do  a  bodily  in- 
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jury,  and  no  actual  bodily  injury  or  battery  was  charged  there- 
in; and  the  verdict  found  the  defendant  guilty  of  the  oflfense 
of  an  assault  and  battery,  and  the  judgment  of  the  court  was 
for  the  commission  of  that  offense.  An  assault  and  assault 
and  battery  are  separate  and  distinct  offenses  under  our  statute. 
See  Sees.  20  and  21  of- the  Criminal  Code.  An  assault  with  a 
deadly  weapon  with  an  intent  to  inflict  a  bodily,  injury  may 
be  committed  either  with  or  without  an  actual  battery;  and, 
as  we  have  seen,  no  battery  is  alleged  in  the  present  indict- 
ment. It  follows  from  what  has  been  said  that  the  indictment 
did  not  necessarily  include  in  its  ^terms  the  offense  of  which 
l^laintiff  in  error  was  convicted. 

There  was  no  necessity  in  this  case  that  either  a  motion  for 
a  new  trial  or  motion  in  arrest  of  judgment  should  have  been 
made  in  the  court  below,  and  preserved  in  a  bill  of  exceptions. 
The  error  here  is  patent  and  manifest  upon  the  face  of  the 
record  proper,  as  certified  by  the  circuit  clerk.  The  indictment 
which  was  returned  by  the  grand  jury  does  not  support  the 
verdict  of  the  petit  jury  and  the  judgment  of  the  court.  The 
case  is  not  different,  in  legal  principle,  from  what  it  would 
have  been,  had  the  petit  jury  in  this  trial  upon  an  indictment 
for  an  assault  with  a  deadly  weapon  returned  into  court  a  ver- 
dict finding  plaintiff  in  error  guilty  of  larceny,  and  the  court 
had  rendered  judgment  thereon.  Where  an  indictment  or 
declaration  is  wholly  insufBcient  to  sustain  the  judgment  which 
is  rendered  by  the  court,  such  ground  of  objection  may  be 
availed  of  on  writ  of  error,  notwithstanding  no  motion  in 
arrest  of  judgment  was  interposed  in  the  lower  court  The 
judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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1.  A  member  of  an  association  or  society  or^nized  under  the  amenda- 
tory and  last  clause  of  Sec.  31,  Chap.  32,  R.  S.,  to  benefit  the  wives,  orphans, 
heirs  and  devisees  of  its  deceased  members,  can  not  receive  any  money  as 
profit  or  otherwise  from  such  association  or  society. 

2.  A  contract  between  such  a  society  and  a  member  for  the  payment  of 
a  certain  sum  of  money  to  him  upon  his  arriving  at  the  age  of  seventy  ^^earsi 
is  void. 

3.  An  agreement  to  do  a  thing  contrary  to  Law  can  not  be  enforced  by 
either  party  against  the  other. 

[Opinion  filed  Marcli  20,  1888.] 

Appeal  from  tlie  Circuit  Court  of  Peoria  County;  tlio 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

This  was  an  agreed  cage  submitted  to  the  Circuit  Court  of 
Peoria  County,  at  its  May  term,  1887.  That  court  found  the 
law  of  the  case  to  be  with  Charles  W.  Eockhold,  the  plaintiff 
below,  and  that  the  defendant  society  was  indebted  to  him  in 
the  sum  of  $1,836,  and  thereupon  rendered  judgment  in  ac- 
cordance with  such  findings  and  for  costs,  and  awarded  execu- 
tion. 

The  agreed  case  upon  which  the  controversy  was  submitted, 
consisted  of  the  following  facts  and  points  of  law,  to  wit: 

First.  That  said  defendant  is  a  corporation,  organized  under 
the  laws  of  the  State  of  Illinois  relating  to  corporations,  not 
for  pecuniary  profit  and  not  an  insurance  company,  as  defined  by 
the  statute  under  which  the  said  company  was  organized,  its 
object  being  to  give  financial  aid  and  benefit  to  tlie  widows, 
orphans  and  heirs  or  devisees  of  deceased  members,  as  set 
forth  in  the  certificate  of  organization  issued  by  the  Secretary 
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of  State,  with  the  acc6mpaiiying  statement  of  the  particular 
business  and  objects  for  which  it  was  formed,  said  certificate 
being  dated  March  30,  1874,  and  on  the  9th  day  of  April, 
1874,  adopted  a  constitution  and  by-laws,  and  said  defendant 
corporation  commeuced  to  do  business  and  continued  up  to 
the  present  time. 

Second.  That  the  constitution  of  said  corporation  con- 
tained in  Art.  7,  Sec.  1:  Tliat  the  board  of  directors  shall  i)ay 
to  the  members  holding  certificates  a  sum  equal  to  one  dollar 
($1.00)  for  every  member  of  the  division  to  which  he  sliall 
belong,  upon  such  surviving  member  arriving  at  the  age  of 
seventy  years,  or  after  he  shall  have  been  a  member  for 
twenty-five  consecutive  years;  and  that  Art.  6,  Sec.  1,  of  the 
by-laws  of  said  defendant  corporation  requires  the  board  of 
directors  of  said  corporation  to  furnish  all  members  of  said 
society  with  a  certificate  containing  the  agreement  on  the  part 
of  the  society  and  its  members. 

Third.  .That,  to  wit,  on  the  24th  day  of  May,  A.  D.  1875, 
the  plaintiflE  became  a  member,  and  a  certificate  of  member- 
ship in  said  society  was  issued  to  the  said  plaiutiflF,  containing 
the  provisions  of  said  Art  7  of  the  constitution  of  said 
society,  to  pay  a  benefit  to  said  plaintiff  on  his  arriving  at  the 
age  of  seventy  years. 

Fourth.  That  said  plaintiff  has,  since  the  time  of  receiving 
said  certificate,  paid  all  assessments,  Nos.  1  to  61  inclusive, 
such  assessments  amounting  in  the  aggregate  to  $165.60,  the 
t^ame  being  all  assessments  for  which  said  plaintiflf  was  liable 
by  virtue  of  holding  said  certificate,  and  being  a  member  of 
said  society.  But  in  no  case  has  said  defendant  corporation 
exercised  the  power  of  pajnng  or  collecting  benefits  to  be  paid 
to  living  members  of  said  society,  and  in  no  case  has  the 
plaintiff  been  required  by  said  society  to  pay  any  such  assess- 
ments, the  defendant  believing  it  had  no  power  to  make  any 
such  assessments. 

Fifth.  Said  plaintiff,  to  wit,  on  the  25th  day  of  December 
A.  D.  1886,  arrived  at  the  age  of  seventy  years,  and  that 
thereupon  he  served  notice  upon  said  corporation  defendant, 
making   proof  that  he  had  arrived   at  the  age   of  seventy 
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3'ears,  and  demanded  that  he  be  paid  the  amount  dne  him  hy 
the  terms  of  his  certificate.  Ko  objection  has  been  made  to 
said  notice. 

Tliat  Division  A,  of  which  he  was  a  member,  then  con- 
tained 1,836  members;  but  only  597  members  of  Division  A 
held  certificates  containing  said  clause,  to  pay  benefits  to  liv- 
ing members,  and  1,239  of  said  members  of  Division  A  held 
certificates  in  which  only  benefits  were  to  be  paid  to  the 
widows,  orphans  and  heirs  or  devisees  of  said  deceased  mem- 
ber. 

And  that  said  president  and  said  officers  of  said  society,  or 
its  board  of  directoi-s,  have  neglected  and  refused,  and  now 
neglect  and  refuse  to  make  such  assessment,  or  to  pay  said 
sum  equal  to  the  members  in  said  Division  A,  as  aforesaid,  or 
any  part  thereof. 

Sixth.  That  after  notice  by  the  Auditor  of  the  State  of 
Illinois,  as  set  forth  in  Sec.  7  of  this  agreement,  the  secretary 
of  said  defendant  corporation,  by  order  of  the  board  of  di- 
rectors, issued  and  gave  notice  to  each  member  of  said  soci- 
ety, that  the  issuing  of  certificates  containing  the  endowment 
clause,  to  pay  benefits  to  living  members,  would  be  discontin- 
ued and  the  same  stricken  out  That  at  the  annual  meetini? 
of  said  society  held  April  4,  1883,  a  resolution  was  offered  in 
writing  that  the  constitution  of  said  society  bo  so  amended 
that  Arts.  1  to  11  be  thereafter  known  as  by-laws,  and  nut  a 
part  of  the  constitution. 

That  at  tlie  annual  meeting  of  said  society  held  April  2, 
1884,  the  said  resolution  was  referred  to  a  committee  of  said 
members  to  report  at  the  next  annual  meeting. 

And  at  the  next  annual  meeting  of  said  society  held  April 
1, 1885,  said  committee  reported  to  amend  said  resolution,  and 
by  the  unanimous  vote  of  said  society,  voting  upon  that  ques- 
tion, said  amendment  was  adopted,  and  that  said  Arts.  6  and  7 
of  the  constitution  were  abolished,  and  the  same  became  a  by- 
law of  said  society. 

That  the  board  of  directors  of  said  society,  at  a  regular  meet- 
ing of  said  board,  held  on  the  21st  day  of  April,  A.  D.  1885, ap- 
[)ointed  a  committee  to  revise  the  by-laws  of  said  society,  \Yho 
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rc])ortGd  at  the  same  meeting  of  said  board  an  amendment  t<> 
the  by-laws  of  said  society  (whereby  all  parts  of  Arts.  6  and 
7  of  the  by-laws  of  said  society,  which  paid  benefits  to  living 
members  of  said  society,  now  numbered  3  and  4  of  the 
by-laws  of  said  society,  were  stricken  out  and  abolished), 
which  report  was  adopted  with  other  amendments  made  to 
said  by-laws,  and  the  secretary  of  said  board  of  directors  was 
ordered  to  have  published  such  amendment  as  well  as  other 
amendments  made  to  said  constitution  and  by-laws  and  mailed 
to  each  n\ember  of  said  society,  of  which  this  plaintiff  was  a 
member,  but  said  plaintiff  has  never  acquiesced  in  the  valid- 
ity of  the  action  of  said  board  of  directors. 

Seventh.  The  Auditor  of  the  State  of  Illinois,  and  ex 
officio  Insurance  Commissioner  of  said  State,  notified  the  offi- 
cers of  the  defendant  corporation  to  cease  issuing  certificates 
containing  provisions  to  pay  to  living  members  of  said  soci- 
ety, and  that  he,  as  well  as  the  Attorney  General  of  said  State 
of  Illinois,  stated  and  so  informed  the  officers  of  the  society, 
that  if  they  or  the  said  society  attempted  to  carry  out  the 
provision  of  said  certificate,  paying  living  members  of  said 
society,  they  would  take  steps  to  arrest  and  cancel  the  charter 
of  said  society,  and  prosecute  said  officers  for  a  violation  of 
law  governing  such  corporations. 

Eighth.  That  said  plaintiff  was  present  at  the  annual  meet- 
ing, mentioned  as  being  held  April  4, 1683,  in  paragraph  sixth 
hereof,  at  the  time  said  amendments  were  made  in  its  con- 
stitution and  by-laws  as  aforesaid,  and  objected  to  having  such 
amendments  so  made,  and  has  ever  since  objected  to  the 
action  of  said  society,  and  of  its  board  of  directors,  in  that 
resrard. 

That  in  consequence  of  said  notice  of  said  Auditor  and  said 
Attorney  General,  as  aforesaid,  to-wit,  on  the  21st  day  of  No- 
vember, A.  D.  1881,  said  society  made  said  change  in  the 
form  of  certificates  issued  by  said  society. 

That  after  the  aforesaid  action  of  said  society,  and  of  the 
said  board  of  directors,  in  regard  to  the  amendments  to  said 
constitution  and  by-laws,  and  the  issuing  of  amended  form  of 
certificate,  the  plaintiff  has  continued  to  pay  assessments  that 
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have  been  since  then  made,  with  other  members  who  have 
held  the  amended  form  of  certificate. 

It  is  further  agreed  that  the  court  is  to  construe  the  exhib- 
its hereto,  and  the  proceedings  of  the  defendant  herein  set 
forth,  according  to  their  legal  effect,  notwithstanding  any  lan- 
guage herein  contained  which  might  deem  to  give  construc- 
tion to  the  same  by  agreement  or  acquiescence. 

That  the  said  parties  to  this  agreement  submit  the  follow- 
ing points  of  law  at  issue  between  them  on  the  foregoing 
statement  of  facts.  The  said  plaintiff  maintains  the  law  to  be 
as  follows : 

I.  The  constitution  of  said  defendant  constitutes  a  contract 
witli  the  plaintiff;  that  the  same  is  within  the  legislative 
power  of  the  defendant,  and  upon  the  reception  of  the  said 
plaintiff  as  a  member  of  said  association,  and  upon  his  paying 
the  assessments  made  upon  him  until  he  became  seventy  years 
of  age,  as  shown  by  the  agreed  state  of  facts,  the  defendant 
became  liable  to  pay  him  the  sum  of  one  dollar  for  each  mem- 
ber of  the  class  to  which  he  belonged,  to-wit,  $1,836,  within 
sixty  days  after  proof  of  his  having  arrived  at  that  age. 

II.  Although  tlie  said  provision  in  said  defendant's  con- 
stitution may  not  be  strictly  within  the  scope  of  defendant's 
powers  as  a  corporation,  yet,  after  receiving  plaintiff's  money 
on  assessments  made  by  defendant  until  the  time  when  the 
money  therein  mentioned  became  due  and  payable,  defendant 
can  not  now  setup  in  its  defense  a  want  of  power  to  make  and 
enter  into  said  contract. 

III.  The  certificate  of  membership  issued  by  said  defend- 
ant to  said  plaintiff  is  contilusive  evidence  of  the  existence  of 
a  contract  between  plaintiff  and  defendant,  as  provided  in  the 
defendant's  constitution  and  by-laws,  at  the  time  said  certifi- 
cate was  issued,  and  so  long  as  plaintiff  continued  to  comply 
with  all  the  conditions  of  his  membership. 

IV.  The  said  certificate  of  membership  is  of  itself  a  valid 
contract  between  the  plaintiff  and  defendant,  which,  upon 
plaintiff's  complying  with  all  the  conditions  therein  expressed, 
entitles  him  to  receive  from  defendant  the  sum  of  one  dollar 
for  each  member  of  the  class  to  which  he  belonged,  to-wit, 

ToL.  XXVI   10 
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$1,836,  sixty  days  after  making  proof  of  his  having  arrived  at 
the  age  of  seventy  j'ears,  which  has  been  done. 

V.  The  proofs  having  been  made,  as  set  oat  in  the  agreed 
state  of  facts,  and  no  objection  having  been  made  to  their  enffi- 
cicncy  before  the  expiration  of  sixty  days  thereafter,  it  is  now 
too  late  to  raise  any  question  as  to  their  sufficiency. 

VI.  Plaintiff's  riglit  of  recovery  does  not  depend  upon  the 
defendant's  ability  to  collect  the  assessment  provided  for  in 
the  constitution ;  for, 

1.  The  contract  is  to  pay  one  dollar  for  each  member  of 
Division  A,  which  payment  is  not  made  to  depend  upon  the 
collection  of  that  or  any  other  eum  from  such  members. 

2.  Each  member  is  assessed  a  certain  sum  upon  every  death, 
or  upon  the  members  arriving  at  the  age  of  seventy  years,  etc, 
of  which  sum  a  portion,  together  with  admission  fees,  is,  by 
Art.  VIll,  set  apart  as  a  permanent  fund  to  be  paid  to  benefi- 
ciaries before  assessments  are  collected  from  survivors,  and  to 
make  up  deficits  in  assessments. 

3.  If  there  is  a  want  of  power  to  make  and  collect  the  as- 
sessments, it  only  goes  to  the  power  of  plaintiff  to  enforce  the 
collection  of  his  judgment,  but  does  not  affect  his  right  of 
recovery. 

4.  The  converse  of  defendant's  claim  is  the  law.  If  there 
is  a  legal  liability,  the  right  to  make  and  collect  the  assessments 
follows,  of  course. 

5.  If  the  contract  originally  was  valid,  defendant  could  not 
of  its  own  motion  destroy  the  contract  by  putting  it  out  of  its 
power  to  provide  for  its  payment  by  making  assessments. 

VII.  If  it  were  true  that,  by  issuing  the  certificate  of  mem- 
bership to  plaintiff,  and  others  of  like  tenor,  defendant  had 
undertaken  the  business  of  life  insurance,  in  violation  of  law, 
yet  that  would  not  deprive  plaintiff  of  his  right  of  recovery 
against  defendant.  The  law  in  regard  to  life  insurance  does 
not  render  such  contracts  void. 

VIII.  The  defendant  did  not  amend  its  constitution  and 
by-laws,  in  respect  to  the  subject-matter  of  the  contract 
between  plaintiff  and  defendant,  at  any  time  before  he  had 
arrived  at  the  age  of  seventy  years;  because 
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1.  The  action  of  the  association  at  its  meeting  April  1, 
1885,  simply  transferred  certain  sections  of  the  constitution  to, 
and  made  them  a  part  of  the  by-laws.  They  still  retain  their 
^atiLS  as  part  of  said  contract. 

2.  When  so  transferred  to  the  by-laws,  they  conld  not  be 
amended  until  the  expiration  of  one  month  from  the  time 
when  the  proposed  amendment  had  been  submitted  in  writing 
to  a  meeting  of  the  board  of  directors. 

3.  The  said  sections  of  the  constitution  became  a  part  of 
the  by-laws  on  the  first  day  of  April,  A.  D.  1885;  the  alleged 
amendments  were  made  April  21st,  A.  D.  1885,  less  than  one 
month  from  the  time  when  the  same  came  under  the  jurisdic- 
tion of  the  board. 

IX.  But  even  if  the  constitution  and  by-laws  of  defendant 
had  been  changed  by  the  action  of  the  association  or  its  board 
of  directors,  yet,  without  the  consent  of  plaintiflF,  such  change 
could  not  abrogate  the  contract  between  him  and  defendant. 

X.  The  provisions  of  the  constitution  and  by-laws  of  de- 
fendant having  suffered  no  change,  except  a  transfer  of  certain 
sections  from  the  former  to  the  latter,  the  standing  of  plaintiff 
in  the  association  is  the  same  it  has  been  from  the  beginning; 
and  inasmuch  as  the  constitution  and  by-laws,  and  not  the 
certificate  of  membership,  fix  the  status  of  membership,  all 
new  members  admitted  to  the  class  to  which  plaintiff  belongs 
occupy  the  same  footing  with  him.  The  new  form  of  certifi- 
cate, issued  after  the  controversy  with  the  Auditor,  being 
inconsistent  and  in  conflict  with  the  provisions  of  the  constitu- 
tion and  by-laws,  can  not  deprive  plaintiff  of  any  of  his  rights, 
nor  can  it  exempt  such  new  members  from  assessments  to  pay 
plaintiff's  claim,  and  they  are  bound  by  the  provisions  of  the 
constitution  and  by-laws  until  lawfully  changed,  repealed  or 
abolished,  notwithstanding  the  form  of  their  certificate. 

XI.  While  it  may  be  true  that  defendant,  at  the  time  of 
plaintiff's  becoming  a  member  thereof,  was  not  an  insurance 
company,  as  defined  by  Sec.  31,  Chap.  32,  E.  S.,  it  is  equally 
true  it  was  not  a  life  insurance  company  so  as  to  bring  it 
within  the  provisions,  or  subject  it  to  the  penalties  of  the  Act 
of  March  21,  1869,  entitled  "An  act  to  organize  and  regulate 
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the  business  of  life  insurance  "  still  in  force.  Nor  is  it  a  com- 
pany organized  under  the  Act  of  June  18,  1883,  in  regard  to 
mutual  benefit  associations.  Its  purpose  was  a  lawful  one,  and 
its  constitution  and  by-laws  contravened  no  law  or  constitution 
of  this  State  or  of  the  United  States.  Its  general  purpose  is 
declared  in  its  apph'cation  for  license.  The  method  of  ac- 
complishing that  purpose  is  set  forth  in  the  constitution  and 
by-laws.  It  is  not  foreign  to  that  ]nirpose  to  make  the  bene- 
fit payable  to  the  member  himself  when  he  shall  have  arrived 
at  the  age  of  seventy  years.  The  action  of  the  Auditor  was 
therefore  uncalled  for  and  unauthorized  by  law. 

XIL  The  fact  that  defendant  has  never  exercised  the 
power  of  paying  or  collecting  assessments  to  be  paid  to  living 
members  is  of  no  force,  from  the  fact  that  none  have  ever 
been  called  for,-  as  appeai-s  in  proof. 

XIII.  The  fact  that  plaintiff  has  continued  to  pay  his  as- 
sessments since  notified  of  the  action  of  the  society,  or  its 
board  of  trustees,  in  regard  to  the  alleged  clian^^es  in  the  con- 
stitution and  by-laws,  can  work  him  no  harm.  Defendant  con- 
tinued to  assess  him.  lie  was  bound  to  pay  the  assessments 
in  order  to  preserve  his  membership,  for  the  benefit  of  his 
wife  and  chiidrenj  in  case  he  should  die  before  arriving  at 
seventy  years  of  age.  * 

That  the  said  parties  to  this  agreement  would  submit  the 
following  |X)ints  of  law  at  issue  between  them  on  the  fore- 
going facts,  on  the  part  of  the  defendant  corporation. 

That  the  certificate  of  membership  and  the  agreement  con- 
tained therein,  so  far  as  the  same  provides  for  the  payment 
of  any  sum  to  the  holder,  or  member  of  said  society,  when  ho 
shall  arrive  at  the  age  of  seventy  years,  or  after  he  shall  have 
been  a  member  for  twenty-five  consecutive  years,  is  void,  of 
no  effect,  and  can  not  be  enforced  against  this  defendant  cor- 
poration for  the  following  reasons: 

I.  That  the  said  corporation,  as  shown  by  exhibit  A,  issued 
by  the  Secretary  of  State,  possesses  only  the  power  to  pay 
benefits  to,  and  give  financial  aid  to  the  widows,  orphans  and 
heirs  or  devisees  of  deceased  members,  and  no  other  objects. 

IL     That  the  lx)ard  of  directors  in  making  such  contracts 
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exceeded  tlieir  power  and  duties,  and  could  not  by  such  act 
bind  the  defendant,  of  which  extent  of  their  power  the  plaint- 
iff was  bonnd  to  take  notice. 

III.  That  should  the  present  board  of  director  attempt 
to  make  an  assessment  to  pay  said  plaintiff  his  claim,  it  would 
be  in  violation  of  law  and  would  subject  them  to  punishment 
under  the  law,  and  would  afford  ground  for  proceeding  to 
cancel  and  annul  their  chartered  rights. 

IV.  That  said  defendant  corporation,  before  said  plaintiff 
had  arrived  at  the  age  of  seventy  years,  had  taken  the  nec- 
essary steps  and  had  fully  amended  their  constitution  and 
by-laws  so  as  to  strike  out  all  that  part  of  the  same  which 
required  assessments  to  be  made  and  paid,  as  claimed  by  plaint- 
iff, of  which  he  had  notice. 

V.  That  any  rights  which  the  plaintiff  might  have  (if  any) 
would  be  against  the  board  of  directors  and  officers  who  issued 
such  certificates  exceeding  their  powers,  and  not  against  the 
defendant  corporation,  and  this  defendant  is  not  estopped  from 
setting  up  such  want  of  authority  exercised  by  its  officers. 

VL  That  the  present  board  of  directors,  or  the  officers  of 
tliis  association,  can  in  no  case  be  required  to  carry  into  effect 
an  illegal  contract  made  by  their  predecessors  in  office,  more 
especially  when  by  so  doing  they  would  subject  themselves 
tD  penalties  for  a  violation  of  law. 

VIL  Tliat  this  is  a  corporation  in  which  all  its  officers  and 
members  are  governed  and  controlled  by  its  constitution  and 
by-laws,  and  such  changes  and  amendments  as  may  be  made 
in  them  from  time  to  time;  and  that  the  certiticate  of  the 
plaintiff  was  received  by  him  subject  to  such  changes  as  might 
be  made  to  the  same,  or  it  was  affected  by  any  such  change 
60  made. 

VIII.  That  the  amendments  made  in  the  constitution  of 
the  defendant  .corporation  took  from  its  officers  and  board  of 
directors  the  power  to  make  such  assessments  as  demanded  by 
plaintiff,  and  in  that  regard  changed  the  certificate  of  the 
plaintiff;  that  he,  the  plaintiff,  was  as  well  bound  by  such  action 
as  the  society  or  its  officers. 

IX.  That  in  the  form  of  action  brought  by  the  plaintiff  in 
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this  cause,  the  court  possesses  no  pow«r  by  which  it  can  author- 
ize said  defendant  corporation  or  its  officers  to  make  any 
assessment  upon  its  membera  to  pay  plaintiflPs  claim,  nor  does 
said  court  possess  the  power  to  compel  in3inboi's  of  the  division 
which  plaintiff  is  in,  to  pay  such  assessments  to  said  defendant, 
or  its  officers,  that  they  might  comply  with  an  order  of  the 
court,  should  such  be  made. 

X.  That  only  597  members  of  said  Division  A,  of  which 
the  plaintiff  was  a  member,  had  or  held  certificates  containing 
the  clause  upon  which  the  plaintiff  claims  at  the  time  he  ar- 
rived at  the  age  of  seventy  years,  and  all  others  of  said  Division 
A  are  ip  no  wise  a  party  to  such  contract,  or  in  any  degree 
bound  thereby,  and  never  were. 

XL  That  under  the  law,  the  carrying  the  risk  by  the  de- 
fendant corporation,  of  the  plaintiff,  has  been  a  sufficient  con- 
sideration for  all  assessmonts  by  him  paid,  and  should  he  con- 
tinue to  pay  assessments  until  his  death,  the  defendant  will  be 
liable  to  pay  plaintiff's  heirs  and  executors  the  amount  to 
which  his  legal  representiitives  will  be  entitled,  under  the  said 
cortificate  at  the  time  of  plaintiff's  death. 

Messrs.  Abbott  &  Benson,  for  appellant. 

There  can  beno  question  that,  in  making  the  certificate  to 
appellee  to  pay  him  bmofits  during  his  lifetime,  appellant  ex- 
ceeded its  power,  under  its  license  and  under  the  law,  and  it 
may  plead  this  want  of  power.  Dartmouth  College  v.  Wood- 
man, 4  Wheat.  518;  Hood  v.  N.  Y.  &  N.  11.  R.  R,  22  Conn. 
502;  1  Parsons  on  Contracts,  p.  141;  Gieen's  Brice's  Ultra 
Yires,  744;  Bradley  v.  Ballard,  55  111.  413. 

The  court  makes  this  restriction  to  the  plea  of  ultra  vire^. 
When  such  corporation  deals  with  a  stranger,  who  bad  no 
knowledge  of  its  power,  or  when  a  corporation  gets  money  and 
refuses  to  return  it,  or  when  the  contract  is  completely  exe- 
cuted and  all  rights  are  lost,  unless  such  contract  is  ciUTied 
into  effect  and  no  other  rights  exist,  then  they  say  it  is  carry- 
ing the  doctrine  of  ultra  vires  too  far,  or,  where  it  would  be  an 
act  of  dishonusty,  then  such  corporation  would  be  estopped 
from  setting  up  such  plea.  8  111.  App.  350;  Brown  v.  Mort- 
gage Co.,  110  111.  235 ;  Darst  v.  Gale,  83  III.  136. 
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Appellee  being  a  member  of  said  society  is  charged  with 
full  knowledge  and  notice  of  all  the  powers  of  appellant,  and 
of  itti  want  of  power  to  pay  benefits  to  living  members. 
Brandt  v.  Fulton  Bank,  3  Wend.  683;  Mutual  Benefit  Ass'n 
V.  Hoyt,  46  Mich.  473. 

The  last  case  cited  fully  supports  our  view  that  this  certifi- 
cate so  far  as  it  requires  the  payment  to  appellee  while  living, 
is  void,  and  contrary  to  public  policy. 

Messrs.  McCuixoch  &  McCulloch,  for  appellee. 

The  statute  under  which  appellant  is  organized  does  not 
require  payment  of  the  money  to  the  beneficiaries  therein 
named.  It  does  not  point  out  the  channels  through  which 
the  intended  benefit  shall  reach  them.  No  reason  is  perceived 
why. that  benefit  may  not  be  made  as  effectual  by  lifting  a 
present  burden  from  their  shoulders,  in  the  lifetime  of  an 
aged  member,  as  by  compensating  them  after  his  death. 

Our  Supreme  Court  has  gone  much  further  than  this  in 
holding  that,  under  a  provision  in  favor  of  legatees,  the  mem- 
ber may,  by  a  provision  in  the  certificate  of  membership,  have 
it  made  payable  to  a  total  stranger.  Bloomington  Mut.  Ben. 
Ass'n  V.  Blue,  120  111.  121. 

The  statutes  show  that  it  was  the  legislative  intent  to  ex- 
clude from  the  operation  of  the  insurance  laws  all  corpora- 
tions operatifig  under  the  assessment  plan,  where  there  was 
neither  capital  stock,  dividends  of  profits  nor  any  other  pay- 
ment of  money  by  way  of  profits.  It  does  not  follow  that 
because  certain  characteristics  are  enumerated,  that  all  com- 
panies not  possessing  the  same  are  necessarily  insurance  com- 
panies within  the  meaning  of  the  statute. 

At  the  time  of  the  enactment  of  this  statute,  there  were 
probably  in  existence  certain  voluntary  associations  for  mutual 
benefit,  having  the  characteristics  therein  mentioned,  and  it 
being  doubtful  whether  or  not  they  might  come  under  the 
exception  relating  to  insurance,  they  were  specifically  excluded 
from  the  exception.  It  does  not  follow,  however,  that  be- 
cause they  were  specifically  excepted,  others  of  a  like  charac- 
ter, but  not  coming  exactly  within  that  definition,  were  to  be 
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treated  as  insurance  companies.  The  whole  tanor  of  our  leg- 
islation upon  that  subject  seems  to  point  to  the  intention  to 
treat  all  these  mutual  benefit  assessment  associations  as  not 
coming  within  the  insurance  exception.  If  there  could  have 
been  any  doubt  as  to  the  construction  of  the  Act  of  1872,  all 
room  for  such  doubt  was  effectually  swept  away  by  the  Act  of 
18^3. 

Baker,  J.  The  act  approved  March  26,  1869,  in  relation 
to  life  insurance  com[)anie8,  provides  that  before  any  life  in- 
surance company  goes  into  operation  under  the  laws  of  this 
State,  a  guarantee  capital  of  at  least  $100,000  shall  be  paid  in 
money  and  invested  in  such  stocks  and  securities  as  are  re- 
quired by  said  act,  and  that  until  the  Auditor  of  Public 
Accounts  shall  examine  the  capital  and  give  a  certificate  author- 
izing such  company  to  itjsue  policies,  no  policy  shall  be  issued. 
It  is  a  part  of  the  agreed  case  that  the  appellant  corporation 
is  not  an  insurance  company,  as  defined  by  the  statute,  but  that 
it  is  a  corporation  organized  under  the  laws  of  the  State  relat- 
ing to  cor])orations  not  for  j.ecuniary  profit,  its  object  being 
to  give  financial  aid  and  benefit  to  the  widows,  orphans  and 
heirs  or  devisees  of  deceased  members.  It  appears  from  "Ex- 
hibit A,"  which  is  expressly  made  a  part  of  the  agreed  case, 
that  the  certificate  which  was  filed  by  the  proposed  incorpo- 
rators in  the  oflice  of  the  Secretary  of  State,  on  the  30th  day 
of  March,  1874:,  stated  that  the  business  and  object  of  the 
society,  which  was  to  be  known  as  the  "  Canton  Masonic  Mutual 
Benevolent  Society,"  should  be  to  give  financial  aid  and  benefit 
to  the  widows,  orphans  and  heirs  or  devisees  of  deceased  mem- 
bera  It  also  appears  from  said  exhibit  that  the  certificate  of 
the  Secretary  of  State  declaring  the  legal  organization  of  the 
society  was  based  upon  the  certificate  of  the  incorporators, 
so  filed,  and  upon  the  provisions  of  the  act  concerning  corpo- 
rations, approved  April  18,  1872,  and  in  force  July  1,  1872. 
Prior  to  the  date  of  the  certificafe  of  the  incorporators  and 
its  filing,  Sec.  31  of  the  said  act  concerning  corporations  was 
amended  by  an  act  approved  March  28,  1874,  and  in  force, 
under  an  emergency  clause,  from  and  after  March  28,  1874. 
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The  amendment  so  made  provided  that,  "  associations  and  so- 
cieties which  are  intended  to  benefit  the  widows,  orphans, 
he  ire  and  devisees  of  deceased  membei*s  thereof,  and  where  no 
annual  dues  or  premiums  are  required,  and  where  the  mem- 
bers shall  receive  no  money  as  profit  or  otherwise,  shall  not 
bo  deemed  insurance  companies."  It  is  manifest  that  the 
society  in  question  is  organized  under  the  provisions  of  this 
amendatory  act  and  as  a  society  not  for  the  pecuniary  profit 
of  its  members.  In  Commercial  League  v.  The  Peo[)le,  90 
111.  166,  it  is  held  that  an  association  organized  under  said 
amendatory  clause  is  not  a  life  insurance  company  within  the 
meaning  of  the  statute  relating  to  life  insurance  companies. 

In  respect  to  associations  and  societies,  whose  charter  is  the 
amendatory  and  last  clause  of  Sec.  31,  Chap.  32  of  the  Re- 
vised Statutes  of  1874,  the  language  of  the  clause  is  manda- 
tory, that  "  tlie  members  shall  receive  no  money,  as  profit  or 
otherwise."  In  Commercial  League  v.  The  People,  au-pra^  it 
is  held  the  word  "profit"  means  the  gain  made  upon  any 
business  or  investment.  If  appellee,  as  a  member  of  tiio 
appellant  society,  has  invested  in  and  paid  to  the  association 
the  sum  of  $165,  and  is  entitled  to  receive  and  recover  from 
it  the  sam  of  $1,836,  in  consideration  of  such  investment, 
then  it  would  seem  necessarily  to  follow  that  he,  as  such 
member,  is  allowed  to  receive  money  as  a  profit  upon  his  in- 
vestment. 

It  must  bo  considered  that  the  clause  of  the  statute  under 
consideration  absolutely  prohibits  the  members  of  societies 
organized  under  said  clause  from  receiving  money  or  profits 
from  the  association.  The  corporators  elected  to  avail  them- 
selves of  the  privilege  given  them  by  the  statute  of  forming 
themselves  into  a  society  not  for  pecuniary  profit  to  them- 
selves, and  were  by  the  State,  upon  that  consideration,  freed 
from  the  heavy  burdens  imposed  by  law  upon  life  insurance 
companies.  To  permit  the  society  to  contract  to  pay  to  one 
of  its  members  upon  his  arriving  at  seventy  years  of  age,  or 
after  he  has  been  a  member  in  good  standing  for  twenty- five 
consecutive  years,  a  sum  of  money  as  profits  upon  his  invest- 
ments in  tlio  society,  would  be  in  fraud  of  the  charter  upon 
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which  it  depends  for  existence,  would  virtually  nullify  and 
abrogate  the  wholesome  statutes  enacted  for  the  purpose  of 
regulating  the  business  of  life  insurance  companies,  would  set 
at  naught  the  legislative  intent,  and  be  in  conflict  with  the 
public  policy  of  the  State.  Appellee  is  not  a  stranger  to  the 
corporation,  but  is  himself  a  member  of  the  society,  and  as 
such  is  chargeable  with  full  knowledge  and  notice  of  its 
charter  powers  and  of  the  requirements  and  prohibitions  of 
the  statute  under  which  it  is  organized. 

The  general  rule  is  that  an  agreement  to  do  a  thing  contrary 
to  law  or  public  policy  can  be  enforced  by  neither  party 
against  the  other.  When  a  statute  forbids  a  particular  busi- 
ness generally,  or  to  certain  corporations,  then  any  contract 
made  in  sucb  businoss  in  violation  of  the  statute  or  by  a  corpo- 
ration proh'bited  therefrom  is  void.  2  Paraons  on  Cont.  186; 
Bishop  on  Cont.  (Enlarged  Ed.),  Sees.  547,  549  and  627.  In 
Penii  V.  Bornman,  102  III.  523,  the  provision  in  the  bank 
charter  was  that  "no  director  of  said  corporation  shall  be  in- 
debted to  said  corporation,  either  directly  or  indirectly,  or 
individually,  at  any  time,  to  an  amount  greater  than  seventy- 
five  per  centum  of  the  capital  stock  held  by  such  director,  in 
good  faith  as  his  own,"  and  it  was  held  that  a  director  could 
not  enter  into  a  valid  contract  with  the  bank,  as  guarantor  or 
iudorser,  without  regard  to  his  ownership  of  stock  and  in  vio- 
lation of  such  provision,  and  that  no  recovery  could  be  had  by 
the  bank  under  such  a  contract  against  him  or  his  estate  ;  and 
it  was  further  held  that  the  prohibition  of  tlie  charter  applied 
to  the  bank  as  well  as  to  the  directors.  See  also,  the  numer- 
ous authorities  cited  in  the  opinion  of  the  court  in  Penn  v. 
Bornman. 

In  the  case  just  cited,  the  court  said,  in  substance,  that  they 
found  no  evidence  of  overreaching,  fraud  or  bad  faith  on  the 
])art  of  Bornman,  but  only  found  the  simple  fact  that  he,  like 
the  bank,  was  a  party  to  an  agreement  prohibited  by  its 
charter;  and  that  if  this  of  itself  affords  matter  of  estoppel 
against  the  defense  of  illegality  in  the  contract,  then  it  is 
manifest  such  a  defense  could  not  successfully  be  interposed  in 
any  case  where  the  agreement  is  6imi)ly  prohibited  by  statute, 
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and  that  to  so  hold  weuld,  under  the  pretense  of  construction, 
be,  in  effect,  abrogating  the  provisions  of  the  charter  by  judi- 
cial legislation.  These  remarks  seem  to  apply,  with  equal 
or  greater  force,  to  the  case  we  now  have  in  hand^ 

The  provisions  of  the  Acts  of  May  22,  1883,  and  June  18, 
1SS3,  have  no  bearing  updh  the  present  controversy.  Those 
acts  have  reference  only  to  contracts  for  indemnity  against 
accident  or  permanent  disability.  The  contract  here  involved 
is  not  for  indemnity  against  either  accident  or  permanent  dis- 
ability, and  there  is  nothing  in  the  case  to  either  indicate  or 
suggest  that  appellee  has  either  met  with  an  accident  or  is 
suflfering  from  a  permanent  disability. 

The  present  case  is  not  governed  by  and  is  easily  distin- 
guished from  the  case  of  Benefit  Association  v.  Blue,  120  III. 
121,  relied  upon  by  appellee.  There,  the  statute  did  not  foi- 
bid  the  contract  which  was  then  under  consideration ;  here, 
the  statute  does  forbid  the  contract  now  in  question.  There 
the  court  said:  ''It  is  contended  that  all  persons  not  named  in 
the  act  are  prohibited  from  becoming  beneficiaries.  It  will 
be  observed  that  the  contract  involved  is  not  absolutely  pro- 
hibited by  statute.  All  that  can  properly  be  claimed  is,  that 
it  was  not  expressly  authorized  by  the  statute."  Here,  the 
charter  of  the  appellant  society  contains  an  absolute  prohibi- 
tion against  the  character  of  benefits  sought  to  be  recovered, 
and  the  language  of  the  statute  is  "the  members  shall  receive 
no  money,  as  profit  or  otherwise." 

In  our  opinion,  the  members  of  the  Canton  Masonic  Mu- 
tual Benevolent  Society,  as  well  as  the  society  itself,  were 
bound  to  know  that  a  contract,  such  as  that  here  in  suit,  was 
invalid  so  far  as  it  provided  for  the  payment  of  a  sum  or 
Bums  of  money  to  a  member  of  the  association  upon  his  ar- 
rival at  the  age  of  seventy  years,  or  after  he  had  been  a  mem- 
ber in  good  standing  for  twenty-five  consecutive  years,  and 
was  binding  only  in  respect  to  the  benefits  secured  thereby  to 
the  widow,  orphans,  heirs  and  devisees  of  such  member,  or 
other  person  entitled  thereto  after  his  decease. 

Our  conclusion  is,  that  the  judgment  of  the  Circuit  Court 
was  erroneous,  and  it  ifi  reversed. 

Judgment  reversed. 
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Fbances  M.  Doyle 

V. 

E.  Sanford  et  al. 

Mortgages — Bill  to    Redeem — Second   Appeal — Vsury — Tender — ^Res 

Adjudlcata. 

Upon  a  second  appeal  in  a  proceeding  to  redeem  certain  mortgaged  prem- 
ises, it  is  held:  That  the  complainant,  having  been  defeated  on  the  claim  of 
usury,  can  not  now  rely  upon  the  claim  of  tender,  the  two  being  inconsist- 
ent; and  that  the  claim  of  tender  and  the  defendant's  claim  for  attorney's 
fees  are  res  adjudicata. 

[Opinion  filed  March  20,  1888.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

This  was  a  bill  filed  by  appellant  against  appellees,  seeking 
to  redeem  real  estate  from  a  mortgage  held  by  appellees,  or 
one  of  them.  John  T.  Martin  was  the  original  owner  of  the 
land  in  question  and,  on  July  10,  1875,  borrowed  from  E. 
Sanford  $300  for  five  years  at  ten  per  cent,  interest  per  annum, 
payable  semi-annually  at  the  Chemical  National  Bank  of  New 
York,  in  the  State  of  New  York.  The  said  Martin  executed 
to  said  Sanford  a  mortgage  on  the  said  land  to  secure  said 
note  and  also  ten  percent  attorney's  fees  in  case  the  mortgage 
was  not  paid  at  maturity.  The  said  Martin  sold  and  con- 
veyed the  said  land  to  one  Hurlburt,  who  convej'ed  the  same 
to  complainant,  January  20,  1880.  The  bill  relied  on  two 
points  for  relief,  aside  from  the  right  to  redeem.  1st  In 
order  to  avoid  costs  and  interests  the  tender  of  §34:6.50  at  the 
said  bank  as  well  as  to  Sanford,  that  sum  being  the  amount  of 
the  principal  sum,  together  with  interest  at  ten  per  cent,  at  the 
date  of  the  supj)0sed  tender,  but  claims  that  the  amount  was 
refused,  tlie  holder  of  tlie  note  demanding  the  ten  per  cent, 
attorney's  fees. 
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The  appellant  claimed  in  the  bill,  and  still  claims,  that  she 
kept  the  tender  good  by  an  offer  to  bring  it  into  court  and  pay 
it  over  at  any  time.  The  second  contention  made  by  the  com- 
plainant was  that  there  was  usury  in  the  inception  of  the  con- 
tract, and  she  sought  to  avoid  the  payment  of  all  interest 
except  six  per  cbnt,  and  to  have  all  payments  On  interest 
a))plied  in  discharge  of  the  note,  pro  tanto.  The  cause  was 
tried  in  the  court  below,  and  resulted  in  the  court  deciding 
that  the  claim  of  usury  was  made  out,  and  deciding  that  only 
interest  at  the  rate  of  six  per  cent  could  be  allowed,  and  ren- 
dering  decree  for  appellees  for  the  amount  of  the  note  and  six 
per  cent  interest  on  that  basis.  From  this  decree  the  appel- 
lees appealed  the  cause  to  this  court.  Upon  a  hearing  herein 
the  court  held  tliat  the  court  below  erred  in  allowing  usury  in 
favor  of  the  appellant  she  being  a  purchaser  of  the  land  in 
such  manner  as  to  charge  her  with  the  payqient  of  the  nole 
and  interest  as  given,  and  remanded  the  cause  to  the  court 
below,  with  directions  to  that  court  to  fix  a  day  upon  which 
appellant  should  bring  into  court  the  amount  due  upon  the 
mortgage  according  to  its  terms,  reckoning  interest  to  the  djiy 
fixed  for  payment;  also  that  the  appellant  herein,  appellee 
then,  should  pay  the  costs,  and  that  in  default  of  the  payment 
of  the  amount  so  found  due  after  allowing  just  credits,  that 
the  bill  be  dismissed  at  the  appellant's  (Doyle's)  costs.  The 
case  will  be  found  reported  in  16  111.  App.  508. 

The  cause  has  been  again  tried  and  the  court  below  ren- 
dered a  decree  in  favor  of  appellant  in  conformity  with  the 
direction  of  this  court  Tlie  appellant  brings  the  case  here 
and  as^ks  a  reversal  on  the'  following  grounds,  to  wit:  The 
court  below  erred  in  not  finding  and  holding  that  there  had 
been  a  tender  of  the  fnll  amount  of  the  note  and  interest  at 
the  time  it  fell  due  to  the  holder  thereof,  and  in  not  decree- 
ing costs  against  appellees,  and  in  not  disallowing  interest 
from  date  of  tender,  and  in  not  allowing  appellant  to  dismiss 
her  bill  after  the  master's  report  had  been  filed  and  appellant's 
exceptions  hereto  overruled.  Tlie.  appellees  assigned  cross- 
errors  as  follows:  The  court  erred  in  not  allowing  the  ten 
per  cent,  attorney's  fees  provided  for  in  the  note  and  mort- 
g»ge. 
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Mr.  Robert  Doylb,  for  appellant 

Mr.  E.  Sanfoed,  for  appellees. 

Lacey,  J.  When  this  case  was  here  on  a  former  appeal  the 
onlj  question  presented  by  either  party  to  the  record  was 
whether  the  appellant,  being  the  purchaser  of  the  mortgaged 
premises,  and  liaving  agreed  to  pay  the  mortgage  debt,  could 
be  allowed  to  claim  the  benefit  of  pleading  usury. 

On  that  appeal  the  appellant  raised  by  assignment  of  cross- 
error,  or  otherwise,  no  question  of  tender,  she  claiming  alone 
the  benefit  of  the  usury  statute. 

The  position  that  appellant  took  prior  to  the  former  appeal 
on  the  trial  of  the  case  in  the  court  below  was  that  she,  as 
the  assignee  of  the  mortgagor,  was  entitled  to  a  large  reduc- 
tion on  account  of  usurv,  and  insisted  on  and  obtained  a  decree 
inconsistent  with  the.  claim  of  tender  by  procuring  the  court 
to  allow  her  claim  of  usury.  The  two  claims  were  inconsistent 
with  each  otlier.  The  appellant  had,  as  she  insists  here,  made 
a  full  tender  of  the  amount  of  the  note  and  interest  at  ten  per 
cent,  up  to  the  time  it  was  due  and  stood  ready  all  the  time  to 
pay  that  amount  over  to  the  appellees  upon  their  signifying  a 
willingness  to  accept  it.  If  tliis  claim  had  been  insisted  upon 
all  the  time  and  the  other  claim  not  set  up,  there  would  have 
been  much  force  in  the  contention  made  here  for  the  first  time. 

But  after  having  litigated  the  matter  on  an  entirely  diflferent 
b.isis  at  much  expense  and  delay  and  having  been  defeated 
there  is  no  justice  in  allowing  her  now  to  renew  the  claim  of 
tender^     It  should  be  regarded  as  having  been  abandoned. 

We  regard  also  that  the  matter  is  res  aJjudlcaia  by  this 
court  on  the  former  appeal  and  the  judgment  of  the  court. 
The  remaining  order  directed  the  court  below  to  count  the 
interest  on  the  note  according  to  its  terms,  to  the  date  to  bo ' 
fixed  by  the  decree  for  its  payment,  only  allowing  just  credits. 
This  necessarily  cut  off  any  claim  of  tender;  for  in  case  of  the 
allowance  of  tender  all  interest  from  the  day  of  tender  would 
have  been  cut  off  as  well  as  costs,  which  were  allowed  by  our 
order  to  appellees.    It  also  follows,  as  a  necessary  consequence, 
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tliat  the  appellees'  claim  for  attorney's  foes  was  cut  off.  By  the 
order  remanding  the  cause  only  the  principal  and  interest 
were  to  be  allowed.  It  also  precluded  the  court  from  dismiss* 
ing  the  bill,  in  any  other  manner  than  as  ordered  by  this  court, 
and  that  was  to  lix  a  day  of  payment  in  which  time  appellant 
might  pay  the  amount  due  and  costs  and  on  failure  so  to  do 
tlie  bill  stand  dismissed.  Gage  v.  Baily,  119  111.  539,  and  cases 
cited.  The  decree  of  the  court  below,  being  in  conformity 
with  the  former  opinion  and  order  of  this  court,  is  affirmed. 

Decree  affinned. 


Felix  W.  Calkins 

V. 

D.  C.  Spraker  and  Henry  A.  Butzow. 

Drainage — Notices — Relief  for  Irregularities — Bill — Quo  Warranto — 
Special  Assessments — Sale— Bill  to  Set  Aside  Certificates, 

1.  A  bill  in  equity  does  not  He  for  relief  on  account  of  any  irregularity 
or  infnifficiency  in  the  statutory  notices  antedating  the  order  of  the  County 
Court  confirming  the  report  of  the  commissioners,  and  finding  that  a  drain- 
age district  is  duly  established. 

2.  Where  the  jury  has  completed  the  assesflraent  of  damages  and  benefits, 
only  posted  and  pubtished  notices  of  the  time  and  place  for  hearing  objec- 
tions are  required  to  be  given. 

3.  In  the  case  represented,  it  Is  held:  That  the  bill,  filed  by  a  non- 
reRident  owner  to  set  aside,  as  clouds  upon  his  title,  certain  certificates  of 
purchase  issued  upon  a  sale  made  to  collect  special  assessment<«,  will  not  lie; 
and  that  the  notices  of  the  time  and  place  for  objecting  to  such  assessments 
were  suliicient 

[Opinion  filed  March  20,  1888.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
lion.  Alfred  Sample,  Judge,  presiding. 

Messrs.  C.  H.  &  C.  B.  Wood,  for  appellant. 

In  special  proceedings,  in  order  to  fix  a  lien  upon  lands 
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affected,  against  the  owner's  wishes,  the  provisions  of  tlio 
statute  must  be  observed.  This  is  especially  true  where  it  is 
sought  to  be  done  by  constructive  notice.  In  such  case,  all 
the  requirements  of  the  statute  must  be  observed,  in  order  to 
authorize  the  court  to  proceed  and  fix  the  lien.  Scott  v 
Brackett,  89  Ind.  418;  Steinbach  v.  Leese,  27  Cal.  295;  Staples 
V.  Fairchild,  3  K  T.  41;  Payne  v.  Young,  8  N.  T.  158. 

All  provisions  designed  to  give  the  owner  the  opportunity 
of  a  review  of  the  assessment,  whether  by  the  assessors  them- 
selves or  an  appeal  from  their  conclusions,  are  exclusively  in 
his  interest.  Every  notice  which  the  statute  provides  for  to 
that  end,  whether  by  publication  or  otherwise,  must  be  given 
with  scrupulous  observance  of  all  its  requirements.  The 
notice  can  not  be  shortened  a  single  day  without  rendering  it 
ineffectual,  the  presumption  being  that  the  law  has  made  it 
as  short  as  was  deemed  consistent  with  due  protection. 

The  same  rules  apply  to  any  notice  required  of  subsequent 
proceedings;  if  required  to  be  given  within  a  certain  time,  or 
in  any  prescribed  mode,  it  must  be  so  given.  Cooley  on  Tax- 
ation, 2d  Ed.  287,  and  cases  there  cited. 

Whatever  statutory  proceedings  are  made  for  notice  and 
hearing  must  be  regarded,  under  the  rules  of  construction 
already  given,  as  mandatory.  A  compliance  with  them  in  all 
essential  particulars  should,  therefore,  l^  held  a  condition 
precedent  to  any  further  proceedings.  Cooley  on  Taxation, 
2d  Ed.  305;  Nashville  v.  Weiser,  54'lll.  245;  Mix  v.  People, 
72  111.  241. 

If  the  record  shows  a  certificate  of  the  publication  of  no- 
tice not  such  as  the  law  required  to  give  jurisdiction,  a  recital 
in  the  orders  and  judgment  that  notice  was  properly  given 
will  not  avail  to  sustain  the  judgment.  TVallahan  v.  Inger- 
soll,  117  111.  123. 

It  was  erroneously  supposed  that  this  bill  seeks  to  question 
the  organization  of  the  district.  It  is  framed  upon  no  such 
theory  and  asks  no  such  relief.  The  bill  is  framed  solely  to 
set  aside  the  certificates  of  sale.  If  the  assessments  were  ille- 
gal for  want  of  notice  to  the  owner,  this  must  be  done,  but  as 
it  is  claimed,  in  effect,  that  if  there  was  j>roper  constructive* 
notice  at  the  organization  of  the  district,  the  owner  is  bound 
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by  all  the  subsequent  proceedings,  it  was  necessary  to  trace 
the  proceedings  from  their  inception  to  show  tlie  want  of 
jnrisdiction  as  to  this  particular  land.  This  party  had  no  notice 
in  fact  or  in  law,  and  yet  it  is  claimed  that  his  property  shall 
be  sequestrated  without  a  hearing. 

Messrs.  Tracy  B.   Habris  and  Kay  &  Evans,  for  appellees. 

The  bill  strikes  at  the  legality  of  the  organization  of  the 
district.  It  attacks  the  validity  of  the  notices  given  for  the 
hearing  on  the  petition,  and  on  the  commissioners'  report, 
which  precede  the  final  organization  as  provided  in  Sec.  19. 
This  can  not  be  done  by  a  bill  in  chancery.  Being  a  corpora- 
tion de  facto  its  existence  can  not  be  attacked  collaterally. 
Blake  v.  People,  109  111.  604;  Keigwin  v.  Drainage  Commis- 
sioners, 115  111.  347. 

Baker,  J.  Tliis  was  a  bill  in  chancery  exhibited  by  Felix 
W.  Calkins,  the  appellant,  against  appellees,  to  set  aside  as 
clouds  upon  his  title  certain  certificates  of  purchase  issued 
upon  a  sale  made  to  collect  special  assessments  for  ditch  pur- 
poses on  280  acres  of  land  in  Sec.  8,  T.  27  N.,  R  12,  W.  of 
the  2d  P.  M.,  in  Iroquois  County,  Illinois. 

George  C.  Tallman,  of  Brooklyn,  New  York,  acquired  the 
title  to  said  lands  by  deed,  which  was  duly  recorded  on  the 
24th  day  of  October,  1879.  An  exemplification  of  the  will  of 
said  Tallman  was  placed  upon  the  records  of  Iroquois  County 
on  the  28th  of  August,  1880,  showing  a  devise  of  said  lands 
in  trust  to  P.  H.  Lawrence,  executor;  and  on  June  25,  18S3, 
said  executor,  F.  H.  Lawrence,  by  virtue  of  the  powers  con- 
ferred in  the  will,  conveyed  the  lands  to  appellant. 

A  drainage  district  known  as  "Middleport  Drainage  District 
No.  1,"  which  included  the  tracts  of  land  in  question,  wa 
formed,  upon  a  petition  which  was  filed  in  the  County  Court 
of  Iroquois  County,  on  the  27th  day  of  March,  18S2.  The 
County  Court,  on  the  24th  of  May,  1882,  heard  and  deter- 
mined the  matters  pertaining  to  the  formation  of  the  drainage 
district,  and  appointed  three  commissioners  to  lay  out  and  con- 
struct the  proposed  work.     The  commissioners  made  to  the 
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court  a  report  of  their  conclusions  and  filed  therewith  a  copy 
of  their  surveys,  profiled,  plans  and  specifications,  and  also  a 
plat  of  the  district  showing  the  lands  embraced  therein  by 
sections  and  parts  of  sections.  This  report  of  the  commis- 
sioners wad  confirmed  by  the  conrt  on  the  11th  day  of  Sep- 
tember, 1882,  and  thereupon  a  jury  of  twelve  men  was  im'^ 
paneled  to  make  an  assessment  of  damages  and  benefits.  The 
jury  made  an  assessment,  and  the  20th  day  of  November, 
1882,  was  fixed  npon  as  the  time  for  hearing  objections  there- 
to, and  on  the  21st  of  November,  all  objections  having  been 
heard,  the  assessment  was  confirmed  and  certificate  made. 
The  assessment  so  made  and  confirmed  included  the  assess- 
ments for  which  the  lands  in  question  were  sold  and  upon 
which  the  certificates  of  purchase  in  controversy  wfere  based. 

It  is  conceded  that  the  County  Clerk  caused  three  weeks' 
notice  of  the  presentation  and  filing  of  the  petition  for  the 
organization  of  the  drainage  district  to  be  given  by  posting 
notices  thereof  ip  at  least  five  of  the  most  public  places  in  the 
proposed  district  in  which  the  work  was  to  be  done,  and  abo 
by  publishing  a  copy  thereof  at  least  once  a  week  for  three 
successive  weeks  in  a  newspaper  published  in  the  county  in 
which  the  district  was  proposed  to  be  formed.  Nor  is  it 
claimed  otherwise  than  that  the  Countv  Clerk  ciiused  notice 
to  be  given  in  the  same  manner^  stating  the  time  of  the  filing 
of  the  reports  of  the  commissioners  and  upon  what  day  appli- 
cation would  be  made  for  the  confirmation  of  such  report.  It 
is  also  admitted  that  at  least  ten  days'  notice  was  given  by  the 
commissioners  of  the  time  and  place  for  hearing  objcclions  to 
and  correcting  the  assessments  made  by  the  jury,  by  publica- 
tion in  a  newspaper  and  by  posting  notices  in  the  district. 

The  contention  of  appellant  is  that  F.  H.  Lawren*^,  execu- 
tor of  George  C.  Tallnian,  deceased,  and  owner  in  trust  of  the 
lands,  was  a  non-resident  of  the  County  of  Iroquois  and  of  the 
State  of  Illinois,  and  that  under  the  state  of  facts  appearing 
in  the  record  the  name  and  j)lace  of  residence  of  the  owner  of 
said  lands  was  not  unknown,  or  shown  by  the  affidavit  filed 
with  the  petition  to  be  unknown;  and  that  there  was  no  ap- 
pearance by  Lawrence,  or  by  any  one  representing  the  estate 
of  George  C.  Tall  man,  deceased,  in  the  proceedings  had  eithe 
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upoD  tlie  24:th  of  May,  lltli  of  September,  or  20tli  or  21st  of 
November,  1882;  and  tliat  neither  the  County  Court,  or  the 
commissioners,  or  the  jury  impaneled,  acquired  any  jurisdic- 
tioii  of  the  owner  or  of  the  lands,  so  as  to  create  by  their  pro- 
ceedings a  valid  lien  on  said  lands. 

By  the  amendatory  act  in  foi-ce  May  19,  1881,  the  third 
section  of  the  act,  approved  and  in  force  May  29,  1879,  was 
60  amended  that  in  addition  to  the  notices  by  posting  and  by 
publication  in  a  newspaper  as  provided  for  in  the  original  sec- 
tion, it  was  required  that,  *'  if  any  of  the  land  owners  of  said 
district  are  non-residents  of  the  county  or  counties  in  which 
the  proposed  district  will  lie,  the  petition  shall  be  accom- 
paaied  by  an  affidavit,  giving  the  names  and  places  of  resi* 
dence  of  such  non-residents,  if  known,  and  if  unknown,  stating 
that,  upon  diligeut  inquiry,  their  places  of  residence  can  not 
be  ascertained;  and  the  clerk  shall  send  a  copy  of  the 
notice  aforesaid  to  each  of  said  non-residents  whose  residence 
is  known,  within  three  days  after  the  first  publication  of  the 
same."  Sec.  13  of  the  Act  of  1879  was  not  expressly  amended 
by  this  Act  of  1881,  but  it  would  seem  it  was  amended  there- 
by by  necessary  implication.  It  was  provided  in  said  Sec.  13 
that  notice  should  bo  given  of  the  day  application  would  be 
made  for  the  report  of  the  commissioners  "in  the  same  man- 
ner as  is  provided  in  Sec.  3." 

But,  the  notices  to  be  posted,  and  sent  or  mailed,  and  the 
publication  to  be  made  under  Sec.  3,  both  as  it  originally  stood 
and  as  amended  in  1881,  and  under  Sec.  13,  are  all  pre- 
liminary in  their  character  and  pertain  to  the  organization  of 
the  drainage  district  It  is  only  after  the  order  of  confirma- 
tion provided  for  in  Sec.  16  of  the  act  is  made  and  entered  of 
record  in  the  County  Court  that  the  proposed  drainage  district 
becomes  in  fact  and  in  law  a  drainage  district.  The  declara- 
tion and  mandate  of  the  statnte  is  that  upon  the  order  of  con- 
firmation being  entered  of  record,  the  drainage  district  is  a 
body  politic  and  corporate,  with  the  right  to  sue  and  be  sued, 
and  adopt  and  nse  a  corporate  seal,  and  have  perpetual  succes- 
sion and  exercise  the  functions  conferred  upon  drainage  dis- 
tricts by  law. 

In  the  case  at  bar  the  conclusion  must  be  that  when,  on  the 
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11th  day  of  September,  1882,  the  County  Court  made  the 
statutory  order  of  confirmation  confirmino^  the  report  of  the 
commissioners  and  finding  that  the  drainage  district  was  duly 
established  as  provided  by  law,  and  said  order  was  duly  en- 
tered of  record,  then  the  Middleport  Drainage  District  No.  1, 
became  and  was  a  drainage  district  and  a  body  politic  and  cor- 
porate de  facto^  even  if  not  dejure.  Whether  or  not  it  became 
a  drainage  district  dejure^  to  the  extent  it  was  declared  to  be 
a  district  by  the  order  of  confirmation,  we  have  no  power  here 
to  determine.  For  any  irregularity  or  insufiiciency  of  the 
statutory  notices  antedating  the  order  confirming  the  report 
of  the  commissioners,  no  relief  can  be  obtained  by  bill  in 
chancery,  and  the  only  remedy,  if  any  there  be,  is  by  an  infor- 
mation in  the  nature  of  a  giio  warranto.  Blake  v.  People,  109 
111.  504;  Huston  V.  Clark,  112  111.  344;  Keigwin  v.  Drainage 
Commissioners,  115  111.  347.  In  Evans  v.  Lewis,  121  111.  478, 
it  was  held  that  if  drainage  commissioners  undertake  to  exer- 
cise powers  or  franchises  over  or  upon  lands  not  lawfully 
within  the  bounds  of  the  district,  their  right  or  authority  to 
act  as  to  these  lands  may  be  called  in  question  by  qtu)  warranto, 
but  can  not  be  called  in  question  by  bill  in  equity. 

When  the  jury  have  completed  their  assessment,  the  only 
notices  required  to  be  given  of  the  time  and  place  objections 
to  the  damages  and  benefits  assessed  will  be  heard,  are  notices 
of  at  least  ten  days,  by  posting  notices  in  five  or  more  of  the 
most  public  places  in  the  district,  and  by  publishing  a  copy 
thereof  in  a  newspaper  published  in  the  county.  ,  Sec.  19  of 
the  Act  of  1879  expressly  and  in  terms  limits  the  notices  to  be 
given  to  posted  and  published  notices;  and  no  sending  or 
mailing  of  notices  to  non-resident  land  owners  is  required  in 
that  regard.  Theie  is  a  very  essential  difference  in  respect  to 
the  extent  to  which  the  provisions  of  Sec.  3  of  the  statute  is, 
by  reference,  incorporated  into  and  becomes  a  part  of  Sees.  13 
and  19,  respectively.  In  this  case  the  notice  given  under  Sec. 
3  was  all  that  the  statute  required. 

We  find  no  error  in  the  decree  of  the  Circuit  Court  dis- 
missing the  bill  of  complaint  of  appellant  The  decree  is 
affirmed. 

Decree  qfirmed. 
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KicHABD  Hellwig  et  al.,  Executors, 

V. 

Joseph  Bachman. 

WilU — Devise  of  Lands  for  Years-^Death  qf  Devisee-^  Estafe  for  Tears. 

1.  A  derise  of  lands  to  one  to  have,  use  and  bold  for  a  certain  number  of 
years  succeedlner  the  death  of  the  testator,  creates  an  absolute  estate  for 
years,  or  chattel  real,  which  passes  to  the  personal  representatives  of  the 
deYisee,  and  not  a  conditional  estate  for  years  to  end  in  the  event  of  his 
death  before  its  expiration. 

2.  An  estate  for  years  is  inferior  to  a  life  estate  in  respect  to  quality,  but 
not  necessarily  in  respect  to  quantity  or  value. 

[Opinion  filed  March  20,  1888.] 

Appeal  from  the  Ch'cuit  Court  of  Woodford  County;  the 
Hon.  S«  S.  Paob,  Judge,  presiding. 

In  connection  with  this  case  see  the  following  and  related 
ease  of  Jacquat  v.  Bachman. 

Peter  Kennell  died  testate  on  the  3d  day  of  November, 
1S85,  leaving  a  wife,  but  no  children.  By  his  last  will  and 
testament  he  gave  and  bequeathed  to  his  wife,  Barbara  Ken- 
nell, all  his  personal  property,  and  devised  to  her  certain 
town  lots  in  fee,  and  a  certain  tract  of  land  containing 
eighty  acres,  for  life.  In  addition. to  this,  his  will  disposed *of 
certain  other  lands,  186  5-6  acres,  as  follows: 

*' Third.  I  give  and  bequeath  to  my  said  wife,  Barbara 
Kennell,  to  have,  use  and  to  hold  for  the  period  of  six  years 
from  March  1st  succeeding  my  death,  the  following  described 
lands,  to  wit  (describing  said  186  5-6  acres),  and  at  the  end  of 
six  years  from  the  1st  day  of  March  succeeding  my  death  said 
lands  in  this  clause  named  shall  pass  into  the  possession  and 
control  of  my  brother-in-law,  Joseph  Bachman,  to  whom  I 
devise  the  lands  in  this  clause  described  in  fee  simple,  subject 
to  the  right  of  my  wife  to  use  the  same  for  six  years  from 
March  1st  following  my  death  as  aforesaid." 
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The  said  Barbara  Eennell  died  testate  on  the  25th  day  of 
September,  1886.  By  her  will  Hippolvte  Jaequat,  one  of  the 
appellantfi,  was  appointed  sole  executor,  and  qualilied  as  such. 
The  seventh  clause  of  her  will  was  as  follows: 

'^If  my  executor  is  entitled  to  collect  the  income  of  said 
lands  devised  to  me  by  my  late  husband,  to  have  for  six  years 
from  his  death,  the  same  as  I  would  be  should  I  live,  then  it 
is  my  will  that  he  pay  one-half  of  such  income  so  collected  to 
my  niece,  Louisa  Jaequat,  and  that  the  remaining  one-half  be 
equally  divided  among  nephews  and  nieces  hereinbefore 
specifically  named." 

The  suit  at  bar  was  ejectment  by  Joseph  Bachman,  men- 
tioned in  the  third  clause  of  the  will  of  Peter  Kennell, 
against  Hippolyte  Jaequat,  executor  of  Barbara  Kennell,  and 
Kichard  Hellwig,  his  tenant,  to  recover  possession  of  a  portion 
of  the  land  included  in  the  186  5-6  acres  above  mentioned. 

Upon  a  trial  without  a  jury,  in  the  Woodford  Circuit  Court, 
the  court  found  the  issue  for  Bachman,  appellee,  and  that  he 
was  entitled  to  possession,  and  rendered  judgment  on  such 
findings  against  Jaequat,  executor,  and  Hellwig. 

Messrs.  W.  L.  Ellwood  and  W.  S.  Gipson.  for  appellants. 

An  estate  for  years,  or  a  term  for  years,  may  be  created  by 
devise.  Greenleaf's  Cruise  on  Eeal  Property,  Vol.  3,  p.  3c;7; 
Cooley's  Blackstone,  Vol.  1,  p.  421,  note ;  Carter  v.  Barnard- 
iston,  1  P.  Wms.  509;  Hitcliens  v.  Hitchens,  2  Vern.  404; 
Dffe  v:  Simpson,  5  East,  171 ;  Khoads  v.  Khoads,  43  111.  239; 
Blanchard  v.  Maynard,  103  111.  60. 

An  estate  for  years  is  a  chattel  real.  1  Crabbe  on  Keal 
Property,  pp.  6  and  7;  Williams  on  Executors,  568;  2  Redficld 
on  Wills,  127;  Willenborg  v.  Murphy,  36  111.  344 ;  Thornton 
V.  Mehring,  117  111.  55.  A  chattel  real  goes  to  tlie  executor 
or  administrator,  or  may  bo  disposed  of  by  devise.  1  Crabbe 
on  Keal  Property,  7;  Williams  on  Executors,  568.  An  estate 
for  years  descends  to  the  executor  or  administrator.  Green - 
leaf's  Cruise  on  Ileal  Property,  Vol.  1,  p.  246,  Sec.  24;  4 
Kent,  93. 

The  plain  and  unambiguous  words  of  the  will  must  prevail. 
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and  are  not  to  bo  controlled  or  qualified  by  any  conjectural  or 
doubtful  constrnctions  growing  out  of  the  situation,  circum- 
stances or  condition,  either  of ,  the  testator,  his  property  or 
family.  1  Redfield  on  Wills,  429.  430;  Illinois  Land  &  Loan 
Co.  V.Bonner,  75  111.315.  '* Where  the  testator  in  the  dis- 
position of  his  property,  overlooks  a  particular  event,  which, 
had  it  occurred  to  him,  he  would  in  all  probability  have  pro- 
vided against,  the  court  will  not  rectify  the  omission  by  imply- 
ing or  inserting  the  necessary  clause,  conceiving  it  would  be 
too  much  like  making  a  will  for  the  testator  rather  than  con- 
struing that  already  made."  2  Roper  on  Legacies,  1464;  IlJi- 
nois  Land  &  Loan  Co.  v.  Bonner,  75  111.  315. 

Messrs.  N.  E.  Wosthinoton  and  Georgb  T.  Pagb,  for  ai> 
pellee. 

The  controlling  principle  in  construing  wills,  is  to  give  effect 
to  the  intent  of  the  testator,  and  technical  words  should  not 
prevail  against  this.  Kennedy  v.  Kennedy,  105  111.  350; 
Caruthers  v.  McNeill,  97  111.  256;  Rountree  v.  Talbot,  89  111. 
246; Schouler  on  Wills;  Sees.  466, 467;  Nightingale  v.  Sheldon, 
5  Mason,  336;  Shriver  v.  Lynn,  2  How.  43. 

Intention  should  prevail  even  over  express  words.  Smede 
V.  Bell,  6  Pet.  63 ;  Corrigan  v.  Kierman,  1  Brad.  208 ;  Welsch 
V.  Belleville  Savings  Bank,  94  111.  191;  Wright  v,  Dunn,  10 
Wheat.  204 ;  Bartiett  v.  King,  12  Mass.  537;  Kuston  v.  Kus- 
ton,  2  Dall.  244;  Stephens  vl^  Cross,  27  III.  35. 
.  The  whole  of  a  will  Is  to  be  construed  together,  irrespective 
of  the  form  of  particular  expressions,  in  order  to  arrive  at  the 
intention  of  the  testator.  1  Jarman  on  Wills,  412;  Sie^wald 
V.  Siegwald,  37  III.  430 ;  Boyd  v.  Strahan,  36  111.  355 ;  Bergan 
v.  Cahill,  55  111.  160;  Redfield  on  Wills,  Fart  1,  174;  Hamline 
V.  U.  S.  Express  Company,  107  111.  443;  Johnson  v.  Johnson, 
98  III.  564;  Lunt  v.  Lunt,  108  111.  307;  Bland  v.  Bland,  103 
111.  11;  Osborn  v.  Jefferson  National  Bank,  116  111.  130;  Banta 
v.  Boyd,  118  111.  186;  Schouler  on  Wills,  Sec.  468. 

Courts  will  change  or  mould  language  so  as  to  give  inten- 
tion effect  Stephens  v.  Cross,  27  111.  35;  Schouler  on  Wills, 
Sec  477;  1  Jarman  on  Wills,  499,  503;  2  Jarman  on  Wills, 
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843;  Cox  v.   Britte,  22   Ark.  567;  Metcalf   v.   Fairainghain 
Parish,  128  Mass.  370;  Cleland  v.  Waters,  16  Ga.  496. 

When  a  term  for  years  is  created  for  a  particular  i)nrpo6e, 
when  that  purpose  is  accomplished,  the  termor  is  treated  as  a 
trustee  for  the  owner  of  the  fee.  Williams  on  Executors,  2 
Am.  Ed.,  Vol.  2,  1193,  cited  in  1  Jarman  on  Wills,  95. 

Baker,  J.  There  seems  to  be  but  little  room  for  construc- 
tion in  the  third  clause  of  the  will  of  Peter  Kennell,  deceased. 
The  primary  and  controlling  principle  in  construing  a  will, 
is  to  ascertain  and  give  effect  to  the  intent  of  the  testator. 
Here  his  words  are  plain,  clear  and  unambiguous,  and  the  lit- 
eral terms  nsed,  whether  regarded  in  tlieir  technical  sense  or 
in  their  general  and  popular  sense,  involve  no  inconsistency, 
uncertainty  or  absurdity.  Barbara  Kennell  took  by  that  clause 
an  estate  for  years,  commencing  on  the  1st  day  of  March,  1886^ 
and  ending  with  the  last  day  of  February,  1892.  This  estate 
was  a  chattel  real,  and  on  the  death  of  Barbara,  in  Septem- 
ber, 1886,  it  vested  in  Hippolyte  Jaequat,  her  executor,  and 
under  the  seventh  clause  of  her  will  the  executor  held,  and  still 
holds  it  in  trust,  to  collect  tlic  income  from  said  lands  until 
the  end  of  the  term,  and  divide  and  pay  such  income  as 
directed  by  his  testatrix. 

The  last  sentence  of  said  third  clause  is  not  inconsistent 
with,  nor  does  it  limit  or  qualify  the  preceding  sentences  of 
the  clause;  on  the  contrary,  by  the  use  of  the  concluding 
words  "as  aforesaid,"  it  expressly  adopts  and  re-affirms  the  aij- 
tccedent  matter.  If  it  had  been  the  intention  of  Peter  Ken- 
nell to  give  to  his  wife  a  conditional  esbite  for  years,  to  end 
in  the  event  she  died  prior  to  the  expiration  of  the  term  of 
six  years,  it  must  be  presumed  he  would  have  so  provided  in 
his  will.  The  courts  do  not  assume  to  make  wills  for  dead 
men;  they  merely  interpret  the  wills  they  have  made  for 
themselves.  In  this  case  we  find  nothing  either  in  the  will  or 
in  the  evidence  deftors  the  will  to  indicate  the  testator  had  any 
intention  to  do  otherwise  with  his  property  than  was  plainly 
expressed  in  his  will.  The  argument  of  counsel  for  appellees 
is  based  upon  the  merest  surmises,  and  the  authorities  they 
cite  are  good  enough  law,  but  have  no  application  to  the  case. 
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A  fair  statement  of  the  principal  claim  of  appellee  is,  in 
substance,  this:  An  estate  for  years  is  inferior  to  an  estate 
for  life,  therefore,^  when  the  donee  of  an  estate  for  years 
dies  before  the  expiration  of  the  term  given,  the  estate  for 
years  is  thereby  terminated,  and  this — because  otherwise  an 
estate  for  years  would  be  superior  to  an  estate  for  life.  This 
argnment  is  radically  unsound,  both  in  its  premises  and  con- 
clusion. An  estate  for  years  is  inferior  to  a- life  estate  in 
respect  to  quality  only,  and  not  necessarily  in  respect  to  quan- 
tity or  value.  One  in  whom  an  estate  for  life  is  vested,  is  a 
freeholder;  but  one  to  whom  is  given  or  conveyed  a  term  of 
500  years  is  only  a  tenant  for  years. 

The  question  here  is,  what  the  estate  and  interest  of  Bar- 
bara Kennell  in  the  premises  in  controversy  actually  were ; 
and  it  is  wholly  immaterial  that  she  may  have  felt  uncertain 
what  her  legal  rights  were  under  the  will  of  her  deceased 
husband,  in  respect  to  whether  or  not  her  executor  would  be 
entitled  to  hold  the  land  till  the  end  of  the  term,  and  collect 
the  rents. 

The  findings  and  judgment  of  the  trial  court  were  erroneous. 
Appellee  has  no  right  of  action.  The  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


HiPPOLYTE  JaCQUAT,  ExECUTOE, 

V. 

Joseph  Bachman. 

WilU— Devise  of  Lands  for  Years— Death  of  Devisee, 

A  devise  of  lands  to  one  to  have,  use  and  hold  for  a  certain  number  of 
years  succeeding  the  death  of  the  testator,  creates  an  absolute  estate  for 
years  or  chattel  real,  which  passes  to  the  personal  representatives  of  the 
devisee. 

[Opinion  filed  March  20,  18S8.] 
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Appeal  from  the  Circuit  Court  of  Woodford  Countv ;  the 
Hon.  S.  S.  Page,  Judge,  presiding. 

In  connection  with  this  case  see  the  preceding  and  related 
case  of  Hellwig  v.  Bachman. 

Messrs.  W.  L.  Ellwood  and  W.  S.  Gibson,  for  appellant 

Messrs.  N.  E.  Wobthington  and  Gsobge  T.  Page,  for  ap- 

pe^Uee. 

Lacey,  J.  This  was  an  action  of  ejectment,  brought  to 
recover  the  possession  of  certain  real  estate  in  question,  the 
possession  of  which  was  held  by  ap()e11ant.  The  court  below 
found  in  favor  of  appellee,  and  rendered  judgment  for  pos- 
session of  the  real  estate  in  question  against  the  appellant. 
The  appellant  claimed  the  realty  under  and  by  virtue  of  two 
wills.  The  first  one  was  by  Peter  Kennell  to  his  wife,  Bar- 
bara, by  which  he  devised  to  her  the  real  estate  in  question, 
"  to  have,  use  and  hold  for  six  years  from  March  1st  succeed- 
ing my  death."  Said  Peter  having  died  on  the  3d  day  of 
November,  1885,  the  said  Barbara  afterward  devised  her  inter- 
est or  six  years'  term  in  said  land  to  the  appellant,  her  execu- 
tor, who  was  directed  by  her  will  to  collect  and  **  pay  one-half 
ttie  income  to  her  niece,  Louisa  Jacquat,  and  that  the  remain- 
ing one-half  be  equally  divided  among  nephews  and  nieces," 
named  in  the  will.  By  the  will  of  said  Peter,  the  appellee 
was  the  reversionary  devisee  of  the  realty  in  question  after 
the  termination  of  the  six  yeai-s'  term  of  his  wife,  Barbara. 
Barbara  died  September  25,  1886.  The  appellant  was  in  pos- 
session under  said  two  wills,  and  the  object  of  this  suit  wa&  to 
dispossess  him. 

The  court  below  found  in  favor  of  appellee,  construing  the 
will  of  Peter  Kendall  to  mean  that  the  six  years'  term  was  to 
terminate  at  the  death  of  his  wife,  Barbara,  and,  she  having 
died,  held  that  appellee  was  entitled  to  the  immediate  posses- 
sion, though  the  six  years  had  not  expired  after  the  death  of 
said  Peter. 
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The  will  does  not  provide  in  termsLor  any  language  used  in 
it  that  the  six  years'  term  should  expire  at  the  death  of  Bar- 
bara Kennell  in  case  that  should  take  place  prior  to  such  expira. 
tion.  The  court  was  in  error  in  supposing  that  the  six  years' 
term  expired  at  Barbai-a's  death  irrespective  of  the  lapse  of 
time.  It  was,  in  effect,  to  change  the  terms  of  the  will  in 
that  respect.  The  six  years'  term  of  Barbara  in  law  is  termed 
a  chattel  real,  and  goes  to  the  administrator,  executor  or  devi- 
see of  the  termor,  and  does  not  lapse  at  his  death.  In  order 
that  snch  term  should  unconditionally  lapse  at  his  death  the 
will  must  so  provide.  The  ruling  of  the  court  below  was  to 
change  this  rule  of  law,  and  to  hold  that  the  will  creating  the 
term  must  expressly  provide  that  the  term  shall  survive  to  the 
administrator,  executor  or  devisees  of  the  termor.  The  conrt 
below  erred  in  so  holding.  We  refer  to  the  opinion  of  this 
court,  filed  herewith,  in  Hellwig  v.  Bachman,  where  the  same 
wills  and  same  questions  are  involved  as  in  this  case,  whore 
the  facts  and  the  law  are  stated  more  at  large,  for  a  further 
discussion  of  the  case.  The  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded.- 

Heversed  and  remanded. 


City  of  Rock  Island 

V. 

Mary  Riley. 


28    1711 
g8    602! 

26      171 
95     ^  94 


Practice — Bill  of  Exceptions — Certificate  of  Clerk. 

1.  An  objection  to  the  inBtructionf*  given,  and  that  the  evidence  doe8  not 
support  the  verdict,  can  not  be  considered  by  this  court  unless  it  appears  by 
the  bill  of  exceptions  that  exception  was  taken  to  the  instructions  in  the 
conrt  below«  and  to  the  refupai  of  said  court  to  award  a  new  trial. 

2.  Only  the  i^roiiding  Jud^  can  certify  what  his  rulings  were  and  what 
exceptions  were  taken  thereto.  The  certificate  of  the  clerk  is  insufficient  to 
make  such  matters  part  of  the  record. 


[Opinion  filed  March  20,  1888.] 
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Appeal  from  tho  Circuit  Court  of  Kock  Island  County; 
the  Hon.  Akthub  A.  Smith,  Judge,  presiding. 

Mr.  William  McEnibt,  for  appellant. 

Messrs.  W.  H.  Gest  and  P.  O'Mara,  for  appellee. 

Baker,  J.  This  was  a  case  by  appellee  against  appellant 
for  injuries  received  on  a  defective  sidewalk.  The  results  of 
a  jury  trial  were  verdict  and  judpjment  for  plaintiff  below  for 
$800  damages. 

The  grounds  urged  by  appellant  for  a  revereal  of  the  judg- 
ments are,  that  the  evidence  does  not  support  the  verdict,  and 
that  the  trial  court  gave  erroneous  instrucrions.  To  this  it  is 
objected  by  appellee  that  no  exception  was  taken  to  the  action 
of  the  court  in  giving  the  instructions  asked  by  her;  and  that 
it  does  not  appear  from  the  record  that  a  motion  for  a  new 
trial  was  made  and  overruled,  and  exception  taken  to  such  rul- 
ing of  the  court. 

Unless  exception  was  taken  to  the  instructions  in  the  court 
below,  and  unless  the  court  was  asked  to  give  a  new  trial  and 
refused  so  to  do,  and  exception  was  thereupon  taken  to  such 
decision,  the  rule  is  that  the  matter  of  such  instructions  and 
the  question  whether  or  not  the  evidence  at  the  trial  suffi- 
ciently sustained  the  verdict  of  the  jury,  can  not  be  inquired 
into  in  an  appellate  tribunal. 

It  is  also  the  rule,  that  the  actions  and  decisions  of  the  court 
in  respect  to  these  several  matters,  and  the  exceptions  inter- 
posed in  regard  thereto,  must  be  preserved  in  a  bill  of  excep- 
tions signed  and  sealed  by  the  Judge  and  filed  in  the  court,  and 
that  otherwise  than  as  indicated  these  matters  and  exceptions 
do  not  become  a  part  of  the  record.  They  form  no  part  of 
the  record  proper  in  a  suit  at  law;  and  no  mere  certificate  of 
the  clerk  of  the  court  can  make  them  a  record.  The  presid- 
ing Judge  of  the  court,  and  no  one  else,  is  permitted  to  certify 
what  his  rulings  were,  and  what  exceptions  were  taken  thereto. 

The  bill  of  exceptions  which  is  incorpomted  in  the  record 
of  this  case,  shows  what  instructions  were  given  at  the  instance 


Second  District — December  Term,  1887.    173 

City  of  Rock  Island  v.  Cuinely. 

of  appellee,  bnt  it  does  not  appear  therefrom  that  a  motion 
for  a  new  trial  was  either  made  or  overruled,  or  that  any  ex- 
ception was  taken  to  any  supposed  action  of  the  court  in  refus- 
ing to  allow  such  a  motion.  In  the  transcript  filed  in  this 
court,  on  a  page  following  that  on  which  the  bill  of  exceptions 
closes  and  on  which  the  signature  and  seal  of  the  presiding 
Judge  appear,  there  are  certain  written  statements  to  the  effect 
that  the  defendant  excepted  to  the  instructions  given  for  the 
plaintiff,  and  to  the  effect  a  motion  for  a  new  trial  was  made 
and  overruled  and  an  exception  taken  to  such  overruling. 
These  statements  are  not  in  the  bill  of  exceptions  as  signed 
and  sealed  by  the  Judge  and  certified  by  the  clerk ;  nor  do  they 
purport  to  be  any  part  of  the  bill  of  exceptions.  Assuming 
these  entries  were  placed  in  the  transcript  by  the  clerk  and 
are  certified  by  him  to  be  a  part  of  the  record,  we  must  hold, 
what  has  frequently  heretofore  been  held,  that  the  clerk's  cer- 
tificate can  not  make  them  a  record. 

The  points  we  have  suggested  are  so  well  settled  and  so 
familiar  to  the  profession,  that  the  citation  of  authorities  in 
that  behalf  is  needless. 

We  are  precluded  from  any  consideration  of  the  assignments 
of  error  relied  upon  by  appeHant.     The  judgment  is  affirmed. 

Judgment  affirmed. 


City  of  Eock  Island 

V. 

Bridget  Cuinely. 

MumHpal  Corpm^aUons — Judicial  Notice — Defective  Sidetralh-Per- 
sonal  Injury — Constructive  Notice— Variance — Damages — Whether  Ex- 
cessive, 

1.  The  courts  of  this  State  take  judicial  notice  of  the  existence  of  all  vil- 
lages and  cities  organized  under  the  general  incorporation  act. 

2.  In  an  action  of  tort  the  plaintiff  is  only  required  to  prove  sufficient 
of  the  allegations  contained  in  the  declaration  to  show  a  cause  of  action. 

8.    In  an  action  against  a  municipal  corporation  to  recover  damages  for 
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a  personal  injury  caused  by  a  defective  sidetfalk,  it  is  held:  Th^t  there  is 
no  variance  between  the  declaration  and  the  proofs;  that  the  defendant  waa 
char^able  with  constructive  notice  of  d«-fect8  in  the  sidewalk  in  question; 
that  there  was  no  substantial  error  in  the  instructions;  and  that  the  dam- 
ages were  not  so  excessive  as  to  require  a  reversal. 

[Opinion  filed  March  20,  1888.] 

Appeal  from  tlie  Circuit  Conrt  of  Rock  Island  County; 
Tlie  Hon.  Artuitb  A.  Smith,  Judge,  presiding. 

Mr.  J.  T.  Kknwobtht,  for  appellant 

Messrs.  William  McEniey  and  William  Jaokson,  for  ap- 
pellee. 

Bakek,  J.  Bridget  Ciiinely  obtained  a  verdict  against  the 
City  of  Rock  Island  for  $1,500,  for  injuries  occasioned  by  a 
defective  sidewalk  on  Seventh  Street  in  said  city;  she  remitted 
$400  of  the  damages,  and  judgment  was  rendered  in  her  favor 
for  $1,100  and  costs. 

It  is  objected  that  there  is  no  evidence  tliat  the  defendant 
is  a  municipal  corporation  of  this  State  or  that  it  had  any  con- 
trol of  the  street  in  question,  or  that  it  was,  or  is,  under  any  legal 
obligation  to  keep  and  maintain  it  in  safe  repair.  In  that  con- 
nection the  attention  of  the  court  is  called  to  the  opinion  of 
the  Supreme  Court  in  Brush  v.  Lemma,  77  III.  496.  Sec.  6  of 
Art.  1  of  the  Gaueral  Incorporation  Act  in  force  July  1,  1872, 
])rovi<les  in  express  terms  that  "all  courts  in  this  State  shall 
take  iudicial  notice  of  the  existence  of  all  villages  and  cities 
organized  under  this  act,  and  of  the  change  of  the  organiza- 
tion of  a  town  or  city  from  its  original  organization,  to  its 
organization  under  this  act;  and  from  the  time  of  such  organi- 
zation, or  change  of  organization,  the  provisions  of  this  act 
shall  be  applicable  to  such  cities  and  villHges."  The  cases  of 
Potwin  V.  Johnson,  108  111.  70,  and  Harmon  v.  City  of  Chi- 
cago, 110  III.  400,  hold  the  law  to  be  that  courts  must  take 
judicial  notice  of  the  fact  a  city  is  incorporated  under  the  act 
in  question.     Brush  v.  Lemma,  so  far  as  it  is  in  conflict  with 
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the  plain  requirements  of  the  statute  and  these  latter  decisions 
of  the  Supreme  Com*t,  is  not  to  be  followed,  and  must  be  re- 
garded as  overruled. 

In  respect  to  two  matters  it  is  claimed  there  is  a  variance 
between  the  declaration  and  the  proofs.  The  declaration 
charges  the  planks  of  the  sidewalk  were  "  broken,  loose  and 
unfastened  to  the  stringera;"  and  the'  evidence  shows  the 
planks  were  loose  and  not  fastened  to  the  stringers,  but  does 
not  show  any  of  them  were  broken.  This  is  no  variance;  in 
tort  it  is  only  required  of  a  plaintiff  to  prove  so  much  of  that 
which  is  alleged  in  the  declaration  as  is  necessary  to  show  a 
cause  of  action.  There  is  no  substantial  variance  in  regard 
to  the  character  of  the  injury  received.  The  allegation  is  that 
the  right  wrist  was  dislocated  and  broken.  The  proof  is  that 
the  large  bone  of  the  fore-arm  or  radius  was  fractured  within 
half  an  inch  of  the  lower  end  of  the  bone.  The  lower  end  of 
the  radius  enters  into  the  formation  of  the  wrist  joint  and  is 
an  essential  part  of  the  wrist. 

There  was  ample  testimony  before  the  jury  from  which 
they  could  properly  find  that  for  weeks  and  months  prior  to 
the  accident,  and  probably  very  much  longer,  the  stringers  of 
the  sidewalk  at  the  place  in  question  had  been  rotten,  and  the 
])lank8  loose  and  unfastened.  This  being  so,  the  city  was 
chargeable  with  constructive  notice  of  such  defects,  and  was 
bound  to  know  the  sidewalk  was  dangerous,  and  should  have 
repaired  it 

The  jury  were  fully  and  fairly  instructed  by  the  court  with 
reference  to  the  law  of  the  case.  The  instructions  given  for 
appellee  were  substantially  coiTcct;  and  the  slight  inaccuracies 
found  in  a  few  of  them  were  cured  in  other  instructions  given 
by  the  court.  We  see  nothing  in  any  of  them  that,  under  the 
evidence,  could  have  been  determined  to  the  rights  of  appel- 
lant. The  10th  and  11th  refused  instructions,  asked  by  appel- 
lant, were  mere  repetitions  of  the  matters  and  legal  principles 
which  were  fully  stated  in  3d,  1st  and  5th  given  instructions. 
There  was  no  evidence  before  the  jury  tending  to  prove  that 
appellee  was  guilty  of  negligence  in  not  taking  proper  care  of 
herself  after  receiving  her  injuries,  or  that  she  disregarded  or 


26    176 
56    134 


176  Appellate  Courts  of  Illinois. 

J  p  -      I    ■ • -^ 

Vol.  26.]  Baldwin  v.  Baldwin. 

refused  to  follow  any  of  the  directions  or  instructions  given 
her  by  the  surgeon  or  physician;  and  we  therefore  think  there 
was  no  error  in  refusing  the  9th  instruction  submitted  by 
appellant. 

There  is  no  sufficient  ground  for  holding  that  the  damages 
are  so  excessive  that  they  demand  a  reversal  of  the  judgment. 
We  find  no  manifest  error  in  the  record,  and  tlie  judgment  is 
affirmed. 

Jtcdgment  affirmed. 


Elias  B.  Baldwin 

V. 
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Statute  of  Limitations— Acts  of  1849  and  1872— Neu?  Promise, 

1.  A  payment  in  1875  on  a  note  executed  in  1868,  being  within  the  Stat- 
ute of  Limitations  of  1872,  only  extended  the  note  for  ten  years. 

2.  Under  the  Act  of  1872  a  new  promise  must  be  in  writing. 

[Opinion  filed  March  20,  1888.] 

In  iikror  to  the  Circuit  Court  of  Warren  County;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Mr.  Jamks  W.  Davidson,  for  plaintiff  in  error. 

Mr.  William  K.  Stkwart,  for  defendant  in  error. 

Baker,  J.  In  Zeigler  v.  Tennery,  23  111.  App.  133,  we 
held  that  where  a  promissory  note  was  executed  while  the 
Limitation  Act  of  November  5, 1849,  was  in  force,  and  a  pay 
ment  was  made  thereon  after  July  1,  1872,  when  the  Statute 
of  Limitations,  approved  April  4,  1872,  went  in  force,  such 
payment  did  not  have  the  effect  to  extend  the  Statute  of  Lim- 
itations for  a  period  of  sixteen  years  from  the  date  of  the  pay- 
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ment,  as  if  under  the  Act  of  1849,  but  was  only  effective  to 
extend  the  period  of  limitation  for  ten  years,  the  period  of 
limitation  fixed  by  the  Act  of  1872.  We  based  our  decision 
upon  the  theory  the  new  promise  operated  as  a  new  delivery 
of  the  note.  Sennott,  Adm'r,  v.  Homer,  30  HI.  429;  Kallen- 
bach  V,  Dickinson,  100  111.  427. 

We  also  decided,  in  Zeigler  v.  Tennery,  that  a  promise,  not 
in  writing,  made  after  the  Statute  of  1872  went  in  force,  to  pay 
a  note  executed  while  the  Act  of  1849  was  in  force,  can  avail 
nothing  and  is  not  binding,  for  the  reason  such  promise  wouM 
be  governed  by  Sec.  16  of  the  Limitation  Act  of  1872,  which 
requires  the  new  promise  to  pay  to  be  in  writing.  Zeigler  v. 
Tennery  is  on  all  fours  with  this  case,  and  disposes  of  both  of 
the  questions  involved  herein. 

Here,  the  payment  was  made  on  the  note  in  January,  1875, 
and  only  revived  the  note  for  ten  years  from  that  date,  and 
this  suit  was  not  brought  until  April,  1887.  The  new  prom- 
ise relied  on  here  was  made  in  1880,  and  was  not  in  writing. 

There  is  no  error  in  the  record.     The  judgment  is  affirmed. 

JudgTnetU  affirmed. 


Frank  A.  Kerns,  Administrator, 

V. 
WiNNEFRED    RyAN.  ^    }^^ 
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Principal  and  Surety — Extension  of  Note— Consideration— Payment 
of  Interest  Due — Evidence — Conflict  of — Instructions — Error  without 
Prejudice, 

1 .  An  afinreement  extending  a  promissory  note,  to  effect  the  release  of 
the  surety,  must  be  without  bis  knowledge  and  consent,  and  must  be  based 
upon  and  supported  by  a  new  consideration.  The  payment  of  intere  st 
already  due  is  insufficient. 

2.  In  order  to  release  a  surety,  the  agreement  for  an  extension  need  not 
be  in  express  terms. 

3.  An  improper  instruction,  which  clearly  did  not  and  could  not  work 
an  injury  to  the  appellant,  is  not  sufficient  ground  for  reversal. 

Tou  XXVI    11 
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[Opinion  filed  March  20, 188S.] 

Appeal  from  the  Circuit  Court  of  Stark  County;  the  Hon. 
6.  S.  Page,  Judge,  presiding. 

Mr.  B.  F.  Thompson,  for  appellant. 

Mr.  W.  W.  Wkight,  for  appellee. 

Baker,  J.  On  the  9th  day  of  June,  1885,  one  Bichard 
Kerns  was  indebted  to  Wiuncfred  Kyan  in  the  sum  of  $500 
for  borrowed  money,  and  gave  to  her  his  note  of  that  date 
for  $500,  due  one  year  after  date  and  drawinsj  eipjht  per  cent 
interest,  and  Abner  £eins,  the  intestate  of  appellant,  signed 
the  note  as  security.  Abner  Kerns  died  April  30,  1887,  and 
the  note  was  presented  as  a  claim  against  his  estate,  and  the 
allowance  thereof  contested  by  the  administrator.  The  claim 
was  allowed  against  the  estite  in  the  County  Court.  Upon 
appeal  to  the  Circuit  Court  of  Staik  County,  there  was  a  jury 
trial  and  verdict  and  jud*j^ment  for  appellee.  The  adminis- 
trator brings  the  record  to  this  court. 

It  is  a  conceded  fact  that  one  James  Kerns,  acting  as  the 
agent  of  Bichard  Kerns,  the  principal  debtor,  paid  to  appellee 
the  sum  of  $4:0,  it  being  the  first  year's  interest  on  said  note, 
aud  that,  in  consideration  thereof,  appellee  agreed  to  extend 
the  time  of  payment  of  the  note  for  another  year.  That  this 
arrangement  wa3  made  without  the  knowledge  or  consent  of 
the  security  is  undisputed.  In  respect  to  the  time  when  the 
"$40  was  paid  and  extension  agreed  upon,  there  is  a  very  great 
conflict  in  the  testimony.  Mrs.  Byan  swears  positively  that 
at  that  time  the  note  was  overdue — some  two  or  three  days 
overdue.  That  she  can  not  read,  but  knows  it  was  overdue 
for  the  reason  that  she  was  talking  about  it  to  her  daughter, 
and  her  daughter  looked  at  the  note  a  day  or  two  before  that 
and  told  her  it  was  due.  Hannah  Byan,  the  daughter,  also 
testifies  that  the  note  was  past  due  when  the  payment  was 
made,  that  she  had  looked  at  the  note,  and  that  no  one  came 
near  to  pay  it  when  it  was  due.     The  testimony  of  Bichard 
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Kei-DS  is  that  he  was  sick  and  was  going  away  to  Colfax  Sprins^s 
and  ^ve  hiti  brother  James  the  money  to  go  out  and  pay 
Mrs.  Ryan  her  interest.  Thinks  it  was  about  the  15th  or  20th 
of  May,  along  in  the  latter  part  of  May,  1886. 

He  put  down  in  his  memorandum  the  time  he  got  to  tlie 
Springs,  and  thinks  it  was  the  21st  or  22d,  but  did  not  have 
his  memorandum  with  him  at  the  time  of  testifying.  He 
further  states  that  is  all  that  makes  him  think  it  was  about 
that  time.  There  is  also  some  testimony  with  reference  to 
admissions  made  by  appellee  in  the  presence  of  appellant  and 
his  mother,  Amoi'ica  Kerns,  but  it  is  not  of  a  very  satisfactory 
character.  Appellant  first  says  that  Mrs.  Kyan  told  him  the 
interest  was  paid  her  some  time  along  before  the  note  was  due  ; 
that  she  would  not  be  positive  as  to  that,  but  she  thought  it 
was  before  it  was  due.  He  subsequently  further  qualifies  this 
by  saying  that  he  will  not  be  certain,  but  thinks  she  said  the 
note  was  not  due  when  the  interest  was  paid.  America  Kerns 
thinks  appellee  stated  she  received  the  interest  about  the  time 
the  note  was  due,  and  swears  that  it  seems  to  her,  those  were 
the  words  Mre.  Ryan  used. 

The  burden  of  proof  being  upon  appellant  we  are  not  pre- 
pared to  hold  that  under  the  evidence  the  jury  was  not  author- 
ized to  find  that  he  had  failed  to  show  by  a  preponderance  of 
the  evidence  that  the  $40  interest  was  paid  prior  to  the  matu- 
rity of  the  note. 

If  the  interest  was  due  when  it  was  paid,  then  no  consider- 
ation to  support  a  binding  contract  could  grow  out  of  its  pay- 
ment. Such  payment  was  already  required  by  the  terms  of 
the  original  note.  In  such  state  of  the  case,  the  agreement  to 
extend  time  for  payment  would  be  a  mere  nudum  pactum. 
An  agreement  for  the  extension  of  time  for  the  payment  of  a 
note,  made  between  the  principal  maker  and  a  payee,  that  will 
have  the  effect  to  release  a  security  on  the  note,  if  made  with- 
out his  knowledge  and  consent,  must  be  based  upon  and  sup- 
ported by  a  new  consideration,  and  the  payment  of  interest 
for  which  the  makers  of  the  note  are  already  liable  is  not  a 
suflScient  consideration  to  make  such  agreement  valid.  Waters 
V.  Simpson,  2  Gilm.  570;  Woolford  v.  Dow,  34  111.  424;  Stu- 
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ber  V.  Schack,  83  III.  191;  Grossman  v.  Wohlleben,  90  111.  537. 

The  fourth  instruction  given  at  the  instance  of  appellee 
is  ambiguous,  and  it  is  uncertain  from  its  terms  whether 
the  word  "expressly"  contained  therein  qualifies  the  word 
"agreed,"  or  the  clause  "  in  consideration  that  the  interest 
was  paid  before  it  was  due,"  or  qualifies  both  the  word  and 
the  clause.  We  will  assume  the  qualification  applies  to  both. 
The  use  of  the  word  "expressly,"  in  whatever  way  it  is 
applied,  makes  the  instruction  an  inaccurate  and  incorrect  state- 
ment of  the  law.  It  is  not  essential  that  the  contract  between 
the  creditor  and  the  principal  debtor  to  give  further  time  to 
the  latter,  in  order  it  may  have  the  eflFect  to  discharge  the 
surety,  if  made  without  his  knowledge  and  consent,  should  be 
made  in  express  words;  proof  of  a  mutual  understanding  and 
intention,  or  of  an  implied  agreement,  if  acted  upon,  will  be 
sufficient.  But  it  is  the  established  doctrine  that  an  improter 
instruction,  if  it  is  dear  that  it  did  not  and  could  not  work  an 
injury,  will  not  reverse  a  judgment  which  is  sufliciently  sus- 
tained by  the  evidence.  To  illustrate,  if  a  court  should  assume 
to  instruct  a  jury  that  no  recovery  could  be  had  upon  a  prom- 
issory note  which  was  not  under  seal  and  signed  by  the  maker 
with  his  full  christian  name  and  without  the  use  of  any  mere 
initial  letters  of  such  name,  and  the  only  instrument  sued  on 
or  in  evidence  was  in  fact  under  seal  and  executed  by  the 
maker  by  his  full  christian  name,  and  there  was  no  contro- 
versy in  re6|)ect  to  these  circumstances,  then  it  is  manifest  as 
applied  to  the  particular  case  so  on  trial  such  instruction  could 
not  have  misled  the  jury  and  should  not  have  the  effect  to  set 
aside  another  valid  judgment. 

It  was  not  necessary,  in  the  case  before  us,  that  the  agree- 
nient  for  an  extension  should  have  been  an  express  contract. 
But  all  the  parties  testify  to  an  express  contract,  that  it  was 
agreed,  in  terms,  in  consideration  of  the  $40  .interest  paid,  tliat 
the  time  of  payment  of  the  note  should  be  extended  one  year. 
James  Kerns  testifies :  "  1  went  and  paid  her  the  money.  I 
paid  her  the  money  on  condition  that  she  would  extend  the 
note.  I  asked  her  if  she  would  wait  a  year,  when  she  took 
the  money  and  gave  credit  on  the  note.     She  said  she  would 
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like  to  see  Richard.  I  told  her  he  was  sick  and  had  gone 
away  and  was  not  able  to  see  anybody  now,  so  she  said  she 
would  Lave  to  wait,  and  took  the  interest.  The  agreement  I 
made  with  her  was,  she  was  to  take  the  interest  with  that 
agi-ecment  to  wait;  that  is  the  way  it  was,  and  if  she  had  not 
agreed  to  wait  I  would  not  have  paid  the  interest"  Appellee 
testifies:  ''He  toid  nie  he  would  pay  me  the  interest  if  I  would 
extend  the  note  another  year,  and  I  told  him  I  would  do  that. 
He  said  if  I  would  extend  the  time  of  the  payment  of  the  noto 
he  would  pay  me  the  interest  on  that  day,  and  I  finally  agi'eed 
to  do  that,  and  took  the  money  and  did  extend  the  time." 
Hannah  Ryan  says  :  "When  James  Kerns  came  there  on  that 
day,  he  told  my  mother  he  had  come  to  pay  the  interest  He 
told  her  she  had  better  take  the  interest  now  and  wait  for 
another  year.  She  said  she  would  take  the  interest  and  would 
not  sue  the  note  for  another  year,  and  she  did  take  it" 

It  would  seem,  then,  that  the  requirements  of  the  instruc- 
tion that  the  agreement  for  an  extension  should  be  in  express 
terms,  and  tliat  the  time  for  the  payment  of  the  $4:0  interest 
shonld  have  been  agreed  upon  and  fixed  ^'expressly"  or  in 
direct  terms,  could  not  have  been  detrimental  to  the  rights  of 
appellant  on  the  trial  in  question.  It  conclusively  appeared, 
and  there  was  no  evidence  to  the  contrary,  that  the  contract, 
if  any  valid  contract  was  made,  was  an  express  contract,  and 
that  it  was  expressly  and  plainly  agreed  that  the  $40  should 
be  paid  on  the  day  the  agreement  was  entered  into,  and  further 
that  it  was  in  fact  actually  paid  on  that  day.  The  only  con- 
troverted question  of  fact  left  by  the  instruction  for  the  jury 
to  settle,  was  whether  or  not  the  day  of  the  agreement  and 
payment  was  before  the  note  and  interest  thereon  were  due. 
In  an  instruction  given  at  the  request  of  appellant  the  jury 
was  told  that  if  '^  James  Kerns,  for  and  on  behalf  and  at  the 
request  of  Richard  Kerns,  paid  the  interest  on  said  note  to 
Mrs.  Ryan,  the  holder  of  said  note,  before  such  interest  became 
due,  and  that  in  consideration  of  such  interest  being  paid 
before  it  was  due,  Mi-s.  Ryan  then  and  there  extended  the 
time  of  payment  of  said  note  one  year,  and  agreed  not  to  sue 
the  note  for  one  year,  then  such  extension  of  time  or  agree- 
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meDt,  withont  the  consent  of  the  surety,  will  release  the 
surety  from  all  liability  on  said  note,  and  you  will  find  the 
issues  in  this  case  for  the  defendant."  The  jury  was  also  in- 
structed that  the  validity  and  bindinjr  force  of  the  agreement 
did  not  depend  upon  the  amount  of  the  et»nsideration,and  that 
if  the  agreement  was  made  for  the  consideration  of  the  pay- 
ment of  interest  before  it  was  due,  then  the  agreement  was 
valid  and  binding,  notwithstanding  the  consideration  may  have 
been  of  but  little  value.  The  jury  found,  under  these  instruc- 
tions, that  the  $40  interest  was  paid  after  it  accrued  and  wa^s 
due  by  the  terms  of  the  original  note ;  that  the  makers  of  the 
note  were  already  liable  therefor,  and  that  the  agreement  for 
an  extension,  for  want  of  a  new  consideration  therefor,  was 
invalid  and  of  no  binding  force. 

The  other  criticisms  made  upon  the  instructions  given  by 
the  court  do  not  seem  to  require  special  notice.  Some  of  the 
instructions  contained  abstract  legal  propositions,  but  they 
stated  the  law  with  substantial  correctness,  and  there  was  evi- 
dence before  the  jury  upon  which  to  base  tliem. 

We  find  no  manifest  error  in  the  record,  and  the  judgment 
is  affirmed. 

Judgment  affimiecL 


John  T.  Cheney 

V. 

William  Barge. 


BanJcrupfcy — Dhcharge  as  a  Defense — yew  and  Confingent  Promise  to 
Indemnify  Surety — Pleading — Waiver  of  Objection — Oral  Evidence — Time 
of  Promise — Delivery  of  Letter. 

1.  The  promise  by  which  a  discharged  debt  of  a  bankrupt  is  pevired  may 
be  an  absolute  or  a  conditional  promise,  but  it  must  be  clear,  distinct  and 
unequivocal. 

2.  Whether  the  plaintiff  should  declare  specially  upon  a  conditional 
promise  is  somewhat  doubtful.  But  where  the  declaration  consists  of  the 
common  counts,  and  the  conditional  promise  is  set  up  in  the  replication,  the 
dpfendant  by  rejoining  waives  the  defects,  if  any,  in  the  pleadings. 
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3.  A  new  promise,  to  bind  a  bankrupt,  may  be  founded  on  a  contingent 
liability,  as  that  of  a  Rurety. 

4.  In  the  case  presented,  it  is  held:  That  oral  evidence  to  show^  that 
when  the  note  was  given  and  when  the  letter  was  written  and  delivered 
there  was  no  other  transaction  between  the  parties,  was  properly  admitted 
to  identify  the  claim  in  suit  and  show  that  the  letter  applied  to  it;  and  that 
the  letter  having  been  received  through  the  mail  after  the  filing  of  the  peti- 
tion, although  written  before,  the  promise  contained  therein  is  binding 
upon  the  defendant. 

[Opinion  filed  March  20,  1888.] 

Appeal  from  the  Circuit  Court  of  Lee  County ;  the  Hon. 
William  Bbown,  Judge,  presiding. 

This  is  an  action  of  assumpsit.  The  declaration  consists  of 
the. common  counts.  The  pleas  are:  1st  The  general  issue. 
2d.  Discharge  in  bankruptcy.  Keplications  to  second  plea: 
Ist.  That  cause  of  action  accrued  subsequent  to  adjudication 
of  bankruptcy.  2d.  That  cause  of  action  was  not  provable  in 
bankruptcy.  3d.  That  defendant  was  not  discharged  in  bank- 
ruptcy. 4:th.  New  promise  to  pay  if  defendant  lived  and 
prospered,  and  that  lie  did  prosper.  5th.  Batification  of 
promise  after  discharge  and  similiter  to  first  plea*  Rejoinders : 
Ist  That  defendant  did  not  pi-omise  after  discharge.  2d. 
That  defendant  had  not  prospered,  and  similiter  to  rejoinders. 

There  was  a  jury  trial  in  the  Lee  Circuit  Coui-t,  and  verdict 
and  judgment  were  for  William  Barge,  plaintiff  below  and 
appellee  here,  and  against  John  T.  Cheney,  defendant  below 
and  appellant  here,  for  $304.53. 

Appellant  and  appellee  executed  a  promissory  note  to  the 
Dixon  National  Bank  for  boiTOwed  money,  in  which  appellant 
was  the  principal  debtor  and  received  the  entire  consideration, 
and  appellee  was  a  mere  security;  and  said  note  was  as  fol- 
lows: 
t' $175.39.  Dixon,  III.  Feb.  23,  1878. 

*'  Ninety  days  after  date  we  or  either  of  us  promise  to  pay 
the  Dixon  National  Bank,  or  order,  at  their  oflice,  one  hun- 
dred and  seventy-five  and   39-100  dollars,  with  interest  at  ten 
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per  cent  after  maturity,  until  paid,  and  fifteen  per  cent  attor- 
ney's fees  if  collected  by  suit 
"No.  9,953.    Due  May  27th. 

"John  T.  Cheney. 

"  Wm.  Barge.''  • 

On  the  28th  day  of  August,  1878,  the  appellant  wrote 
and  mailed  at  Sioux  City,  Iowa,  a  letter  addressed  to  ap- 
pellee, at , Dixon,  Illinois,  and  said  letter,  omitting  the  day 
and  place  of  date,  address  and  signature,  was  as  follows : 

^'  Friend  Barge  :  I  often  think  of  the  episode — I  gness 
that  is  it — that  occurred  on  the  sidewalk  near  the  NachuFa 
House  on  a  Sunday  evening,  and  as  often  think  of  the  long- 
continued  friendship  that  had  existed  between  us.  The  only 
difference  between  us  was,  I  knew  that  I  was  helpless  to  do 
anything  for  you,  and  you  thought  I  might  be,  and  perhaps 
was.  If  I  live  and  am  prospered  no  man  who  helped  me 
(without  remuneration)  will  be  no  poorer  for  me,  if  not  other- 
wise. That  is  all  there  Is  of  it.  And  if  any  man  was  to  ask 
you  if  you  believed  in  me,  yon  would  say  'yes/ and  I  know 
it.  My  mistake  was  in  assigning  to  F.  &  Emerson.  With 
kindest  regards,  I  am  yours  truly .'* 

This  letter  was  received  by  appellee  at  Dixon,  Illinois,  by 
due  course  of  mail,  some  three  or  fonr  days  after  its  date,  or 
on  or  about  the  Slst  day  of  August,  1878.  At  that  time 
three  or  four  days  was  the  usual  time  required  for  a  letter 
to  come  by  mail  from  Sioux  City  to  Dixon. 

On  the  29th  day  of  August,  1878,  appellant  filed  in 
the  District  Court  of  the  United  States  for  the  District  of 
Iowa,  his  petition  in  bankruptcy,  and  was  adjudged  a  bankrupt^ 
and  was,  on  the  2d  day  of  July,  1879,  by  the  decree  of 
said  court,  forever  discharged  from  all  debts  and  claims  prov- 
able against  his  estate,  and  which  existed  on  the  29th  day 
of  August,  1878,  and  a  certificate  of  discharge  in  bank- 
ruptcy was  duly  issued  to  him.  After  tlie  23d  day  of  Feb- 
ruary, 1878,  there  were  no  business  relations  between  appel- 
lant and  appellee  other  than  those  here  involved;  and  at 
the  date  of  the  letter  and  of  its  receipt,  and  at  the  time  of  the 
adjudication  in  bankruptcy,  and  at  the  date  of  the  payment  of 
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the  note  by  appellee,  there  was  no  other  unsettled  matter  or 
indebtedness  between  them.  The  evidence  tended  to  prove 
that  appellant,  since  the  date  of  his  letter  to  appellee  and  his 
discharge  in  banki-uptcy,  had  prospered  in  business  at  Sioux 
City  and  Missouri  Valley  Junction,  and  was  the  owner  of  real 
estate  from  which  he  could  realized  $75,000. 

Messrs.  Cbabtrkb  &  Dixon,  for  appellant. 

In  order  to  remove  the  bar  created  by  a  discharge  in  bank- 
ruptcy there  must  be  a  clear,  distinct,  unequivocal  and  express 
promise  made  to  pay  the  debt  This  letter  nowhere  refers  to 
any  debt  owing  by  the  writer  to  the  person  addressed;  it  con- 
tains no  promise  to  pay  anything.  At  the  tim3  it  was  written 
appellant  was  not  the  debtor  of  appellee.  Then,  and  for  more 
than  a  year  afterward,  appellee  was  simply  his  surety  on  a  note 
payable  at  the  Dixon  National  Bank.  True,  it  was  a  contin- 
gent liability  and  one  provable  in  bankruptcy  in  favor  of  the 
surety,  but  no  mention  whatever  is  made  of  it  in  this  letter. 
It  can  not  be  told  from  the  letter  or  from  any  other  proof  in 
the  record  that  the  writer  intended  to  refer  to  the  matter  out 
of  which  this  indebtedness  arose.  He  asserts  that  a  long-con- 
tinred  friendship  had  existed  between  them,  and  it  may  fairly 
be  inferred  that  appellee  had  helped  him,  but  in  what  manner 
he  does  not  state.  At  the  best  it  is  a  mere  declaration  of  an 
intention,  and  is  not  an  imequivocal  promise  to  do  anything. 
The  act  for  which  appellee  now  asks  indemnification  is  not 
mentioned;  tlie  obligation  is  not  identified;  all  of  which  are 
essentials  indispensable  to  constitute  a  promise  that  will  re- 
move the  bar  of  a  discharge  in  bankruptcy.  Allen  v.  Fergu- 
son, 18  Wall.  1;  Elwell  v.  Cumner,  136  Mass.  102. 

A  declaration  by  a  discharged  bankrupt  that  he  was  going 
to  pay  the  particular  debt  as  soon  as  he  was  able  and  that  he 
was  going  to  pay  all  his  honest  debts  except  sofne  in  the  city, 
though  expressive  of  an  intention,  does  not  constitute  an  en- 
gagement to  pay  sufficient  to  avoid  the  legal  effect  of  his  dis- 
charge. Yoxtheimer  v.  Keyser,  11  Pa.,St.  364;  S.  C,  61  Am. 
Dec.  555. 

In  Dannan  v.  Gould,  141  Mass.  16,  the  debtor  wrote :     "  I 
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wish  I  could  give  you  some  money,  John,  as  you  ask,  but  can 
not  at  present.  I  shall  not  take  any  notice  of  yonr  abuse  of 
me  till  I  have  paid  you  the  amount  I  owe  you,  which  I  shall 
surely  dOj  and  after  that  we  will  have  anotlier  settlement." 
But  the  court  held  the  letter  did  not  show  the  debtor  intended 
to  waive  his  discharge  or  to  create  a  new  obligation. 

There  must  be  an  expression  by  the  defendant  of  a  clear 
intention  to  bind  himself  to  the  payment  of  the  debt  Tlic 
new  promise  must  be  distinct — unambiguous.  The  mere 
recognition  or  acknowledgment  by  a  bankrupt  of  a  debt  which 
has  been  discharged  by  bankruptcy,  does  not  create  a  legal 
obligation  on  him  to  pay  the  debt ;  the  promise  must  be  ex- 
press. Porter's  Adm'r  v.  Porter,  31  Maine,  169 ;  Merriam  v. 
Bailey,  1  Gush.  77.  And  payment  by  the  bankrupt  of  part 
of  the  princi])al  of  the  <»riginal  debt  does  not  revive  the  obli- 
gation of  the  remainder.  White  v.  Gushing,  30  Me.  267; 
Stark  v.  Stinson,  23  N.  H.  259.  Nor  does  the  payment  of 
interest  on  the  entire  principal.  Gom.  Inst,  for  Saving  v.  Lit- 
tlefield,  6  Gush.  210 ;  St.  John  v.  Stephenson,  90  111.  82. 

A  debtor,  after  his  discharge,  wrote  to  his  creditor  :  "  I 
mean  right ;  I  will  pay  you  something  on  account ;"  and  ''  I 
shall  pay  you  something  as  soon  as  possible."  Held,  not  to 
take  the  debt  out  of  the  operation  of  the  discharge.  Biglow 
v.  Norris,  139  Mass.  12. 

It  is  well  understood  that  less  proof  is  required  to  revive 
a  debt  barred  by  the  Statute  of  Limitations  than  one  barred 
by  bankruptcy.     Willets  v.  Gotherson,  3  111.  App.  644. 

Yet,  in  a  case  of  debt  barred  by  the  Statute  of  Limitations,  it 
is  said :  ''  If  there  be  no  express  promise,  but  a  promise  to  be 
raised  by  implication  of  law  from  the  acknowledgment  of  the 
y)arty,  such  acknowledgment  ought  to  contain  an  unqualified 
and  direct  admission  of  a  previous  subsisting  debt,  which  the 
party  is  liable  and  willing  to  pay.  If  there  be  accompanying 
circumstances  which  repel  the  presumption  of  a  promise  or 
intention  to  pay,  if  the  expressions  be  equivocal,  vague  and 
indeterminate,  leading  to  no  certain  conclusion,  but  at  best  to 
probable  inference,  which  may  affect  different  minds  in  differ- 
ent ways,  we  think  they  ought  not  to  go  to  the  jury  as  evi- 
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dcnce  of  a  new  promise  to  revive  the  cause  of  action."     Bell 
V.  Morrison,  1  Pet  362;  CaiToll  v.  Forsythe,  69  111.  127. 

The  expressions  contained  in  the  letter  are  '* equivocal, 
vague  and  indeterminate,  leading  to  no  certain  conclusion,  but 
at  best  to  probable  inference,  which  may  affect  different  minds 
in  different  ways,"  and  for  that  reason  ought  not  to  go  to  the 
jury.  Carroll  v.  Forsythe,  69  111.  127;  Bell  v.  Morrison,  1 
Pet.  362. 

Mr.  W.  D.  Babge,  for  appellee. 

The  new  promise,  in  issue  by  the  pleadings,  with  the  occur- 
rence of  its  conditions,  is  fully  established  by  the  evidence,  and 
is  amply  sufficient  to  sustain  this  judgment. 

The  testimony  of  the  plaintiff  and  the  letter  from  the  de- 
fendant clearly  prove  the  new  promise.  And  this  oral  evi- 
dence of  the  plaintiff  is  competent,  and  must  be  considered  in 
connection  with  the  letter,  and  the  letter  read,  con-trued  and 
understood  in  the  light  of  it.  '*The  plaintiff's  testimony  was 
rightly  admitted  for  the  purpose  of  showing  that  no  other 
debt  was  due  him  from  the  defendant  when  the  letter  was 
written,  and  of  identifying  the  claim  in  suit."  Cook  v.  Shear- 
man, 103  Mass.  21,  23.  It  appears  from  this  evidence,  that 
the  plaintiff  signed  the  note  as  surety,  and  paid  it  after  the 
defendant  was  ^discharged  in  bankruptcy. 

"No  precise  form  of  words  is  required  to  make  a  new 
promise."    Hubbard  v.  Farrell,  S7  Ind.  215,  217. 

The  promise  contained  in  the  defendant's  letter  is  sufficient. 
Cook  v.  Shearman,  103  Mass.  21;  Kingston  v.  Wharton,  2 
Serg.  &  R  207. 

"A  declaration  by  the  bankrupt  that  he  is  able  and  willing 
to  pay  the  debt,  amounts  to  an  express  promise  to  pay  it.' 
Evans  v.  Carey,  29  Ala.  99;   Bearing  v.  Moffit,  6  Ala.  776; 
Harris  v.  Peck,  1  R.  I.  262;   St.  Johns  v.   Stephenson,  90  111. 
82;  Herndon  v.  Givens,  16  Ala.  261. 

Slight  evidence  is  sufficient  to  establish  a  new  promise. 
Marshall  v.  Tracy,  74  111.  379. 

A  conditional  promise  will  remove  the  bar  of  bankruptcy  if 
the  evidence  shows  the  performance  of  the  condition.     St. 
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John  V.  Stephenson,  90  111.  82;  1  Pars.  Cont  *309  (3d  Ed.); 
Scoulon  V.  Eislard,  7  Johns.  36. 

A  new  promise  made  after  the  petition  is  filed  and  before 
the  discharge  in  bankruptcy  is  granted,  id  sufficient.  £jiiz  v. 
Mocsfiinger,  7  111.  App.  536;  Otis  v.  Gaflin,  31  Me.  567;  Lerow 
V.  Wilmarth,  7  Allen,  463. 

In  the  case  at  bar,  the  new  promise  was  made  after  the  de- 
fondant  iiled  his  petition  in  bankruptcj.  The  letter  contain- 
ing the  promise  was  written  the  day  before,  and  received 
about  two  days  after  that  petition  was  filed.  The  new  prom- 
ise was  therefore  made  after  the  filing  of  the  petition.  A 
promise,  like  a  conti*act,  is  made  where  mind  meets  mind,  and 
if  by  letter,  that  is  where  the  letter  containing  the  promise  is 
received  by  the  promisee.     1  Pars.  Cont.  406  (3d  Ed.). 

And  if  made  before  the  filing  of  the  petition  in  bankruptcy, 
the  new  promise  is  valid  and  the  discharge  is  no  defense  to 
such  promise. 

"If  a  debtor,  on  the  eve  of  bankruptcy,  promise  his  creditor 
to  pay  the  debt,  whsn  he  shall  be  able^  his  certificate  is  no  bar 
to  a  suit  brought  on  the  new  promise."  Kingston  v.  Wharton, 
2  Serg.  &  E.  207. 

Baker,  J.  In  St.  John  v.  Stephenson,  90  111.  82,  it  is  held 
that  the  promise  by  which  a  discharged  debt  of  a  bankrupt  is 
revived  may  be  an  absolute  or  a  conditional  promise,  but  that 
it  must  be  clear,  distinct  and  unequivocal.  The  same  rule  ob- 
tains in  the  Supreme  Court  of  the  United  States,  and  in  the 
courts  of  last  resort  in  other  States.  The  mere  expression  of 
an  intention  to  pay  the  debt  is  not  sufficient;  but  no  precise 
form  of  words  is  required  to  make  a  new  promise.  An  inten- 
tion is  but  a  purpose  formed  in  the  mind;  but  a  promise  is  an 
express  undertaking  or  agreement  to  carry  that  purpose  into 
efEect,  and  must  be  express,  in  contradistinction  to  a  promise 
implied  from  an  acknowledgment  of  the  justness  or  existence 
of  the  debt  Hubbard  v.  Farrell,  87  Ind.  215,  and  cases  there 
cited. 

In  Cook  V.  Shearman,  103  Mass.  21,  the  important  expres- 
sions found  in  the  letters  written  by  the  bankrupt  were :  "  I  ex- 
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pect  to  pay  yon  all  there  is  due  you  with  interest  to  the  time 
of  payment,  and  I  will  certainly  see  to  it  that  yon  are  no  loser 
by  me.  Early  in  July  I  hope  to  pay  the  amount  due  you, 
possibly  sooner  than  that.  I  shall  certainly  do  so  as  soon  as 
possible.  I  shall  see  to  it  that  you  are  not  the  loser  for  your 
courtesy."  It  is  plain  that  the  statements  found  in  these 
letters  of  the  expectations  and  lioj^es  of  the  writer  were  mere 
expressions  of  intention,  and  were  wholly  inoperative  to  im- 
part vitality  to  a  dead  indebtedness.  The  court  held  the  debt 
of  tlie  bankrupt  was  revived,  and  speaking  through  Mr. 
Justice  Gray,  now  an  Associate  Justice  of  the  Supreme  Court 
of  the  United  States,  said :  "  The  statements  in  those  letters 
that  the  defendant  expects  to  pay  the  plaintiff  all  that  is  due 
to  him,  and  hopes  to  be  so  situated  as  to  send  him  the  full 
amount  of  his  bill,  with  interest,  coupled  with  the  assertions 
tliat  he  will  see  to  it  that  the  plaintiff  does  not  lose  by  him, 
amounted  to  a  distinct  and  unequivocal  promise."  It  is  mani- 
fest that  the  salient  words  to  constitute  the  promise  were 
those  in  which  he  undertook  and  agreed  to  see  to  it  that  the 
plaintiff  did  not  lose  by  him. 

In  the  case  at  bar,  the  words  are :  "  If  I  live  and  am  pros- 
pered, no  man  who  helped  me  (without  remuneration)  will  be 
no  poorer  for  me,  if  not  otherwise.  That  is  all  there  is  of  it, 
and  if  any  man  was  to  ask  yon  if  you  believed  in  me,  you 
would  say  *yes,' and  I  know  it."  Appellee  helped  appellant 
without  remuneration  by  becoming  his  security  for  borrowed 
money,  and  this  money  he  was  legally  bound  to  pay  to  the 
lender  when  called  upon  therefor,  and  afterward  did  pay. 
He  would  necessarily  be  the  poorer  for  that  help,  unless 
appellant  repaid  him.  Appellant  assures  appellee  that  no 
man  who  helped  him,  appellant,  without  remuneration,  will 
be  the  poorer  for  him.  The  words  used  import  and  amount 
to  a  clear,  distinct  and  unequivocal  undertaking  and  promise. 
They  are  not  a  mere  recognition  and  acknowledgment  of  an  in- 
debtedness. Nor  are  they  simply  the  expression  of  the  hopes, 
expectations  and  intentions  of  appellant.  Cook  v.  Shearman, 
seems  to  be  very  much  in  point.  In  substance  and  in  legal 
effect  there  can  be  no  difference  between  the  assertion  that 
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one  will  see  to  it  that  a  party  does  not  lose  by  him,  and  the 
assurance  that  if  he  lives  and  is  prosperous  then  such  party 
will  be  no  poorer  for  him — except  that  in  the  one  case  the 
undertaking  is  absolute  and  in  the  other  it  is  conditional. 
In  this  case  the  assurance  given  is  made  emphatic  and  pointed 
by  the  use  of  these  words:  ^^That  is  all  there  is  of  it,  and 
if  any  man  was  to  ask  you  if  you  believed  in  me,  you  would 
say  'yes,'  and  I  know  it/' 

Many  of  the  cases  cited  by  appellant  on  this  branch  of  the 
pending  controversy  are  clearly  distinguishable  from  the  case 
at  bar  and  are  not  in  conflict  with  the  views  we  have  ex- 
pressed. Others  of  them  we  are  not  inclined  to  follow.  If 
language  is  to  be  construed  as  meaning  what  the  words  used 
])lainly  indicate,  it  would  seem  the  expression  "I  shall  not 
take  any  notice  of  your  abase  of  me  till  I  have  paid  you  the 
amount  I  owe  yon,  which  I  shall  surely  do,"  is  equivalent  to 
the  statement  "I  shall  surely  pay  you  the  amount  I  owe  you." 
We  are  wholly  unable  to  comprehend  upon  what  ground  it 
can  reasonably  be  held  that  such  words  do  not  amount  to  and 
constitute  a  plain  and  unequivocal  promise  to  pay.  Men  in 
their  ordinary  business  transactions  would  so  understand  them. 
To  our  minds,  such  language,  ex  vi  ieyininiy  imports  a  prom- 
ise and  undertaking. 

It  is  objected  that  the  alleged  new  promise  being  a  condi- 
tional promise,  appellee  should  have  declared  specially  upon 
eiich  promise.  There  is  some  conflict  in  the  authorities  upon 
this  point,  and  in  this  State,  in  respect  to  a  conditional  prom- 
ise, it  has  not  been  expressly  decided  either  way.  In  1  Chit 
PI.  54,  the  doctrine  is  stated  with  some  doubt;  he  says: 
"When  the  subsequent  promise  is  effectual,  it  is  sufBciont  to 
declare  upon  the  original  consideration,  unless  where  the 
promise  is  conditional,  in  which  case  it  seems  to  be  necessary 
f«'r  the  creditor  to  declare  specially."  In  Wait  v.  Morris,  6 
Wend.  394,  it  was  held  that  wliere  a  conditional  promise 
forms  the  basis  of  the  suit,  the  plaintiflE  may  either  declare 
upon  it  specially,  or  set  it  forth  in  his  declaration.  Like 
decisions  have  been  made  by  other  respectable  courts.  In 
Marshall  V.  Tracy,  74  111.  379,  no  question  in  respect  to  a  con- 
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ditioDal  promise  arose,  and  what  the  court  there  said  hardly 
amounts  to  the  expression  of  an  opmion  in  regard  to  the  point 
here  in  controversy.  In  St  John  v.  Stephenson,  90  IlL  82, 
the  court  said :  "The  occnrrence  of  the  condition  mnst  be 
averred  if  the  promise  be  conditional ; "  but  there  is  nothing 
in  the  case  to  indicate  that  such  averment,  and  the  averment 
of  the  new  promise  itself,  might  not  be  set  np  in  the  replica- 
tion. 

But  waiving  this  consideration,  which  is  a  matter  of  some 
doubt,  appellant  did  not  demur  to  this  replication  of  a  condi- 
tioDal  new  promise,  but  filed  rejoinders  thereto,  denying  both 
the  making  of  the  conditional  new  promise  and  the  happen- 
ing of  the  contingent  event  alleged  therein.  Assuming  that 
by  interposing  a  demuixer  he  could  have  compelled  the  plaint- 
iff to  so  amend  his  declaration  as  to  base  his  right  of  action 
stated  therein  expressly  upon  the  new  promise,  yet  by  his 
not  doing  so,  but  on  the  contrary  filing  issuable  rejoinders 
thereto,  he  must  be  considered  as  having  elected  to  waive  the 
defects  and  informalities  in  the  pleadings.  It  is  perfectly 
manifest  from  the  pleadings,  and  the  issues  formed  thereon 
and  submitted  to  the  jury,  the  latter  could  not  have  found  a 
verdict  for  appellee  without  both  the  allege  J  new  promise 
and  the  happening  of  the  condition  stated  therein  were  duly 
proved  at  the  trial  It  would  seem  the  defects  in  the  plead- 
ings, if  any,  are  mere  defects  in  matter  of  form,  for  it  must  be 
admitted  that  all  the  allegations  necessary  to  sustain  the 
action,  verdict  and  judgment  are  found  not  only  in  the 
record,  but  in  the  pleadings  of  appellee.  Whatever  defects 
there  are  were  waived  by  appellant,  and  such  defects  are 
added  by  intendment  after  verdict.  See  also,  Sees.  3,  6  and  7 
of  the  statute  of  amendments  and  jeofails. 

Oral  testimony  was  pro|)erly  admitted  by  the  tiial  court  for 
the  purpose  of  showing  that  when  the  note  was  given  and 
when  the  letter  was  written  and  delivered,  there  was  no  other 
transaction  or  business  between  the  parties ;  it  was  necessary 
in  order  to  identify  the  claim  in  suit,  and  apply  the  letter 
to  the  subject-matter  to  which  it  related.  Cook  v.  Shearman, 
fuprUf  is  directly  in  point.     The  same  rule  has  been  held  in 
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this  State.     E^ed  v.  Ellia,  68  III.  206;  Marshall  v.  Gridley, 
46111.  2  i7. 

It  is  urged  that  at  tho  time  the  letter  was  written  appellant 
was  not  the  debtor  of  appellee ;  that  then,  and  for  more  than 
a  year  afterward,  appellee  was  simply  his  surety  on  a  note 
payable  to  the  Dixon  National  Bank.  If  there  was,  in  fact,  no 
indebtedness  between  tliem,  then  it  would  seem  the  principle 
of  equality  should  require  it  to  be  held  the  debt  arose  after 
bankruptcy,  and  the  discharge  was  no  bar.  But  the  claim  of 
appellee  against  appellant  was  in  existence  and  provable  in  his 
favor,  against  the  estate  of  the  bankrupt  when  the  petition  in 
bankruptcy  was  filed.  Bump's  Bankruptcy,  7th  Ed.,  647, 
Sec.  6070,  E.  S.  U.  S.  The  relation  of  debtor  and  creditor 
between  them  commenced  at  the  date  of  the  note,  and  not 
from  the  time  the  surety  made  payment.  Choteau  v.  Jones, 
II  111.  300.  A  new  promise  to  bind  a  bankrupt  may  be 
founded  on  a  contingent  liability,  for  instance,  that  of  a  security 
for  his  principal  debtor  before  payment  of  the  debt.  Earle  v. 
Olinn,  2  Exch.  71.  See  Hare  and  Wallace's  notes  to  True- 
man  V.  Fen  ton,  1  Smith's  Lead.  Cas.,  6  Am.  Ed.,  968. 

It  is  insisted  upon  by  appellant  that  as  the  letter  was  writ- 
ten and  mailed  on  the  2Sth  day  of  August,  1878,  and  the 
petition  in  bankruptcy  was  not  filed  until  the  29th  day  of  the 
same  month,  the  promise  contained  in  the  letter,  if  any,  could 
not  affect  a  discharge  granted  upon  the  proceeding  begun 
subsequent  to  the  day  on  which  the  letter  was  so  written  and 
mailed.  The  certificate  of  discharge  takes  eflFect  from  the 
commencement  of  the  proceedings  in  bankruptcy  and  the 
promise  to  pay  to  bo  binding  as  a  new  promise  must  be  made 
by  the  debtor  after  the  commencement  of  such  proceedings. 
If  a  new  promise  to  pay  is  binding,  so  that  it  can  be  enforced 
by  the  courts,  it  must  be  upon  the  ground  it  is  a  contract. 
When  appellant  wrote  the  letter  at  Sioux  City,  Iowa,  and 
mailed  it,  properly  addressed  to  appellee  at  Dixon,  Illinois,  he 
made  the  postal  authorities  his  agents  to  carry  and  deliver  the 
letter.  He  must  be  presumed  to  liave  had  in  contemplation 
that  the  letter  would  be  carried  to  Dixon  by  due  course  of 
mail,  and  would  reach  there  in  the  usual  time  required  at  that 
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time  for  a  letter  to  go  by  mail   from   Sioux  City  to  Dixon. 

It  did  in  fact  reach  there  in  such  usual  time  and  was  received 

bj  appellee  on  or  about  the  31st  day  of  August,  either  that 

<Jajor  the  next  succeeding  day.     This  was  just  what  appellant 

Expected  and  intended.     It  is  in  substance  as  though  appel- 

^^iitbad,  on  the  day  of  the  receipt  of  the  letter,  met  appellee 

^iid  made  to  him  the  promise  by  word  of  mouth.     Mind  did 

Dot  meet  mind   until   the  letter  was  received   by  appellee. 

Tills  is  not  a  case  where  there  was  delay  and  hinderance  and 

a  failure  to  have  the  letter  reach   the  proper  party  at  the 

proper  time.     When  such  cases  arise,  it  will  be  time  enough 

to  dispose  of  the  extreme  and  supposititious  cases  suggested  by 

oonnsel  in  their  argument. 

In  the  view  we  have   taken  of  the  case,  it  is  wholly  unnec- 
essary to  consider  the  exceptions  taken  to  the  instructions  of 
tlie  court. 
We  find  no  error  in  the  record;  the  judgment  is  aflBrmed. 

Jvdgment  affii'medL 


COUXTY  OF  FrANKLDT 
V. 

County  of  Henry. 


Pauper9^  Irtsane  Persons  and  Criminals — Apparent  Residence  Based  on 
Employment — lAahility  qf  Ccunty  for  Support. 

1.  Persons  under  legal  restraint  and  insane  persona  are  incapable  of 
losing  or  gainins:  a  residence.  This  rule  applies  to  persons  confined  in 
prison,  lanatics  confined  in  an  asylum  and  paupers  sent  to  a  poor-house. 

2.  Where  one  comes  into  a  county  or  town  and  makes  no  arrangement 
for  a  home  and  has  no  fixed  actual  residence,  but  hires  out  and  is  employed 
by  some  person,  his  apparent  residence  is  at  the  place  of  his  employment. 

8.  The  county  where  a  person  resides  when  he  falls  sick  or  becomes  in- 
sane, or  a  pauper,  even  though  his  residence  there  is  but  temporary,  is 
liable  for  his  support  primarily  and  until  it  can  show  that  some  other  county 
is  therewith  legally  chargeable,  and  is  able  to  impose  the  burden  of  his  sup- 
port upon  such  county. 

Vol.  XXYI   U 
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4.  Where  a  person  has  been  transferred  from  the  penitentiary  to  an  in- 
Rine  hospital  anrl  from  there,  by  mistake,  to  the  poor-house  of  a  county  of 
which  he  was  not  a  resident,  such  county  can  recover  the  amount  paid  for 
Lis  support  from  the  county  of  his  apparent  residence. 

[Opinion  filed  March  20,  1888.] 

Appeal  from  the  Circuit  Court  of  Henry  County ;  the  Hon. 
Jou^  J.  Glenn,  Judge,  presiding. 

A  jury  was  waived  in  this  case,  and  the  cause  was  submitted 
to  the  Circuit  Court  iiix)n  the  following  agreed  state  of  facts  : 

"  It  is  hereby  agreed  by  counsel  for  plaintiff  and  defendant 
that  one  James  Smith,  who  was  and  had  been  in  the  employ 
of  Mr.  Abbott  as  a  farmjaborer  in  Henry  County,  Illinois,  for 
about  one  week,  was,  on  or  about  September,  1867,  arrested  in 
said  county  upon  the  charge  of  an  assault  to  commit  a  rape. 
That  at  the  October  term,  1867,  of  the  Henry  County  Circuit 
Court,  he  was  indicted  for  said  oflfense.  That  at  the  following 
February  term  he  was  tried,  convicted  and  sentenced  to  the 
penitentiary  at  Joliet  for  the  term  of  five  years.  That  some 
time  previous  to  July  29,  1870,  and  while  in  the  penitentiary, 
he  became  insane  and  was  transferred  to  the  insane  hospital 
at  Jacksonville.  That  about  November,  1877,  he  was  trans- 
ferred to  the  insane  hospital  at  Anna,  Illinois.  That  about 
March  11,  1882,  he  was  transferred  to  the  poor-house  of 
Franklin  County  under  the  then  belief  that  he  was  a  resident 
of  and  chargeable  to  that  county.  He  was  never  a  resident 
of  Franklin  County  and  he  had  not  resided  in  Henry  Connty 
previous  to  his  employment  aforesaid.  The  only  evidence  of 
his  residence  in  Henry  County  is  his  having  been  employed  as 
aforesaid  and  being  arrested  while  there.  It  is  also  agreed 
that  Henry  County  has  paid  for  the  support,  etc.,  since  March, 
1884,  and  that  Franklin  County  has  paid  out  for  the  support 
of  said  James  Smith  the  sum  of  $251.45 ;  and  if»  from  the 
above  facts,  Henry  County  is  liable,  judgment  shall  be  en- 
tered for  said  sum  of  $251.45  and  costs  of  suit." 

It  was  also  stipulated  of  record  "that  the  only  question  of 
law  involved  in  this  case  is,  whether,  under  the  above  stipu- 
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lation,  the  Comity  of  Henry  is  liable  for  the  amount  paid  by 
said  County  of  Franklin  for  the  support  of  said  James  Smith 
as  shown  in  the  foregoing  stipulation."  The  court  found  the 
issues  for  the  County  of  Henry,  and  entered  judgnjent  against 
the  County  of  Franklin  for  costs. 

Mr.  W.  S.  CAJSTUnLLy  for  appellant. 

Mr.  T.  E.  MiLCHEisT,  for  appellee. 

Bakkb,  J.  The  general  rule  is  that  persons  under  legal 
restraint  and  insane  persons  are  incapable  of  either  losing  or 
gaining  a  residence.  A  person  confined  in  prison  under  the 
judgment  and  sentence  of  a  court  does  not  thereby  change  his 
residence, and  a  lunatic  contined  in  afi  asylum  does  not  thereby 
change  his  residence.  The  same  rule  is  applied  to  the  case  of 
a  paujer  who  is  sent  to  a  poor-house  or  poor-farm.  See  Town 
of  Freeport  v.  Board  of  Supervisors,  41  111.  495,  and  cases 
there  cit^d. 

James  Smith  lias  been  either  in  jail,  in  the  penitentiary,  in 
an  insane  hospital  or  in  a  poor-house  since  the  time  he  was 
arrested  for  crime  in  Henry  County  in  September,  1867.  It 
is  plain  he  has  neither  lost  nor  gained  a  residence  since  that 
date.  If  he  was  then  a  resident  of  Henry  County,  it  follows 
he  was  a  resident  of  said  county  when  he  became  insane  and 
chargeable  as  a  pauper,  and  also  at  the  commencement  of  six 
months  immediately  preceding  his  becoming  so  chargeable. 
What  was  the  status  of  Smith  in  respect  to  residence  at  the 
time  he  was  taken  in  custody  on  a  criminal  charge?  He  was, 
and  for  about  a  week  had  been,  a  farm  laborer  in  the  employ- 
ment of  a  Mr.  Abbott  in  Henry  County.  The  pauper  act 
provides,  with  the  exceptions  therein  enumerated,  that  every 
county  shall  relieve  and  support  all  poor  and  indigent  persons 
lawfully  resident  therein.  Sec.  17  of  the  act  provides:  "The 
term  residence,  mentioned  in  this  act,  shall  be  taken  and  con- 
sidered to  mean  the  actual  residence  of  the  party,  or  the  place 
where  he  was  employed,  or  in  case  he  was  in  no  employment 
then  it  shall  be  considered  and  held  to  be  the  place  where  he 
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made  it  his  homo."  In  Town  of  Dorr  v.  Town  of  Seneca,  74 
111.  101,  it  was  held  that  where  a  person  comes  into  a  county 
or  town,  and  makes  no  aiTangement  for  a  home,  and  has  no 
fixed  actual  residence,  but  hires  out  and  is  employed  by  bome 
person,  then  he  has  an  apparent  residence  at  the  place  of  such 
employment  and  falls  within  the  second  class  of  persons  men- 
tioned in  the  section  of  the  pauper  act  abovo  quoted.  From 
what  we  have  said,  the  conclusion  results  that  Smith,  at  the 
time  of  his  arrest,  had  an  apparent  residence,  even  if  not  an  act- 
ual, fixed  and  permanent  residence, in  Heny  County, and  that 
within  the  intent  and  meaning  of  the  pauj)er  act  he  was  law- 
fully resident  therein;. and  it  also  follows  that  this  status,  or 
consideration  of  his  in  respect  to  residence,  has  continued 
from  that  time  hitherto. 

It  is  urged  that  the  presumption  is  that  Smith  had  an  actual 
and  permanent  residence  in  some  other  county  in  this  State, 
when  he  came  to  Henry  County,  and  that  as  a  condition  prece- 
dent to  a  right  of  recovery,  appellant  must  negative  the  fact 
that  Smith  had  a  residence  elsewhere  in  the  State.  Every  one 
has  a  domicile  of  origin,  which  he  retains  until  he  acquires 
another  domicile;  but  there  is  no  presumption,  either  of  law 
or  of  fact,  that  the  permanent  home  and  residence  of  Smith 
was  elsewhere  in  tliis  State,  and  not  in  some  other  State  or 
foreign  country.  When  it  is  shown  he  has  a  place  of  em- 
ployment, then  snch  place  is,  under  the  statute,  his  apparent 
place  of  residence,  and  2k prima  fcide  case  of  liability  for  sup- 
port is  made  out  against  such  place  of  residence. 

A  poor  person,  whether  sane  or  insane,  has  a  right  to  live, 
and  must  not  be  permitted  to  die  from  want  or  exposure. 
Such  is  the  humane  intention  of  the  law.  The  county  where 
he  resides  when  he  falls  sick,  or  becomes  insane,  or  a  pauper, 
even  though  his  residence  there  is  but  temporary,  is  liable  for 
his  support  primarily,  and  until  it  is  able  to  show  the  county 
to  which  such  poor  person  is  properly  and  legally  chargeable 
under  the  statute,  and  is  enabled  to  impose  the  burden  of  sup- 
port upon  such  latter  county. 

If  Henry  County  could  establish  the  fact  that  Smith  had  an 
actual  residence  in  some  other  county  of  the  State,  it  is  prob- 
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able  it  would  have  a  remedy  over. against  such  other  county; 
and,  perhaps,  if  such  fact  appeared,  Franklin  County  would  be 
required  to  look  for  remuneration  to  such  other  county. 

But  no  residence  anywhere,  except  the  apparent  residence 
based  upon  employment  in  Henry  County,  appears  in  the  case. 

Smith  never  was  a  resident  of  Franklin  County.  Through 
a  mistake  made  by  the  authorities  of  the  State  penitentiary 
with  reference  to  his  prison  number,  he  was  transferred  from 
tlie  insane  hospital  to  the  poor-house  of  Franklin  County,  upon 
the  erroneous  supposition  that  he  was  a  resident  of  and  charge- 
able to  that  county.  From  the  necessity  of  the  case,  Franklin 
County  was  compelled  to  support  him,  until  it  could  be  ascer- 
tained to  what  county  he  was  legally  chargeal)le.  lie  could 
not  be  permitted  to  die  from  want  and  starvation ;  and  being 
insane  he  could  not  with  safety  to  himself  or  others  be  turned 
loose  npon  the  community. 

In  our  opinion  the  judgment  of  the  Circuit  Court  was  erro- 
neous. It  is  reversed  and  the  cause  is  remanded  with  directions 
to  enter  judgment  upon  the  agreed  case  in  favor  of  the  County 
of  Franklin  and  against  the  County  of  Henry  for  the  sum  of 
$251.45  and  costs. 

Reversed  and  remanded, 

Laoey,  J.  That  Henry  County  was  primarily  liable  for  the 
enpport  of  Smith,  after  he  became  insane,  by  virtue  of  his  resi- 
dence in  that  county,  and  his  having  been  sent  to  the  peniten- 
tiary for  crime  committed  in  that  county,  can  not  be  disputed; 
and  such  liability,  under  the  statute,  has  been  recognized  by 
that  county  by  paying  for  his  support  since  1884.  By  acci- 
dental circumstances,  not  produced  by  appellant,  it  was  forced 
to  support  Smith,  and  by  so  doing,  to  that  extent,  relieved  ap- 
pellee from  the  burden  of  his  support  for  the  len^cth  of  time 
he  was  supported.  In  equity  and  good  conscience,  appellee 
should  reimburse  appellant  for  so  doing. 

If  some  other  county  in  this  State  were,  even,  known  to  be 
liable  to  appellee,  in  my  opinion  the  appellant  would  not  be 
compelled  to  first  seek  its  remedy  against  such  county,  but  it 
might  sue  the  appellee  and  recover  for  the  money  expended 
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for  its  benefit,  or,  perhaps,  it  could  sne  the  appellee  and  such 
other  county  jointly,  or  such  other  county  singly,  if  it  chose. 
As  against  appellant,  each  county  would  owe  a  camuion  duty 
to  support  Smith.  Appellant  owed  no  duty  to  support  him. 
City  of  Feoria  v.  Simpson,  110  111.  294. 

But  in  this  case,  no  such  other  county  is  known  to  be  liable, 
and  the  agreed  state  of  facts  clearly  shows  liability  existing 
against  appellee.     Thus  far,  I  fully  concur  in  the  opinion. 


Mabseilles  Manufacturing  Company 

V. 

Rockford  Plow  CoMPANf . 

Replecin — Chattel  Mortgage  to  Secure  Series  of  Notes — Assignment  cf 
One — Priority  qf  Lien — Rights  qf  Assignee — Possession, 

•  1.  Where  several  notes  maturing  at  different  dates  are  secured  by  a  chat- 
tel mortgapre,  and  the  condition  of  the  mortgage  is  broken  by  default  in 
payment  of  any  of  the  notes,  it  is  optional  with  the  mortgagee  to  take  pos- 
session on  the  first  default  or  await  the  maturity  of  the  last  note. 

2.  Where  the  mortgage  secures  several  notes  due  at  different  times,  and 
there  is  no  special  provision  to  the  contrary,  they  have  priority  of  lien  an  I 
are  entitled  to  payment  from  the  proceeds  of  the  mortgaged  property  in  the 
order  in  which  they  become  due  and  payable. 

3.  Where  the  powers  given  in  a  chattel  mortgage  to  tace  possession  of 
the  mortgaged  property  and  make  sale  thereof,  are  expressly  conferred  upon 
the  mortgagee  and  not  upon  his  assigns,  a  mere  assignee  of  one  of  the  notes 
secured  by  the  mortgage  has  no  right  to  assume  possession  of  and  sell  the 
property.  If  he  does  so,  the  mortgiigee  may  maintain  an  action  of  replevin 
to  recover  the  mortgaged  property. 

[Opinion  filed  March  20,  1888.] 

Appeal  from  the  Circuit  Court  of  Winnebago  County;  tho 
Hon.  William  Brown,  Judge,  presiding. 

The  Marseilles  Manufacturing  Company  replevied  from  the 
Eockford  Plow  Company  a  corn  sheller  and  horse  power,  and 


Second  District — December  Term,  1887.    199 

■  ■.III  _^_—  ,11* 

Marseilles  Mfg.  Co.  v.  Roekford  Plow  Co. 

fixtui*es ;  and  on  trial  in  the  Winnebago  Circuit  Conrt  with- 
out a  jury  the  issues  were  found  and  judgment  rendered  for 
the  defendant,  and  a  writ  of  retorno  kahendo  awarded. 

The  facts  were  agreed  upon,  at  the  trial,  as  follows:  On 
the  26th  day  of  December,  1885,  plaintiflF,  by  its  agents, 
Farmer  Brothers,  sold  to  pne  W.  C.  Morris  of  the  town  of 
Roekford,  the  property  replevied,  in  payment  of  which  the 
said  Morris  gave  his  four  promissory  notes  of  said  date,  one 
(first)  for  the  sum  of  $65,  due  March  1, 1886 ;  one  (second)  for 
the  snm  of  $64,  due  June  1,  1886;  one  (third)  for  the  sum  of 
865,  due  S'jptember  1,  1886,  and  one  (fourth)  for  the  sum  of 
§64,  due  January  1,  1887,  with  interest  on  all  at  the  rate  of 
eight  (8)  per  cent,  all  of  which  were  payable  to  plaintiff. 

To  secure  said  notes  the  said  W.  0.  Morris  executed  a  chat- 
tel mortgage  upon  the  property  so  sold  with  other  property 
of  date  December  26,  18S5,  which  mortgage  was  properly 
acknowledged  and  recorded  in  the  recorder's  oflSce  of  said 
Winnebago  County,  in  book  27  of  Mortgages,  at  page  571. 
The  said  notes  and  mortgage  are  considered  admitted  in  evi- 
dence. In  payment  of  commissions  to  Farmer  Brothers  upon 
said  sale,  plaintiff  assigned  the  third  note  of  said  series,  to  wit, 
the  one  maturing  September  1,  1886,  said  assignment  being 
made  prior  to  the  maturity  of  said  third  note,  but  kept  the 
mortgage  with  the  other  three  notes.  Farmer  Brothers  in 
turn  assigned  said  note  to  the  defendant  in  payment  of  a  pre- 
exi&ting  debt  without  releasing  their  liability  as  assignors. 
Default  was  made  in  payment  of  the  first  and  second  notes, 
then  and  still  in  the  hands  of  the  plaintiff,  but  the  mortgage 
was  not  foreclosed  on  account  thereof.  Upon  the  maturity  of 
the  third  note,  the  said  third  note  then  and  still  being  the 
property  of  the  defendant,  and  default  being  made  in  its  pay- 
ment, defendant  took  possession  of  the  property  replevied  in 
this  suit  nnder  the  mortgage  and  foreclosed  the  same,  using  a 
certified  copy  of  the  record  aforesaid  in  lieu  of  the  original 
mortgage,  which  was  still  in  the  possession  of  plaintiff,  and 
purchased  the  said  property  at  said  foreclosure  sale  for  the 
exact  amount  of  the  debt  evidenced  by  said  third  note  and 
costs  of  sale  in  payment  thereof.     Plaintiff   had  no   notice  of 
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the  foreclosure,  nor  did  defendant  ever  account  to  it  upon  its 
bid. 

Upon  notice  of  the  foreclosure,  plaintiff  being  then  stni  the 
owner  of  the  first,  second  and  fourth  notes,  and  no  part  of  the 
purchase  price  of  said  machine  ever  liaving  been  paid,  it  de- 
manded a  return  of  the  proj)erty  herein  replevied,  which  being 
refused,  this  suit  was  brought  before  J.  G.  Manlove,  a  Justice 
of  the  Peace  in  and  for  said  County  of  Winnebago.  From 
the  judgment  rendered  thereon  by  said  Justice,  an  appeal  was 
taken  in  the  name  of  defendant  by  Farmer  Brothers  who  had 
been  called  upon  by  defendant  to  pay  said  note  on  account  of 
their  liability  as  assignors.  Defendant  is  still  the  owner  of 
said  third  note,  but  Farmer  Brothers  are  defending  this  suit 
at  their  expense  for  self-protection. 

The  mortgage  provided  that  if  default  should  be  made  in 
the  payment  of  any  or  either  of  the  notes,  etc.,  then  "  the 
party  of  the  second  part,  his  heirs,  executors,  administrators, 
or  any  of  them,  shall  thereupon  have  the  right  to  take  im- 
mediate and  exclusive  possession  of  said  property  and  every 
part  thereof,  and  for  that  purpose  may  pursue  tlie  same,  or 
any  part  thereof,  wherever  it  may  be  found,  and  also  may 
enter  any  of  the  premises  of  the  said  party  of  the  first  part, 
with  or  without  force  or  process  of  law,  wherever  the  said 
goods  and  chattels  may  be,  or  supposed  to  be,  and  search  for 
the  same,  and,  if  found,  to  take  possession  of,  and  remove,  and 
sell,  and  dispose  of  said  property,  or  any  part  thereof,  at 
public  auction,  to  the  highest  bidder,  after  giving  ten  days' 
notice  of  the  time,  place  and  terms  of  sale,  together  with  a 
description  of  the  property  to  be  sold,  either  by  publication  in 
some  newspaper  in  the  city  of  Rockford  or  by  similar  notices 
posted  up  in  three  public  places  in  the  vicinity  of  such  sale, , 
or  at  private  sale,  with  or  without  notice,  for  cash  or  on  credit, 
as  the  said  Marseilles  Mfg.  Co.,  their  heirs,  executors,  admin- 
istrators or  assigns,  agents  or  attorneys,  or  any  of  them,  may 
elect." 

At  the  trial,  the  Ciicuit  Court  refused  to  hold  as  law  ap- 
plicJible  to  the  case  two  written  propositions  submitted  by 
plaintiff,  which  were  as  follows: 
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"  1.  If  a  series  of  four  notes  maturing  at  different  times 
are  secured  by  a  chattel  mortgage  with  a  provision  permit- 
ting a  foreclosure  on  default  in  the  payment  of  any  note,  the 
holder  of  said  notes  may  foreclose  said  mortgage  upon  the 
default  in  the  payment  of  the  first  or  any  note,  or  he  may 
wait  until  the  default  in  the  payment  of  the  note  last  maturing. 
In  the  latter  event  the  lien  of  the  notes  first  maturing  con- 
tinues until  the  maturity  of  the  last  note,  unless  the  notes  or 
mortgage  provides  otherwise." 

"2.  If  a  series  of  four  notes  mature  at  different  times  and 
are  secured  by  a  chattel  mortgage,  in  the  absence  of  a  contract 
to  the  contrary,  they  have  priority  of  lien  in  the  order  of  their 
maturity,  and  if  the  third  note  has  been  assigned  without 
agreement  as  to  its  having  priority  of  lien  over  the  first  and 
second  notes,  the  first  and  second  notes,  in  the  hands  of  the 
payees,  are  entitled  to  payment  out  of  the  security  before  the 
third,  then  in  the  hands  of  an  assignee." 

Mr.  A.  D.  Early,  for  appellant. 

"  When  several  notes  maturing  at  different  dates  are  secured 
by  a  chattel  mortgage,  and  the  condition  of  the  mortgage  is 
broken  on  default  in  payment  of  any  of  the  notes,  it  is  neverthe- 
less optional  with  the  mortgagee  to  take  possession  on  the  first 
default,  or  to  await  the  maturity  of  the  last  note  and  then 
take  possession."  Cleaves  v.  Herbert,  61  111.  126 ;  Barbour  v. 
White,  37  III.  164;  McConnell  v.  Scott,  67  111.  274. 

If  a  series  of  notes  mature  at  different  times  and  are  secured 
by  a  chattel  mortgage,  in  the  absence  of  a  contract  to  the  con- 
trary, they  have  priority  of  lien  in  the  order  of  their  matu- 
rity.    Yansant  v.  Allmon,  23  HI.  26. 

The  assignee  of  the  note  first  due  is  first  entitled  to  satisfac- 
tion out  of  the  mortgaged  property.  The  holders  of  the  other 
notes  can  redeem  in  succession,  according  to  their  priority,  as 
they  may  become  due.  Funk  v.  McReynolds,  33  111.  481; 
Grardner  v.  Deiderichs,  41  111.  158. 

"It  may  be  regarded  as  a  well  settled  rule  of  law  in  this 
State,  that  where  a  mortgage  or  deed  of  trust  has  been  given 
to  secure  the  payment  of  several  notes,  which  become  due  at 
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different  timesj  the  notes  have  a  priority  of  lien,  in  the  order 
in  which  they  become  due  and  payable."  Koester  v.  Burke^ 
81  111.  436. 

If  one  of  the  series  of  notes  has  been  assigned  by  the  payee, 
the  assignee  acquires  no  greater  right  to  the  security  than  the 
payee.  This  follows  from  tJie  rule  in  this  State,  that  the  debt 
is  the  principal  and  the  security  the  incident.  Sargent  v. 
Howe,  21  HI.  148. 

The  assignee  is  subrogated  to  the  position  of  the  payee.  If 
the  assignee  hold  the  third  note  of  the  series,  then  he  occupies 
the  position  in  relation  to  the  security  that  the  payee  did,  and 
the  first  and  second  notes  of  t!;e  series  must  be  first  satisfied 
out  of  the  security  or  otherwise.  It  makes  no  diflference 
whether  the  third  note  is  in  the  hands  of  the  assignee,  and 
the  others  are  in  the  hands  of  the  payee.  As  before  stated, 
the  security  must  be  treated  as  consisting  of  as  many  mortgages 
as  there  are  notes  secured  by  it,  the  order  of  priority  being 
the  same  as  tlie  order  of  maturity  of  the  notes. 

Mr.  B.  A.  Knight,  for  appellee. 

An  assignee  of  notes  has  a  right  to  foreclose  when  default 
has  been  made.      Sargent  v.  Howe,  21  III.  148.     Appellee,   . 
therefore,  had  a  right  to  take  possession  of  the  mortgaged 
property  involved  herein  and  sell  tlie  same  to  satisfy  his  note. 

The  point  raised  by  appellee  in  this  case  is  now  for  the  first 
time  raised  in  any  of  the  higher  courts  of  the  State  of  Illi- 
nois, and  is  as  follows,  to  wit:     When  a  mortgagee  sells  one 

or  more  of  a  series  of  notes,  and  retains  the  remainder  of  the 
series,  is  the  assignee  entit'cd  to  a  priority  of  lien  as  against 

the  mortgagee,  with  respect  to  the  note  or  notes  so  transferred 
without  regard  to  the  order  in  which  the  notes  held  by  the 
parties  mature? 

This  proposition  has  been  raised  in  other  States,  and  by 
weight  of  authority  has  been  decided  in  favor  of  the  position 
taken  in  this  case  by  appellee.  3  Pom.  Eq.  Jur.,  Sec.  1203, 
and  p.  182,  et  seg,;  Anderson  v.  Sharp,  6  N.  E.  Eep. 
900 ;  Waterman  v.  Hunt,  2  E.  I.  298 ;  Salzman  v.  His  Cred- 
itor, 2  Eob.  (L.  A.)  242;  Barkbull  v.  Herwig,  30  La.  Ann. 
618;   McClintic   v.   Wise's  Adm'r,   25   Gratt  448 j   Cullum 
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V.  Erwin,  4  Ala.  425 ;  Foley  v.  Kose,  123  Mass.  567 ;  Forwood 
V.  Dehoney,  5  Bush.  174;  Jones  on  Mortgages,  Vol.  2,  Sec. 
1701,  and  also  604  eq.;  Bryant  v.  Daniel,  6  Gray,  564;  Mer- 
chants Bank  v.  Bank  of  Niagara,  6  Wend.  410. 

Assuming,  for  the  sake  of  argument,  that  appellee  had  no 
authority  in  the  law  to  take  possession  of  and  sell  the  mort- 
gaged property  nor  yet  power  to  do  so  under  the  mortgage, 
yet,  having  a  lien  by  virtue  of  the  mortgage  he  had  a  right  to 
take  possession  of  the  property,  at  the  maturity  of  his  note, 
and  had  then,  at  tlie  least,  a  common  interest  with  appellant 
in  the  property.  Being  then,  a  joint  owner  with  appellant, 
or,  in  other  words,  a  tenant  in  common,  of  the  property,  the 
action  of  replevin  conld  not  be  maintained  between  them. 
The  possession  of  one  is  the  possession  of  both.  See  Qarr  v. 
Huini,  92  111.  305,  and  cases  cited. 

Baker,  J.  1.  If  a  power  be  given  to  the  donee  and  his 
assigns,  it  will  pass  by  assignment,  if  the  power  be  annexed  to 
an  interest  in  the  donee.  4  Kent's  Com.  327.  In  case  of  a 
power  to  sell  or  take  possession  of  property  and  sell,  given  by 
a  mortgagor  to  the  mortgagee  and  his  assignee,  and  the  mort- 
gage is  to  secure  a  promissory  note  or  notes,  the  power  is  ap- 
pendant to  the  estate  and  coupled  with  an  interest,  and  part 
of  the  mortgage  security,  and  passes  by  the  assignment  of  the 
mortgage  debt  and  vests  in  the  assignee,  and  such  assignee 
may  execute  the  power.  In  the  case  at  bar  we  will  waive  the 
question  whether  or  not  the  power  donated  by  Morris  in  the 
mortgage  to  the  appellant  corporation  was  divisible,  whether 
or  not  the  assignments  of  the  third  note,  in  the  series  of  four 
notes,  carried  with  them  a  corresponding  portion  of  the  power 
to  appellee,  the  second  assignee  of  said  note.  Wilson  v.  Troup, 
2  Cow.  195 ;  4  Kent's  Com.  147.  The  powers  given  in  this 
chattel  mortgage  to  take  possession  of  the  mortgaged  prop- 
erty and  make  sale  thereof,  were  expressly  conferred  upon  the 
mortgagee,  but  they  were  not  given  to  its  assignee  or  assignees. 
The  only  authority  vested  by  the  instrument  in  that  behalf 
in  the  assignee  of  the  mortgagee,  was  the  right  to  make  an 
election  in  respect  to  the  mode  and  manner  in  which  the 
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donee  of  the  powers  should  exercise  the  power  of  making 
sale.  The  conclusion  must  be,  that  the  sale  of  the  mortgaged 
property  by  appellee  as  assignee  of  tlie  third  note,  was  not 
authorized  by  the  mortgagor  and  donor  of  the  power,  and 
was  null  and  void;  and  that  its  possession  of  such  property  as 
purchaser  at  said  sale  was  unlawful.  Paniee  v.  Lindley,  31 
111.  174;  IlHmilton  v.  Liibakee,  51  111.  415;  Strother  v.  Lord, 
54  111.  413;  Mason  v.  Ainsworth,  58  111.  163. 

2.  Tlie  trial  court  erred  in  not  holding  as  law,  and  as  appli- 
cable to  the  case  in  hand,  the  two  written  propositions  sub- 
mitted by  appellant.  Tlie  doctrine  is,  tliat  where  several  notes 
maturing  at  different  dates  are  secured  by  a  chattel  mortgage 
and  the  condition  of  the  mortgage  is  broken  on  default  in  pa}'- 
ment  of  any  of  the  notes,  it  is,  nevertheless,  optional  with  the 
mortgagee  to  take  possession  on  the  first  default,  or  to  await 
the  maturity  of  the  last  note  and  then  take  possession.  Bar- 
bour V.  White.  37  111.  164;  Cleaves  v.  Herbert,  61  111.  126; 
McConnell  v.  Scott,  67  111.  274. 

So,  also,  whatever  may  be  held  elsewhere,  the  established 
rule  in  this  Stite  is,  that  where  there  is  a  mortgage  securing 
several  notes  due  at  different  times,  and  there  is  no  sj^ecial 
provision  or  agreement  to  the  contrary,  the  notes  have  prior- 
ity of  lien,  and  are  entitled  to  payment,  from  the  proceeds  of 
the  mortgaged  property,  in  the  order  in  which  they  become 
due  and  payable,  the  note  first  maturing  having  preference. 
Van^funt  v.  Allmon,  23  111.  26;  Funk  v.  McReynolds,  33  III. 
481 ;  Gardner  v.  Deiderichs,  41  111.  158 ;  Koester  v.  Burke,  81 
111.  439 ;  2  Jones  on  Mortgages,  sections  1939  and  169,  and 
cases  cited  in  notes. 

3.  A]>pellee  can  take  nothing  by  the  suggestion  that  in 
any  event  he  was  a  joint  owner  or  tenant  in  common  with 
appellant  in  the  property,  and  fliat  therefore  appellant  could 
not  maintain  replevin.  In  the  first  place,  appellant  alone,  as 
mortgagee,  was  given  the  right  of  possession  under  the  power 
in  the  mortgage;  and  appellee,  a  mere  assignee  of  a  part  of 
the  indebtedness  secured  by  the  mortgage,  was  given  no  legal 
right  of  possession  either  in  severalty  or  jointly  with  appel- 
lant    The  rights  of  appellee,  as  such  assignee,  were  equitable 
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rights  and  were  in  the  proceeds  to  be  derived  from  a  sale  of 
the  property.  In  the  second  place,  appellee  was  in  the  exclu- 
sive possession  of  the  entire  property,  assuming  and  claiming 
exclusive  and  absolute  ownership  in  severalty,  by  virtue  of  the 
pretended  sale  under  the  power,  and  denying  and  repudiating 
any  property  or  possession,  joint,  or  otherwise,  in  appellant, 
and  insisting  appellant  had  no  right,  title  or  interest  whatso- 
ever therein.  Appellee  should  lie  in  the  bed  it  selected,  and 
should  not  bfowlboth  hoTand~cold'wiih  the  same  breath. 

The  judgment  of   the  court  below  was  erroneous.     It  is 
reversed.     The  cause  is  remanded. 

Meveraed  and  reinanded. 
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The  German  Insurance  Company  op  Fbeeport 

V. 

Charles  F.  Churchill. 

Fire  Insurance — Mortgage  Clause — Inconsistent  Prot^isions — Foreclose 
ure—Change  qf  Interest  as  a  Defense. 

1.  Where  mortfrasred  property  is  insured,  vhile  involved  in  litigfttion 
and  after  the  commencement  of  foreclosure  proceedings,  for  the  benefit  of 
the  mortgagee  and  his  assigns,  and  a  loss  occurs  after  the  foreclosure  sale, 
the  insurer  can  not  defend  on  the  ground  of  change  of  interest  or  owner- 
thip  of  the  property. 

*J.  Where  there  is  a  manifest  inconsistency  between  the  provisions  of  the 
policy  and  the  mortg-cige  clause,  as  applied  to  the  situation  when  the  policy 
was  issued,  the  provisions  of  the  mortgage  clause  will  control. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  tlie 
Hon.  O.  T.  Eeeves,  Judge,  presiding, 

Messrs.  Thomas  Bates  and  F.  R.  Henderson,  for  appellant. 

.  Messrs.  Kebrick,  Luoas  &  Spenoeb,  for  appellee. 

Wall,  J.  This  was  assumpsit  on  a  policy  of  insurance.  On 
a  trial  by  the  court,  a  jury  being  waived,  there  was  judgment 

(206) 
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for  the  plaintiflf.  In  8ub3tance,  the  chief  objection  urged  to 
the  judgment  is  that  there  had  been  a  change  in  the  interest 
or  ownerehip  of  the  property  and  that  the  company  had  not 
waived  its  right  to  this  defense. 

A  brief  reference  to  the  leading  facts  is  necessary  at  this 
point  The  property  insured  belonged  at  one  time  to  John 
R.  Snyder,  who,  becoming  embarrassed  in  business,  desired  to 
raise  money  upon  it.  He  conveyed  it  to  Churchill,  the  appel- 
lee, who  executed  his  note  for  $12,000,  and  to  secure  it  a 
mortgage  upon  the  property.  Snyder  assigned  the  note  and 
mortgage  to  the  Union  National  Bank  of  Chicago,  and  soon 
after  conveyed  his  property  in  trust  to  pay  his  creditors. 
Litigation  ensued  in  the  McLean  Circuit  Court  and  soon  be- 
came somewhat  complicated.  Among  other  suits  in  this  con- 
nection there  was  a  bill  in  chancery  by  some  of  Snyder's 
creditors  against  the  Chicago  bank  and  others  charging  that 
tlie  assignment  of  the  Churchill  note  and  mortgage  to  the 
bank  was  a  fraud  upon  the  rights  of  the  other  creditors, 
praying  for  a  receiver,  etc.,  and  there  were  such  proceedings 
in  this  chancery  ease  that  the  bank  transferred  its  claim  on 
the  note  and  mortgage  to  Jordan  and  Pike  who  were  ap- 
pointed receivers  in  the  premises. 

These  receivers,  Jordan  and  Pike,  then  filed  their  bill  to 
foreclose  this  mortgage.  It  was  while  this  foreclosure  suit 
was  pending  that  Churchill  applied  for  and  obtained  the  pres- 
ent poKcy  of  insurance.  The  local  agent  who  lived  in  the 
town  whore  the  property  was  situated,  knew  as  well  as  Church- 
ill that  it  was  involved  in  litigation  and  that  it  was  incum- 
bered by  this  mortgage  which  really  represented  its  full  value. 
They  both  knew  that  the  bank  held  this  security  and  that  there 
was  confusion  and  contention  in  regard  to  it  among  the  cred- 
itors. They  probably  did  not  know  definitely  the  situation 
and  the  agent  swears  he  was  not  aware  that  the  foreclosure 
suit  had  been  commenced. 

Wliatever  they  did  know,  or  did  not  know,  it  was  under- 
stood that  the  note  and  mortgage,  which  represented  the  value' 
of  the  property,  was  or  had  been  in  the  hands  of  the  bank 
and  was  the  subject  of  contesting  claims  among  the  creditors. 
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This  they  actually  knew.  Constructively,  tliey  knew  wliat 
was  disclosed  by  the  record  of  the  Circuit  Court  of  McLean 
County,  which  was  public,  and  gave  notice  to  all  concerned  so 
far  as  the  statics  and  title  of  the  property  were  affected. 

In  this  condition  of  things  it  was  suggested  by  the  agent 
that  the  policy  should  contain  this  clause:  "Loss,  if  any,  pay- 
able to  the  Union  National  Bank,  Chicago,  111.,  or  its  assigus, 
as  their  mortgage  interest  may  appear.  Mortgage  clause 
attached. " 

This  was  written  in  the  b.)dy  of  the  policy.  Attached  to 
the  policy  was  the  mortgage  clause  referred  to  which  began 
with  the  words:  *^Lo88,  if  any,  payable  to  Union  National 
Bank  of  Chicago,  111.,  or  its  assigns,  mortgagee  or  trustee,  as 
hereafter  provided."  Then  follow  sundry  conditions  which 
need  not  be  specially  stated,  beyond  saying  that  the  clear  pur- 
pose was  to  regard  the  interest  of  the  mortgagee  as  the  special 
object  of  protection ;  providing  that  the  mortgagee  should  pay 
for  any  increase  of  hazard  that  might  occur,  and  notify  the 
company  of  any  change  of  ownership  or  increase  of  hazard 
that  should  come  to  his  knowledge,  and  have  permission  for 
such  change  or  increase  duly  indorsed  on  the  policy;  reserv- 
ing the  right  to  the  company  to  cancel  the  policy  and  to  can- 
cel this  mortgage  clause,  and  providing  that  in  case  of  pay- 
ment of  any  loss  the  company  should  be  subrogated  to  tlie 
right  of  the  mortgagee  to  the  extent  of  such  payment.  After 
this  policy  was  issued  the  foreclosure  suit  progressed  to  a  de- 
cree as  prayed  and  a  sale  by  the  master.  At  this  sale  the 
property  was  bought  in  by  J.  C.  Kerrick,  one  of  the  attorneys 
for  the  receivers,  and,  as  he  says,  for  their  account  and  benefit 

Just  before  the  sale,  and  to  be  considered  as  a  part  of  the 
transaction,  there  was  an  agreement  between  Churchill  and 
Kerrick  that  the  latter  would  bid  the  full  amount  of  the  decree 
and  costs,  and  in  consideration  thereof  Churchill  gave  Kerrick 
a  lease  of  the  property  during  the  ensuing  fifteen  months  and 
paid  him  $500,  it  being  further  agreed  that  Churchill  might 
at  any  time  within  the  fifteen  months  acquire  the  certificate 
by  paying  the  amount  of  the  bid,  less  the  sum  paid  by  him  to 
Kerrick  and  the  rent  received  by  Kerrick  up  to  such  time,  and 
assigned  all  insurance  policies  to  Kerrick. 
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There  is  evidence  tending  to  prove  that  after  this  sale 
Haynes,  who  was  interested  as  a  creditor  of  Snyder,  at  the 
instance  of  Keri'ick  took  the  policy  to  the  agent  who  issued 
it  and,  informing  him  of  the  sale  by  the  master  and  the  pur- 
chase by  Kerrick,  asked  hira  to  make  any  change  or  assign- 
ment that  might  be  necessary ;  to  which  the  agent  replied  that 
it  was  unnecessary,  and,  turning  to  the  mortgage  clause,  showed 
it  to  him  and  explained  that  nothing  was  required ;  that  the 
policy  *'  did  not  need  assigning ;  it  was  good  as  it  was."  The 
agent  does  not  agree  with  this  statement,  but  it  is  clear  that 
Haynes  reported  it  to  Kerrick,  who,  believing  it  to  be  true 
and  assuming  the  policy  to  be  valid  in  his  favor,  took  no 
further  steps  to  protect  himself.  Whatever  may  have  been 
the  substance  of  this  conversation  between  Haynes  and  the 
agent  it  is  very  clear  the  latter  was  sufficiently  informed  of 
the  situation  and  that  neither  he,  nor  any  other  agent  of  the 
company,  disclosed  any  purpose  to  cancel  the  policy,  but  suf- 
fered Kerrick  to  rest  under  the  impression  that  the  insurance 
was  unaffected  by  what  had  occurred  since  the  policy  was 
issued.  The  policy  contains  very  stringent  provisions  to  the 
effect  that  no  assignment  shall  be  valid  until  it  is  indorsed 
thereon  and  approved  by  the  company,  and  that  in  case  of  any 
change  of  the  title  or  of  any  interest  therein  without  such  con- 
sent, or  if  the  property  is  in  litigation  or  advertised  for  sale  un- 
der any  deed  of  trust  or  mortgage,  or  if  a  suit  be  commenced 
to  foreclose  a  mortgage  on  the  property,  the  policy  should  at 
once  become  void,  and  that  nothing  should  be  deemed  a  waiver 
of  any  printed  condition  or  restriction  short  of  a  distinct  agree- 
ment indorsed  on  the  policy,  nor  should  notice  to,  or  consent 
of,  a  local  agent  affect  any  such  condition.  Assuming  that  the 
conditions  of  the  policy  were  violated  by  the  facts  stated,  the 
company  depends  upon  them  for  its  defense.  There, is  a  man- 
ifest inconsistency  between  these  provisions  and  those  of  the 
mortgage  clause  as  applied  to  the  situation  at  the  time  the 
policy  was  issued.  As  we  have  shown,  the  mortgage  clause, 
which  is  the  latest  expression  of  the  contracting  parties  and 
must  control  if  there  is  conflict  with  other  provisions,  made  the 
mortgagee  the  beneficiary  and  made  his  interest  and  that  of 
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pis  tlie  sole  object  of  protection.  Wlieii  this  is  con- 
in  connection  with  the  circumstances  then  existing  it 
e  unreasonable  to  &pply>  for  example,  the  condition  tliat 
cj  should  be  void  in  case  of  a  foreclosure  snit  being 
iced.  The  very  object  was  to  protect  one  whose  inter- 
id  probably  compel  him  to  bring  such  a  suit,  and  who, 
ttcr  of  fact,  as  the  records  disclosed,  was  at  that  time 
ting  snch  a  suit  Again,  it  provides  for  the  payment 
3SS,  if  any,  to  the  mortgagee  or  its  assigns,  which  is 
tent  with  the  provisions  against  assignment  without 
indorsed.  Jordan  and  Pike  were  the  assigns  of  the 
d  Korrick  was,  in  fact,  but  their  agent  and  represent- 
From  prudentand  cautious  motives  Kerrickcaased  the 
I  be  notified  of  what  had  occurred,  so  that  he  might 
B  necessary  iudorsements  made,  bnt  the  agent  was,  no 
orrect  in  his  view,  as  reported  by  Haynes,  that  nothing 
kind  was  reqnircd  and  that  the  policy  was  pood  as  it 
Tie  proecedingB  to  foreclose  aod  the  pnrcJiase  at  the 
I  sale  were  within  the  purview  of  the  mortgage  clause 
lish  no  ground  of  exemption  from  liability  under  the 
forbidding  an  aesignment  of  the  property,  etc.,  abo\  e 
I  to.  Such  proceedings  must  have  been  cpnteTn]>latel 
lie  policy  with  this  clause  attached  was  isEued,  and  if 
lutd  be  any  doubt  as  to  whether  they  are  within  the 
f  the  contract  of  insurance  thns  made,  the  fact  that 
ipany,  through  its  agent,  so  expressly  disclosed  and, 
h  cognizant  of  the  situation,  did  not  cancel  the  policy, 
lined  the  imearned  premium  without  objection,  mnst, 
uinorous  precedents  of  undoubted  value  and  authority, 
10  company  from  making  the  defense.  May  on  Ins. 
2;  Reaper  City  Ins.  Co.  v.  Jones,  62  III.  458;  Will- 
g  Ins.  Co.  v.Cary,  63111.  453;  Hallis  v.  State  Ine. 
Iowa,  454. 

re  of  opinion  there  is  no  merit  in  the  objections  infer- 
.nd  tliat  the  jodgment  of  the  Circuit  Court  should  be 
1. 

Judgment  affirmed. 
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Mart  M.  Woodbury 

V. 

Walter  C.  Tuttle. 

Replevin — Husband  and  Wife — Fraudulent  Conveyance — Exemptions — 
Instructions — A Uernative  Judg menU 

In  an  action  of  replevin,  brought  by  a  wife  to  recover  property  levied 
upon  by  virtue  of  an  execution  against  her  husband,  it  is  held:  That  the 
jury  were  warranted  in  finding  that  the  conveyance  by  the  husband  to  the 
wife  was  fraudulent  as  to  bis  creditors;  that  an  instruction  containing  an 
imperfect  statement  of  the  husband's  right  of  exemption,  was  properly  re- 
fused; and  that  there  was  no  substantial  error  in  the  failure  of  the  court 
below  to  render  an  alternative  judgment,  especially  as  the  plaintiff  made  no 
demand  for  such  a  judgment. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County ;  the 
Hon,  J.  W.  Wilkin,  Judge,  presiding. 

Messrs.  H.  P.  Blagkbubn  and  J.  B.  Mann,  for  appellant. 

Mr.  W.  E.  Lawbenob,  for  appellee. 

•Wall,  J.  This  was  an  action  of  replevin  by  the  appellant 
against  the  appellee.  The  appellee,  as  Sheriff,  had  levied 
upon  the  property  by  virtue  of  an  execution  against  the  hus- 
band of  the  appellant.  The  property  had  belonged  to  the 
husband,  but  was  claimed  by  appellant  under  a  transfer  in 
writing  acknowledged  and  recorded  pursuant  to  Sec.  9,  Chap. 
68,  R  S.  The  only  objection  taken  to  this  transfer  was  that 
it  was  made  in  bad  faith  and  for  the  fraudulent  purpose  of 
hindering  and  delaying  the  creditors  of  the  husband.  The 
chief  circumstance  to  sustain  this  charge  was  the  inadequacy 
of  the  consideration. 

We  are  of  opinion  that  the  jury  were  warranted  in  their 
conclnsion  that  the  transaction  was  fraudulent.    All  the  evi- 
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rod,  it  is  highly  probable  that  the  controlling 
B  parties  was  to  place  the  property  beyond  the 
itors.  There  is  no  Bubetantial  error  in  the  in- 
■n  this  branch  of  the  case. 

that  the  court  should  have  given  the  following 
ted  by  appellant: 

ite  a  man  who  is  the  head  of  a  family  and  re- 
he  same,  is  entitled  to  an  exemption  of  fonr 
rs  in  personal  property,  and  8uch  property  can 
■r  the  payment  of  any  inclebtedncsa  he  may  owe, 
:l  it,  give  it  away,  or  di8|X)so  of  it  as  he  sees  lit, 
>r  has  a  right  to  question  his  disposal  of  it." 
present  statnte  the  debtor  may  claim  as  exempt 
irel.  Bibles,  school  books  and  family  picturea 
ead  of  a  family  he  may  aluo  claim  $iOO  worth  of 
y  to  be  selected  by  him,  but,  in  order  to  avail 
is  right,  he  must  schedule  all  his  personal  prop- 
i;  money  on  hand  and  debts  due  him,  and  after 
las  been  duly  appraised  he  may  select  articles  to 
tvcd  him.  By  this  process  he  is  comgielled  to 
i  cash  and  bills  receivable,  and  until  the  sched" 
ion  are  made,  tliere  can  be  no  selection.  This 
de  no  reference  to  money  on  hand  and  dobta 
)u]dprobab1y  have  misled  the  jury.  It  was  an  iin- 
lent  of  the  right  of  exemption,  and,  for  this  rea- 
otlier,  it  was  properly  refused, 
decide,  for  it  is  not  before  us,  whether  one  who 

than  $400  worth  of  proj^crty,  including  money 

him,  may  sell  the  property  clear  of  execution 
is  no  ench  ease  here.  It  is  urged  also  that  the 
uld  have  been  in  the  alternative  under  Sec.  22, 

S.  In  the  case  of  Lamping  v.  Payne,  83  111. 
emo  Court,  in  construing  this  provision,  held 

only  to  cases  where  the  general  property  is  in 
nd  the  defendant  shows  a  special  property  con- 
ght  to  hold  the  property  as  against  the  plaintiff 
rtain  sum  of  money,  as  where  the  defendant 
1  property  by  a  levy  of  ^Ji-fa.  against  the  plaint- 


Thied  DisTEiciy-MAY  Term,  1887.        213 


Barkley  v.  WiUiams* 


iff,  or  where  defendant  holds  the  property  of  the  plaintitf, 
but  by  virtue  of  Bome  lien  as  carrier,  warehouseman  or  other- 
wise. 

If  it  be  conceded  that  the  appellant  had  the  general  prop- 
erty in  the  sense  here  intended,  and  that  the  court  ini^ht  have 
rendered  an  alternative  judgment,  jet,  we  think,  there  shonld 
have  been  some  suggestion  or  request  by  the  plaintiff  to  that 
effect,  and  the  point  should  not-  be  considered  here  i'or  the 
first  time.  It  certainly  is  not  such  error  as  should  reverse 
the  judgment  where  the  point  was  not  made  below.  The  issue 
was  made  there  tliat  tJie  property  was  in  the  plaintiff,  and 
that  it  was  not  subject  to  the  execution*  The  plaintiff  took 
no  other  position  and  was  willing  to  accept  nothing  short 
of  her  entire  claim.  She  should  not  be  permitted  to  change 
her  ground  here,  and  thereby  set  aside  the  judgment,  upon  a 
point  not  presented  or  considered  in  the  Circuit  Court. 

In  any  event,  we  should  do  no  more  than  revei*se  with  in- 
structions to  correct  the  judgment  in  this  respect  This  would 
be  unnecessary,  however,  for  the  appellant  ciin,  if  she  sees  fit, 
pay  off  the  execution,  and  then,  of  course,  the  Sheriff  will 
release  the  property. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


James  H.  Baekley 

V. 

Robert  J.  Williams. 


Fraud— Railtcaif  Official — Special  Bates — Contract  to  Share  Prqfits, 
Void. 

An  agreement  between  a  railroad  official  and  another  to  divide  the 
profits  on  a  contract,  to  be  secured  by  the  latter,  to  furnish  matfrials  for 
a  public  improvment,  the  only  service  rendered  by  the  former  being  to  allow 
the  latter  lower  freight  rates  than  he  demanded  of  others,  is  void  as 
aj?ainst  public  policy.  Such  a  contract  will  not  support  an  action  to  re- 
cover a  share  of  the  profits  realized; 
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Barkley  v.  Williams. 


[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Sangamon  Connty;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  Connolly  &  Matheb  and  Pation  &  HaiiiltoNj 
for  appellant 

Mr.  L.  H.  Bradlet,  for  appellee. 

Wall,  J.  The  appellee  recovered  a  judgment  against  ap- 
pellant in  an  action  of  account  for  $763.12,  for  certain  profits 
in  an  alleged  partnership  for  the  sale  and  delivery  of  sand,  to 
be  used  in  paving  the  streets  of  Springfield.  The  important 
question  in  the  case  is  whether  the  contract  disclosed  by  the 
evidence  is  impeachable,  because  against  public  policy. 

Appellee  was  division  freight  agent  of  the  Ohio  &  Missis- 
sippi Railway  Company,  and  as  such  had  power  to  fix  the 
i*ate  of  freight  on  sand  from  Beardstown,  where  it  was  to  be 
loaded,  to  Springfield,  where  it  was  to  be  used.  McBean  & 
Company,  the  paving  contractors,  had  applied  to  him  for  the 
rate  and  were  informed  it  would  be  $10  per  car,  which  in- 
cluded $2  for  loading.  McBean  replied,  oflFering  $1.10  per 
cubic  yard  delivered  on  the  street,  to  which  appellee  re- 
sponded that  the  lowest  rate  would  be  $9.25  per  car. 

While  this  correspondence  was  going  on  the  parties  to  this 
suit  entered  into  an  agreement  that  if  they  could  get  the  con- 
tract for  delivering  the  sand,  it  should  be  in  the  name  of  ap- 
pellant, who  should  do  the  hauling  at  twenty  cents  per  yard 
and  whatever  profit  was  left  should  be  equally  divided. 

They  do  not  agree  exactly  as  to  tlie  part  to  be  performed 
by  appellee,  but  it  is  sufficiently  apparent  he  was  to  use  his 
official  position  to  make  a  favorable  rate  and  to  keep  other 
parties  out  by  holding  the  rates  up  until  the  contract  was 
secured.  This  was  managed  so  well  that  McBean  &  Company 
found  it  to  their  interest  to  make  the  contract  with  J.  H.  Bark- 
ley  &  Company  (appellant  and  appellee),  for  the  delivery  of 
the  sand  on  the   streets  at  $1.25  per  yard.     Thereupon  tho 


,>i 


Third  District-t-May  Term,  1887.  215 

_^__j_M_j_  ^     ^^M  ^m        m  wi^M     ^iBi  !!■  I  ■■nil  ■  ■    i  w     —  ■  —  r '- ' 

Barkley  v.  Williams. 

■^  — >— — — — 

rato  of  freight  was  fixed  by  the  appellee  at  $5  per  car,  which, ' 
considering  the  cost  of  loadinp^,  was  $2.25  per  car  less  than  his 
lowest  offer  to  McBean  &  Company,  and  $3  per  car  less  than 
he  had  offered  to  one  Brctz,  who  had  also  asked  for  a  rate.  • 

It  is  averred  by  appellant,  and  there  is  much  to  corroborate 
him  in  this,  that  it  was  understood  also  that  large,  high,  side- 
boai*dcars,  holding  an  extra  quantity,  were  to  be  used.  Such 
cars  were  used  for  a  few  days,  but  the  loads  being  too  heavy, 
the  matter  attracted  the  attention  of  the  division  superintend- 
ent, by  whose  order  they  were  taken  out  of  the  service  and 
the  ordinary  twelve  ton  coal  cars  substituted  and  used  exclu- 
sively thereafter. 

Whatever  may  have  been  the  form  of  the  understanding 
between  these  parties,  the  real  service  to  be  performed  by 
appellee  was  as  already  stated.  He  furnished  no  money  and 
did  nothing  else.  All  the  care  and  management  devolved 
npon  appellant,  by  whom  all  the  money  required  to  carry  out 
the  contract  was  furnished.  All  that  was  expected  of  appellee 
was  to  so  arrange  matters  as  to  secure  the  contract,  and  then 
fix  a  rate  lower  than  was  to  be  offered  to  other  persons.  He 
says  he  would  have  given  the  $5  rate  to  any  other  parties. 
Possibly  he  would,  and  probably  did  so  af t«r  the  McBean  con- 
tract was  obtained,  buthe  showed  no  such  disposition  up  to  that 
time,  and  we  can  not  resist  the  conviction  that  his  action  in  this 
respect  was  a  part  of  the  plan  by  which  he  and  appellant 
were  to  manipulate  the  affair  for  their  own  benefit.  Such  a 
transaction  is  against  public  policy. 

The  appellee  was  clearly  using  his  official  power  for  his  per- 
sonal gain,  and  while  it  may  be  that  the  railway  company 
received  a  fair  compensation  for  transporting  the  sand,  and 
while  it  may  be  no  injury  has  been  sustained  by  any  one,  yet 
the  course  of  the  appellee  can  not  be  approved.  To  quote 
from  Bestor  v.  Wathen,  60  111.  138,  "in  this  particular  case, 
no  wrong  may  have  been  done,  yet  public  policy  plainly  for- 
bids the  sanction  of  such  Contracts,  because  of  the  great  temp- 
tation they  wonld  offer  to  official  faithlessness  and  corruption." 
Any  agreement  which  is  calculated  to  induce  a  dereliction  or 
laxity  in  the  performance  of  public  or  private  duty  is  void. 
Greenhood  on  Public  Policy,  306. 
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e  from  tho  oppressive  and  partial  features  of  such  eon- 
hoald  he  uodced  the  direct  tendt^ncy  to  iocreaso  tho 

public  irapro\'eincnte.  It  would  bo  greatly  to  the  dia- 
ago  of  the  public  if  it  were  generally  known  that  railway 
i  may  lawfiillyuae  their  authority  and  position  as  was 
n  this  instance.     The  superior  op]M)rtunities  thus  prc- 

for  controlling  mimicipal  and  other  contracts,  would 
stiy  tend  to  corruption,  extortion  and  extravagance,  and 
,  therefore,  bo  made  unavailing,  so  far  aa  the  influence  of 
irts  may  go.  In  such  cases  tlie  law  will  take  no  cogni- 
>f  the  conti-act,  and  by  declining  to  enforce  it  or  grant 
ief  upon  it,  wiltleave  the  parties  to  make  the  best  of  tho 
ns  which  they  have  voluntarily  assumed.  "  Potior  e^t 
o  defendentis."  Bcstor  v.  Wattien,  60  HI.  138 ;  Ray  v. 
1,  100  111.  2i6;  Iscanyan  v.  Winchester  Arms  Co.,  15 
.  71>;  Cook  V.  Sherman,  4  McCreary,20. 
judgment  will  be  reversed  and  cause  remanded. 

Jitcersed  aiid  remanded. 


RY  Tenk  and  John  "W.  Lock,  Impl'd,  etc., 

V. 

John  Lock,  on   Interpleader,  etc. 

tiittrnlhtl^Doicer  and  ITo-mtslfnd — Death  of  Widow — Far/Hinv — 
ntirpleader  by  Judgment  Creditor — laches — Sv,ffitieuey  tf  Judg- 


1  bill  filed  by  certain  bpira  for  the  partition  of  preminea  which  bad 
d  by  the  widow  as  ber  dower  aad  homeelead,  it  is  htld:  That  » 
t  creditor  of  the  ancestor  maj  maintain  a  bill  of  interpleader  in  bis 
le  to  enforce  his  claim;  that  there  was  no  larheg,  althongh  the  do. 
forcing  the  judgment  was  about  thirteen  years;  and  that  tbe  judji- 
lubetautially  good  when  attacked  in  a  collateral  proceeding. 

[Opinion  filed  November  18,  18S7.] 
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Tenk  y.  Lock. 

Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  WiujAM  Mabsh,  Judge,  presiding. 

Messrs.  Cabteb  &  Govebt,  for  appellant. 

Mr.  Chablbs  M.  Gilmeb,  for  appellea 

CoNOBR,  P,  J.  Jacob  Lock,  Jr.,  died  intestate  December  7, 
1871.  Administration  was  had  upon  his  estate,  and  all  his 
real  estate,  except  his  dwelling  house  and  two  acres  of  land, 
which  was  assigned  to  his  widow  as  her  dower,  and  occupied 
by  herself  and  children  as  a  homestead,  was  sold. 

The  widow  continued  to  occupy  said  homestead  until  her 
death,  in  September,  1884,  after  which  the  heirs  of  Jacob 
Lock,  Jr.,  by  a  bill  in  chancery,  sought  to  partition  the  same. 
Appellee,  Jacob  Lock,  being  the  owner  of  a  claim  against  the 
estate  of  Jacob  Lock,  Jr.,  filed  a  bill  of  interpleader  in  the 
partition  suit  askiug  that  his  claim  be  first  paid  out  of  the  pro- 
ceeds of  the  sale.  The  court  so  decreed,  and  two  of  the  heirs 
bring  the  record  to  this  court  for  review. 

It  is  first  objected  to  the  decree,  that  when  partition  is 
Bought  by  bill  in  chancery,  the  proceeds  of  a  sale,  if  one  should 
be  had,  upon  a  failure  to  make  partition,  can  not  be  decreed 
to  be  paid  on  the  debts  of  the  deceased  ancestor,  but  that  this 
can  only  be  done  when  the  partition  is  sought  by  petition 
under  the  statute,  and  Labadie  v.  Hewitt,  85  111.  341,  is  cited 
to  sustain  that  view.  As  we  read  that  case  it  holds  the  re- 
verse of  the  foregoing  position,  at  least  so  far  as  paying  to 
the  administrator  gf  the  deceased  ancestor,  and  that  question 
we  shall  notice  further  ou. 

It  is  next  objected  that  the  delay  of  about  thirteen  years  is 
not  suSiciently  explained  to  warrant  the  court  in  rendering  the 
decree  complained  of.  The  property  having  been,  during  the 
whole  period  of  delay,  incumbered  with  the  widow's  right 
of  dower,  and  also  the  estate  of  homestead  therein  of  herself 
and  children,  it  is  clear  there  was  no  laches,  unless  the  value 
of  the  property  so  far  exceeded  the  value  of  these  two  estates 
that  in  selling  such  excess  there  should  not  be  a  sacrilice  of  the 


Appellate  Courts  of   Illtnoi3. 

Tenk  n.  Lock. 

rights  in  the  land.  We  think  from  a  coiisiclcratioii 
idence  as  to  vahio,  that  the  amonnt  that  could  piolj- 
3  been  made  by  a  sale  for  tlie  benetit  of  crcditoi-s 
ve  been  60  emali  as  to  bring  the  case  fairly  within  tlio 

of  Btireen  v.  Goodspeed,  60  111.  2S1:  "It  is  quite 
iiatforctng  the  land  to  asale  at  public  auction,  incnui- 

it  was  with  the  claims  of  homestead  and  duwur, 
va  been  aipalpablo  saci'ilice  of  the  creditors'  rigli*^  in 

that  they  would  have  derived  no  appreciable  benefit 
sale;  *  *  *  the  heiis  wonid  liave  lost  the  luod, 
reditors  tlicir  dcbtB." 

sxt  objected  that  appellee  conld  not  thus  present  h  'a 
I  judgment  and  Iiavo  it  paid  out  of  the  pric-'eda  of 
that  bis  only  remedy  was  to  have  tlie  administrator 
itale  interplead  for  the  benefit  of  all  the  credilore. 
:  there  is  no  force  in  this  objection.  There  might  bo 
listrator  at  the  time.     The  other  creditors  might  ba 

to  enter  into  the  litigation,  and  to  hold  that  appel- 

has  a  judgment  lien  against  the  land,  unless  he  Ikis 

laches,  which  in  this  case  we  do  not  think  he  has,ciin 
ig  to  protect  and  secure  his  own  rights  nntil  such 
e  can  induce  some  one  else  to  assist  him,  would  nut 
able,  nor  according  to  the  well  known  rule  that  the 
rcditor  shall  be  rewarded. 

it  is  nrged  there  is  no  snfScient  judgment  of  tlio 
'onrt  establishing  appellee's  claim  against  the  estate. 
ment  offered  in  evidence  is  a  copy  of  the  judgment 
(juired  by  Sec.  25,  Chap.  25,  K.  S.,  and  shows  when 

was  filed,  giving  the  name  of  the  claimant  and  of 
:  against  which  it  is  filed,  the  amount  of  the  claim, 
follows  this  entry:  "Judgment  for  $222.12  in  favor 
Lock,  St.,  rendered  April  23,  1872,  as  of  the  4th 
This  claim,  having  been  contained  in  the  administi-a- 
Tta,  recognized,  and  acted  upon  by  the  County  Court 
upon  a  sullicicnt  judgment,  we  think  is  substantially 
en  attacked  in  a  collateral  proceeding. 

not  think  any  of  the  objections  are  well  taken,  and 
0  of  the  Circuit  Court  will  be  atfirmed. 

Judgment  ajirmed. 
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Chicago,  Burlington  &  Quincy  Kailroad  Company 

V. 

John  H.  Stamps. 

RaVroad9 — Highway  Crossing — Personal  Itijunes — Defective  Seat — 
Etidence. 

In  an  action  against  a  railroad  company  to  recover  damages  for  personal 
injuries  received  by  the  plaintiff  when  crossing  the  defendant's  track  at  a 
highway  crossing,  it  is  held:  That  the  evidence  is  not  sufficient  to  warr.int 
the  verdict  for  the  plaintiff;  and  that  it  seems  more  reasonable  to  attribute 
the  accident  to  the  defective  seat  of  the  plaintiff's  wagon  than  to  the  fact 
that  the  approach  was  too  narrow. 

[Opinion  Hied  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Jersey  County;  the  Hon. 
G.  W.  Hebdman,  Judge,  presiding. 

Messrs.  Sweeney  &  Walker  and  O.  F.  Pjbice,  for  appel- 
lant 

Messrs.  Goodeioh  &  Febns,  for  appellee. 

Congee,  P.  J.  This  is  an  action  by  appellee  "against  aprel- 
lant  to  recover  damages  for  injuries  received  by  him  when 
crossing  appellant's  railroad  track  at  a  highway  crossing. 

Appellee  was  crossing  the  railway  on  the  public  highway  in 
an  open  spring  wagon  drawn  by  one  horse,  and  having  passed 
over  the  track  and  started  down  the  grade  of  the  approach, 
his  horse  became  frightened  at  a  fire  on  the  south  side  of  the 
highway,  and  ran  a  distance  of  about  one  hundred  feet,  when 
appellee  was  thrown  out  of  his  wagon  to  the  ground,  receiv- 
ing the  injuries  complained  of. 

Appellee  was  alone,  and  his  statement  of  the  manner  in 
which  the  accident  occurred  is,  that  as  he  was  crossing  the 
track  the  horse  did  not  want  to  go  forward  on  account  of  the 
fire  at  the  side  of  the  road,  and  finally  stopped  on  the  track; 
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irted  the  horse  again,  and  just  as  tlie  hind  wheels  of 
passed  tlie  railroad  track,  the  horse  became  fright- 
iumpcd  to  the  north  eide  of  the  approach  aci  oss  or 
e,  and  after  that  ho  reuiombered  nothing  that  oc- 

jriweather  passing  along, shortly  afterward,  found 
jiug  in  the  highway  in  the  center  of  the  wagon 
about  one  hundi'ed  feet  from  tlie  railroad  track.  Hu 
]y  anconecious,  lying  upon  his  face,  with  his  head  to 
>r  away  from  the  railroad  track.  After  working 
llee  for  a  time  appellee  gradually  regained  confcioDS- 
by  Mr,  Marriwcathcr  was  taken  to  Bockbridge,  a 
i  one  and  a  half  to  two  miles, 
tiiesa  was  the  only  one  who  saw  appellee  while  lying 
id  and  the  only  one  who  at  that  time  examined  the 
le  by  appellee's  wagon  to  determine  its  course  from 
id  track  to  the  place  where  appellee  was  fonnd. 
)  that  be  did  not  leave  appellee,  but  as  he  stood  by 
3ked  to  see  if  he  could  see  why  appellee  was  there; 
ticcd  the  tracks  of  the  wagon  from  where  lie  stood 
e  back  to  the  crossing ;  tliat  they  continued  down 
;rossing  to  whore  he  stood ;  that  they  remained  in  the 
)  road,  about  the  middle  of  the  road,  about  one  half 
the  grade,  when  they  took  a  short  turn  to  the  right, 
t  about  two  feet,  then  turned  back  and  kept  a  straight 
to  him.  The  left  wheel  kept  the  line  of  the  high- 
ight  over  the  side  on. the  grass  a  little, 
it  examined  the  ground  in  the  evening  after  appellee 
removed  and  he  says  he  saw  whore  the  wheels  of 
)a  had  run  alongside  of  the  bank  for  pi-obably  fif- 
enty  feot  from  the  railroad ;  the  off  wheel  got  over 
the  center  of  the  road,  and  the  other  wheel  went 
lorth  side  and  then  back  again. 
Lt  of  appellee's  wagon  was  found  in  the  road  a  few 
id  where  ap[>cllee  was  lying.  It  was  not  fastened  to 
,  and  its  construction  and  manner  of  resting  on  the 
shown  by  the  evidence  of  Mr.  Gnnncll,  who  says: 
:gy  bed  is  five  and  a  half  inches  deep;  I  measured 
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tlie  distance  from  the  top  of  the  cleat  to  the  edge  of  the  bnggy ; 

it  was  tliree-eighths  of  an  inch.     I  examined  riser;  it  is  eight 

inches,  less  the  three-eighths  of  an  inch  I  spoke  of ;  the  riser  on 

tJ\e  left  side  was  different  from  the  riser  on  the  right  side ;  it 

(on  the  left  side)  was  made  ont  of  a  two-inch  piece  of  oak 

plank,  and  being  so  much  wider,  in  order  to  have  it  rest  down 

on  the  cleat,  it  was  necessary  to  bevel  off  from  the  outside  in 

order  to  get  it  down  on  the  cleat ;  I  had  a  model  made;  (witness 

produces  model  and  says)  this  (the  long  piece)   is  the   side 

of  the  bnggy  bed ;  it  is  just  five  and  a  half  inches  in  depth ; 

the  cleat  is  three-eighths  of  an  inch  from  tlie  top;  that  riser 

was  made  ont  of  a  two-inch  plank ;  if  it  was  left  square  it 

wouldn't  go  down  in,  and  so  the  outside  had  been  beveled  off 

so  as  to  rest  down  on  the  cleat ;  the  riser  would  be  seven  inches 

and  five-eighths  high ;  this  piece  (riser  of  the  model)  we  never 

measured ;  don't  know  just  exactly  how  high  it  is ;  this  riser  is 

on  the  left  side  ;  the  other  is  different ;  seat  is  not  fastened ; 

the  top  edge  of  the  buggy  bed  is  worn  off  fully  as  much  as 

tliis  (indicating  on  model) ;  there  was  no  iron  on  top  of  buggy 

bed  and  it  is  worn  off  until  it  is  round  on  top."     The  evidence 

in  reference  to  the  width  of  the  approach  is  quite  conflicting, 

some  of  the  witnesses  making  it  twelve  feet  in  the  narrowest 

place  while  others  place  it  at  nine. 

When  it  is  considered  that  the  riser  or  brace  of  the  left 
end  of  tlie  seat  was  beveled  or  rounded  off  to  make  it  fit  in 
between  the  sides  of  the  wagon  bed,  that  it  rested  upon  a  cleat 
only  three-eighths  of  an  inch  below  the  top  of  the  bed,  which 
itself  had  been  worn  round,  with  no  fastenings  to  keep  it  in 
the  wagon,  it  seems  mnch  more  reasonable  to  attribute  the 
accident  to  such  defective  seat  than  to  the  fact  that  the  ap- 
proach was  too  narrow. 

"Whether  appellee  was  mistaken  or  not  as  to  the  horse  jump- 
ing into  or  across  the  hole  just  after  crossing  the  track,  it  is 
reasonably  clear  from  the  evidence  that  the  wagon  was  not 
overturned  at  that  place,  nor  was  api)ellee  thrown  out  upon 
that  side  of  the  road.  But  after  the  wagon  had  gotten  back 
into  the  road  and  fai'  enough  away  from  the  railroad  track  to 
be  entirely  off  of  the  approach,  both  the  seat  and  appellee  were 
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ffn  ont  apon  the  sontli,  or  left  Bide  of  tlie  wagon.  Ap- 
e's atteDtion  had  previonslv  been  called  to  the  coudition 
le  seat  and  he  had  been  told  it  was  dangerous  to  leave  it 
at  condition. 

e  think  the  evidence  was  not  Biifficlent  to  warrant  the  ver- 
of  the  jnry  and  that  there  should  have  been  a  new  trial 
ded.  The  judgment  of  the  court  below  will  be  reversed 
:he  cause  remanded. 

Jieversed  and  rejna/nded. 


John  B.  Frink. 

V, 

Pratt  &  Company. 

>ter — Partitu — Landlord's  Slaluloiy  Lien — Right  of  Fo»»e»»ion, 

I  landlord,  taerely  by  virtue  of  tha  Btatutory  lien  on  a  crop  of  gnin 
ced  b;  hu  tenant,  has  no  such  right  of  poanesaion  as  u  ruquired  to  aap- 
,n  actba  of  trover  ag^io^t  a  purchaser  from  the  tenant. 

[Opinion  filed  November  18,  1887.] 

ppBAL  from  the  Circuit  Court  of  Macon  County;  the  Hon. 
.  Smith,  Jndge,  presiding. 

essrs.  Bladeb  &  Nkvillb,  for  appellant 

L'ssra.  OcTTBH  &  Vail,  for  appellees. 

ALL,  5.  Appellant  brought  an  action  of  trover  against 
ippellee  to  recover  the  value  of  a  quantity  of  corn  grown 
ic  land  of  appellant  by  hie  tenant,  who  sold  it  to  the  ap- 
e.  Appellant's  claim  was  based  on  his  right  to  one-third 
lie  crop  for  the  ;'ent  of  the  land,  and  he  insists  that  by 
c  of  the  statutory  lien  in  his  favor  he  may  pursue  any 
tvho  acquires  the  com  from  the  tenant.    . 
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The  case  was  tried  by  the  court,  a  jury  being  waived,  and 
there  was  a  finding  and  judgment  for  the  defendant  below. 

Assuming  that  the  lien  of  the  landlord  is  paramoimt,  the 
question  is  whether  he  has  such  property  in  the  crop  or  any 
part  of  it  that  he  can  maintain  trover. 

Tills  action,  the  form  of  which  is  fictitious,  is,  in  substance, 
a  remedy  to  recover  the  value  of  personal  property  wrong- 
fully converted  by  another  to  his  own  use.  In  order  to  recover, 
the  plaintiff  must  have  property  in  the  chattels,  either  general 
or  special,  and  the  right  of  immediate  possession. 

''Special  property,  in  a  strict  sense,  may  be  said  to  consist  in 
the  lawful  custody  of  goods  with  a  right  of  detention  against 
the  general  owner,  but  a  lower  degree  of  interest  will  some 
times  suffice  against  a  stranger,  for  a  wrongdoer  is  not  per- 
mitted to  question  the  title  of  one  in  actual  possession  and 
custody  of  the  goods  when  he  has  wrongfully  invaded  that 
possession.  The  naked  possession  with  claim  of  right  is 
enough  against  one  who  shows  no  better  right,  hence  a 
Sheriff  who  has  attached  goods  may  maintain  an  action  against 
one  who  takes  it  from'  his  possession  or  that  of  his  bailee." 
2  Gr.  Ev.  637. 

The  right  of  possession  is  important  and  it  must  concur  with 
property,  general  or  special,  in  the  plaintiff,  at  the  time  of  con- 
version. 

When  a  tenant  is  to  pay  a  part  of  the  crop  as  rent  of  the 
land,  he  is  regarded  as  the  owner  of  the  whole  crop  until  the 
stipulated  rent  is  set  off.  There  is  no  joint  possession  or 
ownership  in  such  cases.  The  tenant  is  the  owner  and  the 
landlord  has  merely  his  lien  for  the  rent  which  he  may  en- 
force by  distress.  Alwood  v.  Euckman,  21  111.  200;  Dixon 
V.  Niccolls,  39  111.  372. 

In  Powers  v.  "Wheeler,  63  111.  29,  it  was  held  that  case  wou  Id 
lie  against  one  who  assisted  a  debtor  in  removing  property, 
on  which  an  execution  had  become  a  lien  but  had  not  been 
levied,  beyond  the  reach  of  the  officer.  It  was  said  trover 
would  not  lie  in  such  case,  for,  notwithstanding  the  lien,  there 
was  no  such  right  of  possession  as  would  support  the  action, 
nor  was  there  such  property,  general  or  special,  as  would  be 


4  Appellate  Courts  of  Illinois. 

,.  26-1  Huddleston  v.  Francis. 

pessary.  In  Watt  v.  Snhofield,  76  111.  261,  it  was  held,  in 
I  separate  o)>ini<.>n  of  McAllieter,  J.,  in  a  c^ne  similar  to  llic 
teent,  that  the  landlord  has  not,  by  virtue  of  tlie  lien  alone 
i  without  levy  of  a  distress  warrant,  the  rightof  poesessioti. 
does  not  appear  that  in  this  opinion  a  majority  of  the  court 
reed,  as  npon  the  facts  in  tliat  case,  for  another  reason — that 
)  rent  was  not  due — there  was  no  right  of  possession.  It  has 
t,  80  far  as  we  are  advised,  been  determined  whether,  in 
s  State,  the  landlord  may  maintain  trover  by  virtue  of 
.  lien  merely,  but  we  are  inclined  to  hold  that  the  question 
lat  receive  a  negative  reply.  The  tenant  having  posseseion 
the  whole,  and  being  regarded  as  the  owner  of  the  whole 
til  the  rent  is  set  apart,  there  seems  to  be  no  special  prop- 
;y  and  no  right  of  immediate  possession  in  the  landloi-d 
til  the  levy  of  a  distress  warrant.  The  lien  of  the  lanii- 
d  is  not  superior  to  that  of  an  execution  in  the  hands  of 
oiSecr,  and  if  tbo  latter  can  not  'maintain  trover  until  he 
i;  made  a  levy,  it  is  difficult  to  see  how  the  former  could  do 

2  Kent,  *638. 
The  judgment  of  tbo  Circuit  Conit  will  be  affirmed. 

Judgment  affirmed. 


William  H.  Huddlestos 

V. 

George  Francis  and  John  Halpin. 

TrgotlnhU  Iii»frumrnt> — Notf— Death  of  ifnker — Action  agnlnsl  Siirt- 
—RtUaie  under  Act  <^  ifareh  4,  ISBS—Conttraction  of  Proviso. 

'b«  maker  of  a  promisaory  note,  dated  October  1,  1872,  and  payable  in 
year,  died  October  31 ,  1S73.  The  rot«  wa"  never  presented  m  a  cluttn 
inst  the  maker's  estale.  Upon  the=e  fact",  it  is  hrld:  Thnt  no  action  lien 
inst  the  euretiea  on  tbenote;  (hat  the  failure  of  the  holder  of  the  note 
ireseat  it  for  allowance  npMJnet  (he  maker's  estate  operalei  to  release  the 
itics  under  the  Act  of  March  4,  1869;  and  that  the  evidence  supporls  the 
ing  o£  the  court  below  aa  to  certain  questioni  of  fact 

[Opinion  filed  November  18,  1SS7.] 


! 
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Appkal  from  the  Circuit  Court  of  Macoupin  County^  the 
Hon.  Ja3£es  a.  Cbbighton,  Judge,  presiding. 

Messrs.  Rinakeb  &  Binakeb,  for  appellant. 

The  sound  interpretation  and  meaning  of  the  Act  of  1869, 
on  a  view  of  the  enacting  clause  and  proviso,  taken  and  con- 
strued together,  is  to  prevail.  If  the  principal  object  of  the 
act  can  be  accomplished  and  stand  under  the  restriction  of  the 
earing  clause  or  proviso,  the  same  is  not  to  be  held  void  for 
repugnancy.     Dwarris,  119;  1  Kent's  Com.  463. 

The  Supreme  Court  of  Illinois  in  the  following  cases  hold 
about  to  the  same  eflFect:  Boon  v.  Juliet,  1  Scam.  258; 
Spring  V.  Collector,  78  111.  101. 

The  enacting  clause  of  the  section  under  consideration,  says 
the  sureties  shall  be  released  from  the  payment,  if  note  is  not 
presented  for  allowance.  The  proviso  says  that  the  act  shall 
not  be  so  construed  as  to  release  any  surety  or  sureties  from 
the  payment  of  the  whole  or  any  part  of  such  debt  that  may 
remain  unpaid  after  the  estate  of  decedent  is  fully  adminis- 
tered, nor  prevent  the  holder  of  such  note  fix)m  bringing  suit 
against  sureties  before  the  expiration  of  two  years,  etc. 

Was  it  not  the  object  of  the  statute  to  give  to  the  sureties 
the  benefit  of  what  the  estate  of  the  deceased  principal  maker 
would  contribute  toward  payment  of^the  note,  whether  the 
holder  presented  the  note  for  allowance  or  not?  Did  the 
General  Assembly  have  any  other  object  in  view  in  its  enact- 
ment ?  If  so,  what  ?  Was  it  the  object  of  the  General  As- 
sembly to  bar  all  right  of  action  in  a  case  where  the  estate  of 
the  note  was  wholly  insolvent? 

Does  the  act  do  more,  in  case  the  note  is  not  filed  against 
the  estate  of  the  deceased  principal  in  two  years,  than  to  throw 
upon  the  holder  of  the  note  in  a  suit  brought  against  the 
sureties,  after  two  years,  the  burden  of  showing  that  the  estate 
was  insolvent,  before  he  can  recover  the  whole  of  the  note  ? 
Or  that  it  was  partially  insolvent,  in  order  to  entitle  him  to 
recover  so  much  as  may  remain  unpaid  after  the  estate  is  ad- 
ministered ?    Does  he  forfeit,  in  the  latter  case,  any  more  than 

Vox.  zxvi  u 
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lit  have  got  from  the  eBtate  had  his  note  been  probated  ? 
the  pnrpOEB  of  the  etittnte  to  give  the  sureties  relief 
:e  than  they  liavo  lost  by  the  neglect  of  the  holder  of 
o1  Does  not  the  proviso  show  it  to  be  tlie  legislative 
>D  to  limit  the  holder's  loea  to  that  amount  ?  If  not«», 
led  is  the  proviso  to  have  I  Does  it  mean  anything 
point,  if  it  does  nut  mean  to  limit  the  loss  of  the  Iiolder 
neglect  to  present  for  allowance,  his  note,  to  so  miicli 
light  have  obtained  from  tlie  estate  as  his  distributive 
1  due  course  of  adminietrationt 

J.  A,  Waixek,  for  appellees. 

.81STS,  J.  Assumpsit,  brought  by  appellant,  on  a  prom- 
lote  of  John  Jonesandappellees,  of  October  1,1872,  for 
payable  one  year  after  dute,  with  interest  at  ten  per 
Appellees  were  sureties.  Jones  died  intestate,  Octo- 
1S73.  Letters  of  administration  were  granted  to 
B  Francis  and  another,  Novomlfor  13,  1873,  and  tbey 
d  on  the  same  day.  The  note  in  snit  was  never  pre- 
against  the  estate  of  the  decedent  for  allownnce  to  the 
court,  and  this  action  was  commenced  in  March,  1887, 
the  plea  and  proof  of  these  facts  the  court  lielow,  on  a 
tbout  a  jury,  found  the  issue  and  jcndercd  judgment 
defendants. 

le  act  in  force  March  4,  lSfi9  (Pnblic  I^wa  of  1S69,  p. 
was  declared:  "  That  whenever  the  principal  maker  of 
note  shall  de|)art  this  life,  it  shall  be  the  duty  of  the 
T  assignee  thereof,  to  present  the  same  against  the 
f  decedent  for  allowance,  in  the  proper  court,  within 
irs  after  the  granting  of  letters  testamentary  or  of  ad - 
ition  on  his  estate;  and  if  said  payee  or  as'^ignee  shall 
leglect  so  to  do,  the  surety  or  sureties  on  such  note 
:  released  from  the  payment  thereof.  Provided,  that 
shall  not  be  construed  so  as  to  release  any  surety  or 
from  the  payment  of  the  whole  or  any  part  of  such 
it  may  remain  unpaid  after  the  estate  of  the  decedent 
administered,  nor  to  prevent  the  holder  of  such  note 
rocccding  against  the  surety  or   sureties  at  any  time 
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before  the  expiration  of  two  yeai-s  after  the  granting  of  let- 
tert)  testamentary  or  of  administration  u{x>n  said  estate. 

That  the  enacting  clause  of  this  act  unqnalifiedlj  releases 
the  surety,  if  the  holder  of  tlie  note  fails  to  present  it  for 
allowance  against  the  estate  of  the  deceased  principal  within 
tlie  time  therein  limited,  wonld  seem  to  be  entirely  clear  from 
the  language  employed.  And  so  it  has  been  held.  Honse  v. 
Trustees  of  Schools,  83  111.  368;  Curry  v.  Mack,  90  111.  606; 
Tipton,  Adm.,  etc.,  v.  Corrigau,  10  111.  App.  818.  But  it  is 
said  that  in  these  dQcisions  the  proviso  was  not  alluded  to  and 
has  not  been  specifically  held  to  be  inoperative,  and  counsel 
proceed  to  argue  with  great  plausibility  that  the  first  part  of  it 
eitlier  has  no  meaning,  or  is  directly  contrary  to  the  purview 
of  the  statute  and  must  prevail,  as  speaking  the  last  intention 
of  the  lawgiver,  or  limits  the  release,  as  in  the  Revising  Act  of 
July  1, 1874  (R.  S.,  Ch.  132,  Sec.  3),  to  the  amount  that  might 
have  been  collected  of  the  estate,  if  the  claim  had  been  pre- 
sented in  proper  time. 

We  do  not  undertake  to  review  the  arguments  nor  to  estab- 
lish any  particular  construction  of  that  portion  of  the  proviso, 
for  the  reason  that,  to  our  understanding,  the  decision  of  the 
Supreme  Court  is  conclusive  as  to  the  effect  of  the  whole  act; 
hot  suggest  that,  although  somewhat  awkwardly  expressed, 
the  intention  of  the  Legislature  was  to  exclude,  by  the  lan- 
guage there  employed,  the  conclusion  that  might  otherwise  be 
drawn  from  the  enacting  clause,  that  the  only  remedy  left  to 
the  creditor,  even  if  he  filed  his  claim  within  the  two  years, 
was  against  the  estate.  It  applies  to  a  case  in  which  a  portion 
of  the  claim  has  been  paid  before  the  estate  was  fully  admin- 
istered, and,  therefore,  a  case  in  which  the  entire  claim  was 
presented  for  allowance  before  that  event;  and  two  years  is 
the  time  allowed  to  complete  the  administration.  If  construed 
to  mean  that  if  presented  within  the  proper  time  and  not 
paid  or  not  fully  paid,  the  sureties  shall  not  be  released  from 
the  payment  of  what  so  remains,  it  would  be  entirely  consist- 
ent with  the  enacting  clause  and  yet  expressly  preserve  the 
right  previously  existing,  to  sue  the  sureties  after  the  two 
years,  as  the  last  clause  preserves  another  right,  also  previously 
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txUting,  to  BDe  them  witliin  the  two  years,  notwithstandiug 
Jie  conearrent  remedy  against  the  estate. 

On  the  questions  of  fact  whether  appellee  FranciVpromiBed 
ippellant  to  have  the  claim  allowed  or  to  notify  him  within 
he  two  years  in  caee  the  court  should  refuse  to  allow  it  with- 
)ut  presentation  of  the  note  (which  was  in  appellant's  posses- 
iion  m  another  State),  and  whether  apf^llees  made  him  a 
lew  promiee  after  the  expiration  of  the  two  years,  the  court 
'ound  a^inst  the  plaintiff  and  it  is  conceded  there  was  evi- 
lencQ  enough  to  support  the  finding.  The  payment  of 
nterest  was  mado  by  order  of  the  County  Court,  and  not  as  a 
uaker  of  the  note. 

Judgment  affirmed. 


NOETH   BeITISH    and    MERCANTILE    INSURANCE   COM- 
PANY 
V. 

Charles  F.  Steiger. 

Fir*  Tnnaranee — Tnereage  qf  Ritlc — Question  for  Jury — EgloppeJ—Orer- 
lilt  urante — In  Bfructiona. 

1.  Where  an  insurance  cninpany,  knowing  of  ft  change  to  which  it  might 
lave  objected  and  for  which  it  might  hai'e  canceled  the  policy,  hai  remained 
ilent  and  retsiiucd  the  premium,  it  is  estopped  from  tetciug  up  the  change 
IS  a  defense. 

2.  In  the  cose  presented,  the  defendant's  claim  of  over- insurance  is  not 
lupported  hy  [he  evidence. 

3-  Where  instructions  taken  together  are  free  from  substantial  error,  th« 
act  that  one  of  them  is  not  entirely  accurate  is  not  open  to  complaint. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  Jaues  a.  Ckeiohton,  Judge,  presiding. 

Messrs.  Palmeks,  Robinson  &  Shutt,  for  appellant. 

Hossrs.  Bbadlst  &  Bkadlet,  for  appellee. 
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Per  Curiam.  So  far  as  the  defense  ib  based  upon  the 
alleged  increase  of  risk,  the  case  is  substantially  as  it  was  when 
here  on  former  occasions.  13  111.  App.  4S2;  19  111.  App.  653. 
See  also,  in  this  connection,  Ins.  Co.  v.  Striger,  109  LI.  254. 

The  second  instruction  for  plaintiff  is  made  the  subject  of 
criticism,  and  while  taken  alone  there  may  be  some  want  of 
accuracy,  yet  when  it  is  read  in  connection  with  those  given 
for  defendant,  we  think  there  is  no  real  ground  of  complaint. 

The  increase  of  risk,  as  alleged,  depends  upon  and  grows 
out  of  the  change  in  the  dryer.  We  are  not  impressed  with 
the  defense.  It  does  not  seem  at  all  clear  that  the  hazard  was 
inci'eased  in  any  substantial  degree  by  the  cliange,  and  we  are 
disposed  to  accept  the  verdict  of  the  jm'y  as  a  very  satisfactory 
settlement  of  the  controversy  on  this  point 

The  object  of  insui-ance  is  to  protect  the  assured  against 
loss,  and  the  insurer  should  be  required  to  live  up  to  his  con- 
tract While  he  should  not  be  required  to  do  more,  yet  he 
should  not  be  permitted  to  escape  on  a  mere  technicality. 
The  jury  were  warranted  in  the  belief  that  the  agents  of  the 
company  knew  of  the  change  that  was  being  made,  and  though 
they  may  not  have  known  just  what  the  change  was,  nor  just 
what  its  effect,  yet,  under  the  circumstances  disclosed,  there  is 
enough  to  justify  tlie  jury  in  applying  the  doctrine  of  estop- 
pel. If  the  insurer,  knowing  of  a  change  which  he  might 
object  to  and  for  which  he  might  exercise  his  reserved  right 
of  cancellation,  remains  silent  and  retains  the  premium,  he 
should  not  be  heard  to  object  when  called  to  make  good  the 
loss. 

On  the  other  point  argued,  as  to  over-insurance,  we  think 
the  present  record  supports  the  judgment.  There  is  a  conflict 
in  the  evidence,  but  the  version  of  the  plaintiff  accords  with 
common  experience  and  was  natui-ally  accepted  by  the  jury. 
According  to  his  statement,  the  agent  of  the  company  called 
on  him  and  solicited  a  renewal  of  a  policy  issued  by  a  former 
agent,  and  the  question  was  asked  how  much  insurance  ho 
already  had.  To  this  plaintiff  replied  he  did  not  know,  but 
referred  the  solicitor  to  two  other  agencies  in  the  city  where 
all  his  other  insurance  was  issued,  for  information.     Whether 
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source  of  iaformatioD  was  resorted  to,  does  not  appear, 
i  it  material,  for  tlio  way  was  open  ;  but  in  a  few  days  the 
tiff  found  OQ  his  desk  the  policy  in  suit;  and  eupposiiig  it 
)roperly  drawn  and  binding  on  the  cumpauy,  he  placed  it 
)  eafe  without  examination.  In  tliis  ho  acted  as  would 
ordinary  biiBiness  man  under  like  circaiuBtanceB,  and  to 
this  defense  would,  in  our  judgment,  work  great  iujus- 
Tlie  judgment  is  atGrued. 

Judgment  affirmed. 


Union  Mutpal  Accident  Associatiott 

V. 

Lewis  E.  Miller. 

'dent  Inturance — Notice  of  Attettment — By-LaieB — Tnslruettonl. 

n  action  (or  indeuinily  under  »  certificate  issued  by  an  accidert  awo- 
I,  it  ii  held:  Thut  the  plaintifT  was  bound  by  the  l^-lawa  of  tbe 
ition;  and  that  notice  of  an  assesament  sent  by  mail  to  the  pUintiff'a 
ven  addreM  was  aulficieut  under  Buuh  by-laws,  although  it  was  not,  in 
BC«ived. 

[Opinion  filed  November  18,  1887.] 

TEAL  from  the  Circuit  Court  of  Sangamon  County ;  the 
James  A.  Creiqhton,  Judge,  presiding. 

;  JoHK  M,  Hamilton,  for  appellant. 

'.  "William  Mitchell,  for  appcUee. 

ILL,  J.  The  appellee  recovered  a  Judgment  of  ?33 
St  appellant  on  a  claim  for  indenmity  under  a  certificate 
emberghip  issued  to  him  by  appellant. 
is  a  condition  of  this  certificate  that  the  holder  shall  be 
'ect  to  all  the  requirements  and  entitled  to  all  the  beno- 
lereof  as  provided  in  the  by-laws."     The  by-laws  provide 
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that  the  secretary  shall  give  notice  of  assessments  and  of 
annual  dues,  "  sending  all  such  notices  by  mail  to  the  last 
given  post  office  address  of  each  member,  which  shall  be  con- 
sidered a  legal  notice." 

The  application  gave  the  "post  office  address  where  notices 
are  to  be  sent."  There  was  evidence  tending  to  show  that 
notices  of  assessment  were  sent  by  mail  to  the  appellee  at  the 
address  given  in  the  application,  which  notices  he  claimed  he 
did  not  receive,  and  of  course  did  not  respond  to,  and  the  legal 
question  involved  is  whether  sending  the  notice  by  mail  was 
binding  and  effective,  although  in  fact  it  was  not  received. 
The  court  gave  the  following  instructions  at  the  instance  of 
appellee: 

*'  The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  the  blank  marked  **  A  "  is  a  copy  of  the  appli- 
cation signed  by  Miller,  upon  which  his  policy  or  certificate 
was  issued,  then  the  mailing  or  delivering  to  the  post  office  of 
a  notice  is  \io\,  lyrirna  fade  evidence  of  the  receiving  of  such 
notice,  and  if  the  jury  believe  from  the  evidence  in  this  case 
that  the  plaintiflE  (Miller),  without  negligence  or  fault  on  his 
part,  failed  to  receive,  and  never  did  receive  such  notice,  then 
he  (Miller)  is  not  bound  thereby." 

"  The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence  in  this  case,  that  it  was  the  duty  of  this  defendant  to 
notify  the  plaintiflE  (Miller)  when  he  was  to  pay  an  assessment, 
and  that  the  defendant  failed  to  notify  him  in  accordance  with 
the  terms  of  the  application  signed  by  him,  the  policy  or 
certificate,  and  by-laws  of  the  Association,  and  that  the  plaintiff 
(Miller),  without  negligence  or  fault  on  his  part,  had  no  notice 
of  any  assessment  upon  or  against  him,  then  the  plaintiff  would 
not  be  in  default  for  non-payment  of  such  assessment." 

We  are  of  opinion  the  court  erred  in  the  view  it  thus  indi- 
cated as  to  the  rights  of  the  parties.  It  is  quite  clear  that 
appellee  was  bound  by  the  by-laws  and  that  the  by-laws  made 
tlie  sending  by  mail  a  legal  and  sufficient  notification  whether 
in  fact  the  notice  was  ever  received  or  not. 

The  conventional  mode,  if  followed,  would  be  just  as  valid 
and  effective  to  fix  the  rights  of  the  parties  in  the  one  event 
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he  other.  There  is  nothing  of  harehncBS  or  DDfairnesB  id 
Be  terms.  The  great  iiiafis  of  commercial  and  tinancial 
iucss  of  the  country  is  done  through  the  mail,  and  it  is  not 
unreasonable  condition  tliat  notice  so  sent  should  be  con- 
sred  duly  BOrved,  and  the  parties  having  uiado  this  one  of 
conditions  of  their  contract,  should  bo  required  to  abido 
it.  May  on  Insurance,  Sec  5(32;  Groely  v.  Iowa,  etc.,  Co., 
Iowa,  86;  Covenant  lint  Beu.  Ass'n  v.  Spies,  114  III.  463. 
The  judgment  will  bo  reversed  and  the  cause  remanded. 
Heversed  and  remaiided. 


Charles  S.  Chubch 

V. 

E  People  op  the  State  of  Illinois  ex  eel.,  Exa 

aalardy — Judgmtnt — Defect  in  Form  ef-~Bond — CoaU. 

judfnnent  in  the  CSrcuit  Court  in  a  baatardy  proceeding  afBrming  thst 
le  Cuunty  Court,  aad  reuiittiog  tha  caae  to  tbut  court  for  ezacutioD,  i« 
ueous  in  forui. 

[Opinion  filed  November  IS,  1887.] 

Lppkal  from  the  Circuit  Court  of  Tenuillion  Countyi  the 
Q.  J.  W.  Wilkin,  Judge,  presiding. 

Ir.  "W,  K,  Lawrence,  for  appellant 

Icssrs,  W.  J.  Calhoun  and  J.  B.  Mann,  for  appellee. 

\7"  Curiam.  This  was  a  complaint  for  bastardy.  The 
ing  was  agiunst  appellant  in  both  the  courts  below.  Qiies- 
is  of  fact  only  were  involved  and  no  reason  is  pejceived 
supposing  they  were  not  rightly  decided. 
lilt  the  judgment  here  appealed  from  was  erroneone  in 
n,  in  that  it  affirmed  that  of  the  County  Court,  to  which 
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the  case  was  remitted  for  execution.  The  trial,  though  on 
ap|)eal,  being  de  now,  the  judgment  should  have  been  original 
and  complete  without  reference  to  that  of  the  County  Court, 
but  requiring  the  bond  of  defendant  to  be  made  payable  to 
the  clerk  of  that  court  and  filed  in  his  office. 

It  will  therefore  be  reversed  and  the  cause  remanded  for 
its  correction  in  form.  The  costs  made  here  are  adjudged 
against  the  appellant. 

Heversed  and  ve'inanded* 


Benjamin  Bowen,  fob  use,  etc., 

V. 

Thomas  Pope  et  al.,  Pabtners. 

Gar^\\»hment — Attachment — Note  in  Another  State — Jurisdiction, 

1.  A  ^miehee  proceedings  beinff  in  the  nature  of  a  proceeding  in 
rem,  not  only  the  garnishee  but  the  res  itself  must  be  within  the  jurisdic- 
tion of  the  court. 

2.  A  promissory  note  which  is  in  another  State,  but  within  the  con- 
trol of  the  garnishee,  who  is  within  the  jurisdiction,  can  not  be  reached  by 
garnishee  process. 

[Opinion  filed  November  18,  1887.] 

AppKALfrom  the  Circuit  Court  of  Adams  County  j  the 
Hon.  WiLMABi  Marsh,  Judge,  presiding. 

Mr.  J.  C.  Bkoady,  for  appellant. 

Mr.  William  McFaddon,  for  appellees. 

CoNGEB,  P.  J".  On  the  12th  of  October,  1885,  Simmons 
Hardware  Company,  a  corporation  of  St.  Louis,  Missouri, 
commenced  an  attachment  suit  in  the  Circuit  Court  of  Adams 
County,  Hlinois,  against  Benjamin  Bowen,  of  Edina,  Missouri. 
On  the  same  day  appellees,  Pope,  Lockwood  &  Company,  who 
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were  residing  and   doing  business  in  Qiiincy,  Illinois,  were 
served  as  garnishees  in  said  suit. 

Wm.  R.  Lockwood,  a  member  of  said  firm,  at  the  time  of 
said  service  was  at  Edina,  Missouri,  in  possession  of  notes  on 
various  parties  in  Missouri,  holding  them  for  his  firm,  thono^h 
tliey  were  payable  to  and  belonged  to  appellant  Bowen.  Lock- 
wood  was  notified  by  a  telegram  of  the  service  having  been 
made  at  Qiiincj  upon  the  other  members  of  his  firm,  and  after 
such  information,  at  Edina,  Missouri,  surrendered  such  notes  to 
Bowen.  At  no  time  after  the  scrvica  of  the  writ  of  garnish- 
ment did  any  members  of  the  firm  of  Pope,  Lockwood  &  Com- 
pany have  any  of  said  notes  within  the  limits  of  the  State  of 
Illinois. 

Upon  these  facts  being  set  forth  in  the  answer  the  court 
be'ow  held,  appellees,  as  such  garnishees,  were  not  liable  for 
the  value  of  these  notes,  and  the  correctness  of  this  decision  is 
the  only  question  presented  by  the  record. 

Our  statute  upon  garnishment  has  expressly  made  choses  in 
action  subject  to  its  provisions,  and  provides  by  Sec.  20  tliat, 
*'when  any  garnishee  has  any  goods,  chattels,  choses  in  action 
or  effects  other  than  money,  belonging  to  the  defendant,  or 
which  he  is  bound  to  deliver  to  him,  he  shall  deliver  the  same, 
or  so  much  thereof  as  may  be  necessary,  to  the  officer  who 
shall  hold  the  execution  in  favor  of  the  plaintiff  in  the  attach- 
ment suit,  or  judgment,  which  shall  be  sold  by  the  officer, 
and  the  proceeds  applied  and  accounted  for  in  the  same  man- 
ner as  otlier  goods  and  chattels  taken  on  execution." 

By  this  section  promissory  notes,  or  the  evidences  of  indebt- 
edness, are  to  be  delivered  to  the  officer  and  sold  as  other 
property,  and  it  follows  that  promissory  notes  must  have  a 
situs  of  thoir  own  as  much  as  the  chattel  property,  and  if  they 
are  not  within  the  territorial  jurisdiction  of  the  courts  of  this 
State  at  the  time,  or  after  the  service  of  the  garnishee  process, 
we  do  not  think  they  can  be  reached  by  our  courts. 

A  garnishee  proceeding  is  in  the  nature  of  a  proceeding  in 
rera^  and  to  the  effectual  creation  of  a  lien  it  is  not  enough 
that  the  garnishee  bo  within  the  jurisdiction  of  the  court  issu- 
ing the  process.     The  res  itself  must  also  be  within  the  juris- 
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diction  of  such  court.  Drake  on  Attachment,  472 ;  Suther- 
land V.  Second  Xat  Bank  of  Peoria,  78  Ky.  25S;  Plimpton  v. 
Bigelow,  93  K  Y.  596. 

It  is  said  in  Waples  on  Attachment  and  Garnishment,  pp. 
226,  227,  249,  that  in  a  garnishee  suit  the  garnishee,  whether 
he  be  a  resident  or  non-resident  of  the  State  in  which  the 
garnishee  process  has  issued,  is  not  obliged  to  answer  except 
as  to  property  actually  within,  or  which,  by  contract,  the  gar- 
nishee is  bound  to  deliver  to  the  defendant  in  the  attachment 
suit  within,  the  State  last  named. 

He  can  njt  be  required  to  answer  as  to  property  of  the  at- 
tachment defendant  which  he  has  in  another  State,  and  if  the 
garnishee  should  answer  that  he  liad  property  of  said  attach- 
ment defendant  in  another  State,  be  could  not  be  held  charge- 
able upun  his  answer  for  such  property.  To  the  same  effect 
see  Bates  v.  C,  M.  &  St.  P.  Ey.,  60  Wis.  302. 

The  case  of  Childs  v.  Digby,  24  Pa.  St  23,  holds  a  contrary 
doctrine,  but  if  not  overruled  in  the  case  of  the  Pa.  R  R.  Co. 
V.  Lennock,  51  Pa.  St.  244,  it  seems  to  stand  alone,  and  is 
opposed  by  the  decided  weight  of  authority. 

It  seems  clear  under  our  statute  that  a  court  dealing  with  a 
promissory  note  found  in  the  possession  of  a  garnishee,  which 
IB  payable  to  and  the  property  of  the  defendant  in  attachment, 
deals  with  the  note  itself.  The  garnishee  by  suiTcndering  it 
to  the  officer  discliarges  himself  from  all  liability,  and  has  done 
all  that  the  court  can  require  of  him. 

Hence  it  follows,  we  think,  that  the  note  itself  must  be 
within  the  territorial  jurisdiction  of  the  court  attempting  to 
deal  with  it,  for,  as  said  in  D'Arcy  v.  Ketchum,  11  How.  165, 
"the  authority  of  every  tribunal  is  necessarily  restricted  by 
the  territorial  limits  of  the  State  in  which  it  is  established. 
Any  attempt  to  exercise  authority  beyond  these  limits  would 
be  deemed  in  every  other  forum  an  illegitimate  assumption  of 
power,  and  be  resisted  as  mere  abuse." 

It  may  be  urged  that  the  garnishee,  being  within  the  juris- 
diction of  the  court  and  subject  to  its  lawful  orders,  can  be  re- 
quired to  either  bring  the  property,  which  he  may  have  uTider 
his  control  in  a  foreign  State,  within  the  jurisdiction  of  the 
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jui't,  or  otherwiee  di^spoee  of  it,  bo  that  tLe  plaintiff  in  the 
ttachincnt:  suit  may  reap  a  benefit  therefrom,  npon  the  eaiuu 
rinciple  that  a  court  of  chancery,  acting  in  personam,  may 
ccree  the  coavcyanco  of  land  in  any  other  State,  and  may 
nforce  such  decree  by  process  against  the  defendant.  But  in 
iich  cases  it  is  not  the  decree  that  operates  beyond  the  juris- 
iction  of  the  court,  but  only  the  conveyance  from  the  owner, 
rhicli  wonld  accomplish  tlie  result  of  transferring  the  title, 
'bother  voluntarily  made  or  in  obedience  to  the  decree  of 
lie  court 

If  a  garnishee  answers  that  ho  has  property  of  the  defend- 
nt  under  his  control  in  a  foreign  State,  and  hag  not  the  moans 
r  the  time  to  go  where  it  is,  and  tliere  sell  or  dispose  of  it, 
T  to  bring  it  within  the  jurisdiction  of  the  court  and  eurren- 
er  it,  how  can  the  court  compel  him  to  do  so? 

Under  no  circumstances  can  a  garnishee,  by  the  operation 
i  the  proceedings  against  him,  be  placed  in  any  worse  con- 
litiou  than  he  would  be  in  if  the  defendant's  claim  against 
lim  were  enforced  by  the  defendant  himself.  Di'ake  on 
Attach.,  Sec.  462.  A  garntshee  might  have  the  poBseseion  and 
jntrol  of  property  at  a  place  where  there  was  no  market  for 
ts  sale,  and  would  be  compelled,  if  requirad  to  convert  it  into 
noney,  to  advance  his  own  means  to  transfer  it  to  a  market, 
aking  upon  himself  the  risk  of  such  transportation,  as  well 
A  the  risk  of  losing  money  by  the  venture. 

If  a  court  could  not  proceed  in  such  an  extreme  case  ae  that 
uggested,  it  would  be  powerless  to  do  so  in  all  cases  when 
he  property  itself  was  beyond  its  jurisdiction,  for  unless 
t  can  compel  the  garnishee  to  bring  all  property,  or  its 
(roceeds,  within  its  jurisdiction,  whatever  the  peculiar  cir- 
lumstiinces  may  be,  it  wonld  have  no  power  to  do  it  in  any 
)art.icular  case. 

"We  think  the  Circuit  Court  decided  correctly,  and  its  judg- 
ncnt  will  be  affirmed. 

Judgment  oj^rmed. 
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Mattte  a.  Harris  w  m 

V. 

Oscar  Rose. 


PraeHee — Instructions — Objections — Abstract— Continuance — Discretion 
— Master  and  Servant — Wrongful  Discharge — Agency, 

1.  This  court  will  not  consider  objections  to  instructions  where  they  are 
not  eet  out  in  the  abstract. 

2.  Whether  a  continuance  should  be  granted  because  of  the  absence  of 
one  of  the  parties,  is  so  lar^rely  a  matter  of  discretion  that  its  refusal  is  not 
sufficient  ground  for  reversal,  unless  it  is  manifest  that  such  discretion  has 
been  abused  and  injustice  has  resulted. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Cirenit  Court  of  Moultrie  County;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Messrs.  Meekbe  &  Jennings  and  R.  M.  Peadeo,  for  api3cl- 
lant 

Mr.  Wm.  H.  Shrine,  for  appellee. 

Per  CiiHam.  This  was  a  suit  to  recover  damages  brought 
by  Rose  against  Harris,  for  being  wrongfully  discharged  from 
employment  In  the  court  below  appellee  recovered  a  judg- 
ment for  $85.40. 

We  shall  not  notice  the  alleged  error  in  the  instructions  (if 
there  be  any),  for  the  reason  that  the  instructions  are  not  set 
forth  in  the  abstract 

A  continuance  was  asked  upon  the  ground  that  appellant 
was  sick  and  unable  to  be  present  at  the  trial,  and  that  she 
would  swear,  if  present  at  the  trial,  that  she  never  employed 
Hose  for  any  fixed  period,  nor  authorized  any  one  to  employ 
him  for  her  for  any  fixed  period,  and  that  her  presence  was 
necessary  to  a  full  defense. 
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G  granting  of  a  continuance  on  the  ground  of  the  absence 
le  of  the  parties,   being  a   matter  largely  of  discreti<iii 

tho  trial  judge,  the  refusal  to  grant  the  continuance 
d  never  work  a  revereal,  except  when  it  is  manifest  that 
discretion  has  been  abused  and  injuGtice  has  resulted 
from, 

a  can  not  see  that  appellant  has  been  injni-ed  by  the 
Hi  of  the  court  to  grant  a  continuance.  The  whole  qnes- 
Tae  not  as  to  the  authority  of  her  husband  to  nmko  a 
act  for  her,  but  the  true  character  of  the  contract  he 
.  It  would  be  prcposterons  to  say  that  the  husband  of 
lant,  having  the  cliarge  of  tho  store  and  exercising  the 
irity  ehown  by  the  evidence,  would  not  have  tho  implied 
irity  to  hire  clerks  njwn  any  reasonable  and  usual  terms. 
•on  the  question  of  wliat  contract  her  husband  really  did 
,  appellant  docs  not  profess  to  have  any  personal  knowl- 

such  as  would  enable  her  to  testify. 
B  think  the  jury  were  warranted  in  finding  the  verdict 

did,  and  tho  judgment  of  the  Circuit  Court  will  he 
led. 

Judgment  affirmed. 


Jacx>b  a.  Houk 


Samuel  8.  Newman. 

lfvi<<-m,!h''«d  and  Wife-nm  of  Salt—Dr/eclhe  AfhioaUdg- 
-Levg —  Exe  mplion. 

iilgment  creditor  who  hn'  levied  on  property  rb  bplonginfr  to  the 
pnt  debtor,  a  bill  ot  sale  from  the  liitfer  to  his  wife  beinR  dpfcctivp, 
»intinue  to  treat  it  as  (lin  prn|»>rty  of  i>u<^h  debtor,  Althonifh  the  liiltcr 
;o  release  U  froui  the  execution  aA  exempt  undtir  the  statute. 

[Opinion  filed  November,  IS,  1887.] 

PEAL  from  tho  Circuit  Court  of  Ford  County;  the  Hon. 
utPLS,  Judge,  presidios. 
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Houk  V.  Newman. 

Messrs.  Thomas  F.  Tipton  and  Hugh  P.  Beach,  for  appel- 
lant 

Messrs.  Cooz  &  Moffit,  for  appellee. 

Conger.  P.  J.  Appellant  had  sold  to  his  wife  a  certain 
mare  and  colt  by  a  bill  of  sale  which  was  attempted  to  be  ac- 
knowledged by  appellant,  but  the  Justice  of  the  Peace,  before 
whom  the  acknowledgment  was  attempted  to  be  made,  failed 
to  sign  the  certificate  of  acknowledgment,  and  in  this  condi- 
tion the  bill  of  sale  was  recorded. 

An  execution  against  appellant  was  levied  upon  the  mare  and 
colt  as  the  property  of  appellant,  whereupon  the  latter  made 
and  delivered  to  the  oflScer  holding  such  execution,  a  schedule 
showing  property  to  the  value  of  |636,  and  including  the  mare 
and  colt  in  qnestion,  to  which  schedule  was  added  the  follow- 
ing ilote : 

"Please  note :  The  above  property  was,  on  the  eleventh 
day  of  June,  1886,  duly  sold  and  conveyed  by  me  by  bill  of 
sale  for  a  bona  fide  consideration  to  my  wife,  Hattie  M.  Houk, 
and  said  bill  of  sale  was  duly  acknowledged  by  me  before 
Lewis  E.  Bressie,  Justice  of  the  Peace  of  Lyman  Township 
wherein  I  resided  at  the  time  and  still  do  reside;  and  that 
said  bill  of  sale  was  duly  filed  and  recorded  in  the  Recorder's 
office  of  Ford  County,  aforesaid;  and  that  said  property  be- 
longs, in  fact,  to  my  wife;  but  being  informed  that  by  virtue 
of  some  informality  in  the  bill  of  sale  said  property  remains, 
60  far  as  third  parties  are  concerned,  in  me,  I  schedule  the 
same  accordingly." 

Appraisers  valued  his  property,  and  he  selected  the  mare 
and  colt  as  a  part  of  the  four  hundred  dollars  worth  exempt 
by  law. 

The  oJBBcer  refusing  to  surrender  the  prdperty,  appellant 
brought  replevin  for  it,  and  on  the  trial  below  was  unsuccess- 
ful, and  he  thereupon  brings  the  record  to  this  court  for 
review. 

"We  can  see  no  good  reason  why  appellant  should  not,  under 
tlie  foregoing  circumstances,  recover.    True,  he  had  attempted 
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'  tile  pro[)erty  to  hie  wife,  and,  aB  between  tlicin- 
may  be  eaid  the  title  had  passed  to  her.  But  this  is 
test  between  tlie  haeband  and  wife,  but  between  the 
itnd  thii-d  persone;  and  as  against  the  rights  and  in- 
such  third  persORB,  the  law  declares  such  attempted 
ce  sball  not  be  valid.  See  Sec.  9,  Chap.  (58,  R  S. 
words,  as  to  third  persons,  the  right,  title  and  inter- 
pellant  in  the  property  remains  precisely  aa  it  would 
[1  had  no  attempt  at  a  transfer  been  made. 
editors  of  appellant  have  the  right  to  treat  the  at- 
eonveyanco  as  wholly  void,  and  insist,  as  they  did  in 
nt  case  by  levying  an  execution  upon  the  property, 
longs  to  appellant,  and,  in  so  doing,  they  must  bo 
t  and  recognize  it  as  his  for  all  pnr|x)se8.  They  ought 
ge  that  for  the  purpose  of  subjecting  it  to  tliis  exo- 
is  appellant's,  but  when  apjXiliant  seeks  to  release  it 
execution  on  the  ground  of  it  being  exempt,  that  it 
'o's. 

dgment  of  the  Circuit  Court  will  be  reversed  and  the 
[landed. 

Jieveraed  and-  remanded. 


Lewis  W.  Geeen 

V. 

Joseph  Buckingham. 

» — Eridenet — Error  wilhoul  Prejudice. 

fion  of  trpspass.  it  i»  held:  That  upon  the  eTidence  properly 
;he  verdict  for  the  defendant  wag  clearly  right;  and  that  (he 
ay,  in  the  ruling  of  the  court  Iwlow,  worked  no  injustice  to  the 

[Opinion  filed  November  18,  18S7.] 

y.  from  the  Circuit  Court  of  Vermillion  County;  the 
iV".  Wilkin,  Judge,  presiding. 
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^'  J.  B.  Mann,  for  appellant. 

^^ers.  F.  BooKWALTEB  and  E.  R.  E.  Kimbeough,  for  ap- 

Per  Curiam.  This  was  an  action  of  trespass  against 
appellee  for  breaking  and  entering  what  was  alleged  to  be 
appellant's  close  and  cutting  down  some  willow  trees  therein. 
Pleas  of  not  guilty,  liberum  tenementura  and  the  Statute  of 
Limitations  were  filed,  and  the  verdict  and  judgment  were 
for  the  defendant 

Some  technical  questions  upon  the  pleadings  and  evidence 
are  discussed  in  the  briefs,  but  we  do  not  consider  them,  for 
the  reason  that  in  our  opinion  the  errors,  if  any  there  were, 
worked  no  injustice  to  the  appellant,  and  the  verdict,  upon  all 
the  evidence  properly  admitted,  was  clearly  right. 

The  locus  in  quo  was  the  property  of  appellee,  who  had 
licensed  appellant  to  inclose  it  with  his  land  to  enable  him  to 
make  a  firmer  fence,  but  expressly  reserved  the  riglit  to  the 
willows  and  to  take  them  as  he  did.  XJnder'no  proper  rulings 
in  the  case  upon  the  pleadings  could  appellant  have  rightfully 
recovered  more  than  nominal  damages. 

Judgment  affirmed. 


William  P.  Randolph,  Administrator, 

V. 

Trustees  of  Schools.' 

Adminifttrafian — Order  qf  Distribution — How  Enforced  -Second  Order 
—Seet*.  114  and  115,  Chap,  5,  -R.  S. 

1.  Where  the  Cotuity  Court,  in  the  administration  of  an  estate,  has 
entered  an  order  of  distribution,  it  has  no  authority,  even  after  many  years, 
to  make  another  order  adding  interest  to  a  claim  included  in  the  orij^inal 
order. 

2.  Proceedings  for  the  enforcement  of  an  order  of  distribution  should  be 
made  uuder  Sec.  115,  Chap.  3,  R.  S.    The  term  "settlement/'  as  used  iu 
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refen  to  an  accounting' to  ascertain  the  coD<tition  of  the  estute 
irder  for  dislribution  may  follow. 

[Opinion  filed  November  J  8,  1887.] 

AL  from  the  Circuit  Court  of  Logan  Countj?;  the  Hon 
Jkkdman,  Judge,  presiding, 

ViLUAM  B.  JoKFS,  for  appellant. 

rs.  Beach  &  Hodnett,  for  appellee. 

L,  J.  On  the  2Sd  of  April,  18C2,  the  Trustees  of 
,Townsliipl9N.,R2,'W.  3d  P.  M.,  recovered  a  judj;- 
tlie  Circuit  Court  of  Logan  County  against  Win,  H. 
for  the  Biim  of  $921.22. 

iaid  Toung  afterward  died  intestate  and  at  the  May 
863,  of  the  Logan  Countj'  Court  the  ap|>ellant  wa£ 
ed  his  adniiniBtrator  and  having  qnalilicd  as  such  he 
I  the  duties  thus  devolved  upon  him. 
e  August  term,  18(13,  of  paid  County  Court,  tlie  ji'dg- 
ferred  to  was  probated  against  the  estate  as  of  the  first 

le  23d  of  July,  1868,  said  County  Court  made  an  order 
ig  the  administrator  to  pay  out  the  money  in  liis  hands, 
ying  an  item  of  872.45  in  full,  at  the  rate  of  baf  per 
.  all  tii'st  class  claims,  and  that  he  file  vouclieie  for  such 
ts. 

ing  further  appears  to  have  been  done  so  far  as  this 
concerned  until  the  9th  of  August,  18SI!,  when,  upon 
;ition  of  the  Tnistees  of  Schools  of  said  township 
nting  that  the  order  of  July  23,  ISfiS,  had  never  been 
d  with,  the  County  Court  cited  the  appellant  to  show 
hy  he  should  not  pay  said  sum  with  interest. 
a  hearing  iu  the  County  Court  at  the  Se|)tember  term, 
was  found  that  there  was  due  said  Trustees  from  the 
It  upon  the  order  of  July  23,  1868,  the  sum  of  ^12.10, 
i-ith  interest  at  six  percent,  then  amounted  to  $1,697.28, 
vas  therefore  ordered  that  the  appellant  pay  said  last 
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named  amount  to  said  Trustees  and  that  he  file  a  voucher 
tlierefor.  Fi;om  this  order  appellant  prosecuted  an  appeal  to 
the  Circuit  Court  where  a  judgment  was  rendered  against  him 
in  favor  of  the  Ti-ustees  for  $2,185.83  and  costs,  and  it  was 
ordered  that  execution  issue  thereon.  From  the  latter  judg- 
ment an  appeal  is  prosecuted  to  this  court.  The  order  of  July 
23,  1868,  was  an  adjudication  of  the  rights  of  those  parties. 
By  that  order  the  amount  which  the  appellant  was  required  to 
pay  on  the  claim  of  appellees  was  definitely  fixed  and  settled  at 
$812.10.  Nothing  more  was  needed  in  this  respect.  We  are 
unable  to  peixjeive  any  reason  why  there  should  be  a  re]3etition 
of  this  order  and  we  find  nothing  in  the  statute  authorizing  it. 

Tlie  oi-der  entered  in  the  County  Court  upon  the  citation  at 
the  September  terra,  1886,  was  merely  such  a  repetition,  add- 
ing interest  at  six  ])er  cent,  from  the  date  of  the  original  order. 
The  judgment  of  the  Circuit  Court  found  that  appellant  was 
chargeable  with  six  per  cent,  up  to  July  1,  1872,  and  with  ten 
percent,  thereafter,  and  awarded  execution  for  the  whole  sum 
80  found  due. 

We  assume  the  latter  part  of  this  order  was  inadvertently 
entered.  We  Jiave  been  referred  to  no  provision  of  the  statute 
under  which  such  a  judgment  could  be  entered.  The  real 
question,  however,  must  be  whether  the  facts  set  up  in  the 
petition  furnish  the  necessary  ground  for  relief.  Counsel  for 
appellee  argue  that  the  proceeding  is  justified  under  Sec.  114,. 
Cliap.  3,  which  provides  that  the  County  Court  shall  enforce 
settlements  of  estates,  etc.  Wo  understand  the  term  settle- 
ment as  here  used  refers  to  an  accounting  and  the  provision 
here  made  is  to  enable  the  court  to  ascertain  the  condition  of 
the  estate  so  that  the  necessary  orders  for  distribution  may 
follow.  It  seems  hardly  possible  that  this  section  was  intended 
to  authorize  a  mere  repetition  of  a  former  order  of  distribu- 
tion. While  there  is  some  obscurity  in  the  various  provisions 
of  the  statute,  yet  we  are  clearly  of  opinion  that  when  there 
has  been  an  order  of  distribution  the  court  is  not  required  to 
make  another  to  the  same  effect,  and  that,  if  it  is  desired  to 
enforce  the  order  by  subsequent  proceedings  in  that  court,  it 
should  be  under  Sec.  115,  which  provides  that,  if  the  adminis- 
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r  fails  to  pay  over  tlie  dividend  within  thirty  days  after 
ind  made,  the  court  may,  upon  application,  attach  and 
isOQ  him  until  be  shall  comply  with  the  order  or  be  dis- 
;ed  in  due  conrae  of  law.  It  ie  not  contended  there  was 
inch  demand.  Indeed  it  is  admitted  there  was  none,  and 
1  ie  no  pretense  that  the  proceeding  ie  under  Sec.  115. 
ho  contrary,  as  distinctly  put  hy  counsel,  it  is  under  Sec. 
It  is  a  logical  conclusion  from  the  position  assumed 
though  there  lias  been  an  order  of  distribution  the  court 
and  if  moved,  mast,  at  a  succeeding  term,  make  another 
the  iirst,  adding  interest.  If  this  be  eo,  at  a  later  term 
lor  similar  order  may  be  made,  again  adding  interest, 
fo  on  ad  infinitum.  Tims  interest  may  be  com]K>unded 
new  bille  of  cost  incurred  atevery  citation  and  yet  nothing 
)ne  to  enforce  payment  Such  proceedings  are  nut  to  be 
ioned  unless  within  the  clear  import  of  the  etatuto. 
e  consider  it  not  important  whether  the  order  of  distri- 
>n  be  termed  "casual"  or  ^'linal."  It  was  an  adjudication 
I  the  point  involved.  The  pro  rata  of  distribution  was 
ing  on  the  parties  thereto,  and  nothing  further  is  required 
at  behalf. 

IB  judgment  of  the  Circuit  Court  will  be  reversed  and,  as 
ur  construction  of  the  act  the  citation  is  without  proijer 
dation,  the  cause  will  not  be  remanded. 

Judgment  reversed. 


Bessie  W.  Ives,  Executkix, 

V. 

Matthew  Ashelbt. 

rtnersh'p— Sights  and  Liahdififs  of  Surviving  Pnr/ner — Bill  hi)  Er- 
'\xfor  Setllemenl  of  Aetoantg — Submission  to  Arbitrator f—Aicard  nt 
•  of  Dfcree — Whether  Kilhin  the  Subminsion— Motion  bg  Comjilairt- 
1  DismiBt  Bill. 

Upon  appeal  from  a  decree  ba^ed  on  an  award  by  arbitrators,  under 
mlatioa  Bubmitling   to  them,  for  an  accounting,  certain  partnersbip 
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dealings  and  transactions,  it  is  held:  That  the  award  was  within  the  sub- 
mission; that  it  was  proper  to  ascertain  the  extent  of  the  firm's  indebted- 
neaa,  and  whether  the  deceased  partner  had  paid  certain  notes  which  he 
assumed  upon  entering  the  firm;  that  it  was  also  proper  to  require  the  com- 
plainant to  pay  certain  debts  of  the  firm,  applying  the  amount  due  from  her 
to  the  defendant  thereon ;  and  that  the  court  properly  overruled  the  com- 
plainant's motion  to  dismiss  her  bill  after  overruling  her  motion  to  set  aside 
the  award. 

2.  Upon  the  death  of  one  of  two  partners  the  survivor  is  liable  for  the 
firm  debts,  and  ha£<  the  right  to  appropriate  the  firm  assets  in  the  payment 
of  its  debts,  aad  to  call  on  the  estate  of  the  deceased  partner  for  any  bal* 
ance  due  him  on  account  of  the  partnership. 

3.  Where  the  parties  to  a  bill  for  the  settlement  of  a  partnership  busi- 
ness have  submitted  the  matters  involved  to  arbitrators  for  an  accountingt 
and  stipulated  that  their  award  shall  be  entered  as  the  finding  of  the  court, 
and  be  ihe  basis  for  its  decree,  the  complainant  can  not  dismiss  the  bill  after 
the  court  has  overruled  a  motion  to  set  aside  the  award. 

[Opinion  filed  November  18,  1887.] 

lif  error  to  the  Circuit,  Court  of  Morgan  County;  the  Hon. 
Cybus  Eflbb,  Judge,  presiding. 

The  plaintiff  in  error  filed  her  bill  in  the  Circuit  Court  of 
Morgan  County  against  the  defendant  in  error,  seeking  a  set- 
tlement of  the  partnerehip  accounts  of  the  firm  of  Ashelby 
&  Company,  a  firm  composed  of  defendant  in  error  and 
Charles  L.  Ives,  the  deceased  husband  of  plaintiflf  in  error 

The  firm  was  formed  in  November,  1875,  and  continued  till 
the  death  of  Mr.  Ives  in  March,  1879. 

The  defendant  in  error,  by  his  answer,  admitted  the  fact 
of  partnership;  denied  that  the  profits  were  to  be  equally 
divided,  but  alleged  that  he  was  to  have  the  general  manage- 
ment of  the  business,  and  was  to  receive  two-thirds  of  the  net 
profits;  charged  that  he  had  advanced  large  sums  of  money  to 
keep  the  business  in  operation;  that  the  assets  of  the  firm 
bad  deteriorated,  and  tliat  the  whole  amount  thereof,  which, 
bj  the  bill,  was  charged  to  be  in  his  possession,  would  not 
more  than  reimburse  his  outlays;  that  the  deceased,  Ives,  had, 
when  the  firm  was  formed,  agreed  to  pay  certain  indebtednefes, 
which  was  a  part  of  the  consideration  upon  which  he  was  ac- 


paid  said  indebtedacesi 
to  $3,000;  denied  that 
I  Iiis  share,  and  charged 
nt   had  recoived  moio 

ite  of  Connecticnt,  and 
:rs  testamentary  in  the 
State.  The  busiiiees  of 
real  and  persona],  veie 

parties  complainant  and 
Illation  in  which,  afttr 
tiemont  of  the  matters 
lat  the  I'artieB  were  de- 

the  acconnta  between 
tors,  Ihey  agreed    that 

entitled  cause  "ehall 
)6<»r  D.   Fitzsiinmons, 

who,  after  being  Hrst 
1  to  take  and  state  an 
ige  and  transactions  be- 
neys  received  and  paid 
e  partnership  property 
at  sum,  if  any,  shall  be 
he  said  Bessie  W.  Ives, 
!S  to  the  said  Mattliew 
nt  of  said  partnership 
!  of  said  partnership 
tnres  thereon,  and  the 
ty  of  them,  signed  by 
ies  hereto,  and  shall  bo 
ent  of  the  account  he- 
:ered  in  said  suit  as  the 
nta,  and  to  become  the 

said  Circuit  Court,  for 
■oi>erty  of  said  firm." 
irtncrship  between  the 

L.    Ives   was   formed 
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November  4,  1875,  and  that  on  the  said  date  the  said  partners 
became  equal  owners  of  the  real  estate  (describing  the  same), 
and  also  of  all  the  personal  property  which  before  that  time 
had  belonged  to  the  iirm  of  Ashelby  &  Imboden,  consisting 
of  horses,  wagons,  tools,  ice,  feed,  etc.,  which  said  personal 
property  constituted  the  capital  of  said  partnership;  that 
said  Ashelby  and  Ives  were  to  be  equal  partners  and  share 
equally  the  profits  and  losses  of  said  business;  that  said  Ives 
died,  testate,  on  or  about  March  15,  1879;  that  Bessie  W.  Ives 
is  the  duly  appointed  executrix  of  his  will  and  has  the  right 
to  institute  and  maintain  and  can-y  on  this  suit;  that  the  said 
arbitrators  shall  receive  for  their  fees  the  sum  of  live  dollars 
per  day  for  each  day  actually  employed,  to  be  taxed  as  costs 
in  this  case." 

The  arbitrators  afterward  made  report  that  having  heard 
all  the  evidence  and  fairly  considered  the  same  they  found  as 
follows: 

1.  That  two  notes  for  $1,000  each,  with  interest  from 
March  1,  1884,  at  the  rate  of  eight  per  cent,  per  annujn, 
now  held,  one  by  Mrs.  Mary  J.  Adam^  and  the  other  by 
William  Russell,  and  secured  by  a  vendor's  lion  on  the  real 
estate  of  the  partnership  of  Ashelby  &  Com;)any,  were 
assumed  by  Charles  L.  Ives  when  he  entered  into  the  partner- 
ship, and  should  be  paid  by  his  executrix. 

2.  That  the  firm  of  Ashelby  &  Comjiany  is  indebted  to 
the  Jacksonville  National  Bank  in  the  sum  of  $6,058.20,  of 
which  one-half  should  be  paid  by  Bessie  W.  Ives,  executrix, 
and  one-half  should  be  paid  by  Matthew  Ashelby. 

8.  That  the  firm  of  Ashelby  &  Company  is  indebted  to 
Matthew  Ashelby  in  the  sum  of  $5,243.80,  after  turning  over 
to  said  Ashelby  all  the  personal  property  of  the  firm  and 
charging  liim  with  one-half  the  value  of  the  same,  of  which 
said  sum  of  $5,243.80,  one-half  should  be  paid  by  Bessie  W. 
Ives,  executrix,  and  one-half  by  Matthew  Ashelby. 

The  said  arbitrators  therefore  make  the  following  award  : 

1st.     That  Bessie  W.  Ives,  executrix,  pay  to  Mrs.  Mary  J. 

Adams  and  William  Kussell  the  said  notes  above  mentioned, 

together  with  the  interest  therein  as  aforesaid,  and  aho  all 
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costs  that  have  been  incurred  in  the  foreclosure  of  said  ven 
dor's  lien,  and  thus  relieve  the  partnership  property  from  said 
incumbrance. 

2d.  That  said  Bessie  W.  Ives,  executrix,  pay  to  the  Jackson- 
ville National  Bank  the  sum  of  ^5,650,  that  being  the  sum  of 
amounts  due  from  said  Bessie  W.  Ives,  executrix,  to  the 
Jacksonville  National  Bank  and  Matthew  Ashelby,  and  that 
the  payment  of  said  sum  of  $5,050  to  the  Jacksonville  Na- 
tional Bank  by  the  said  Bessie  W.  Ivefe,  executrix,  shall  be  a 
settlement  in  full  of  the  partnership  account  between  said 
Bessie  W.  Ives,  executrix,  and  said  Matthew  Ashelby. 

3d.  That  said  Matthew  Ashelby  pay  to  the  Jacksonville 
National  Bank  the  sum  of  $408.20. 

The  said  arbitrators  hereby  certify  that  they  have  been  em- 
ployed for  twenty  days  each  in  liearing  and  examining  the 
evidence  in  the  above  entitled  cause,  and  in  making  the  above 
award. 

The  plaintiflf  in  error  excepted  to  the  report  and  assigned 
the  following  reasons: 

1st.  That  the  said  arbitrators  have  exceeded  the  authority 
conferred  upon  them,  in  that  they  have  taken  into  considera- 
tion and  made  an  award  as  to  an  amount  found  due  from  the 
sjud  Charles  L.  Ives  to  Mary  J.  Adams  and  William  Kussell, 
wiiich  was  in  no  sense  a  partnership  transaction  between  the 
said  Matthew  Ashelby  and  Charles  L.  Ives,  deceased,  and  di- 
rects that  the  same  be  paid  by  Bessie  W.  Ives,  executrix. 

2d.  They  have  exceeded  the  authority  conferred  upon  them 
in  that  they  have  taken  into  consideration  and  made  an  award 
as  to  an  amount  due  from  the  said  iirm  of  Ashelby  &  Com- 
pany to  the  said  Jacksonville  National  Bank,  which  was  not  a 
partnership  transaction  between  the  said  Ashelby  and  Ives, 
deceased. 

3d.  That,  after  finding  that  the  said  firm  of  Ashelby  & 
Company  are  indebted  to  M.  Ashelby  in  the  sum  of  $5,243.80, 
they  award  and  direct  that  the  complainant,  Bessie  W.  Ives, 
executrix,  pay  to  the  Jacksonville  National  Bank  the  sum  of 
85,G50,  when,  according  to  their  finding,  there  is  only  due 
from  the  estate  of  Charles  L.  Ives,  on  account  of  the  partner- 
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ship  ti'ansactions  between  said  parties,  one-half  of  tlie  afure- 
said  sum  of  $5,243.80,  to-wit,  the  sum  of  $2,621.90. 

The  court  disallowed  the  exceptions  to  said  repoi-t,  and  the 
plaintijff  in  error  excepted  to  this  ruling  of  the  court. 

Complainant  moved  the  court  for  Ijsave  to  dismiss  her  bill 
of  Complaint  in  this  cause.  The  court  overruled  the  said  mo- 
tion, and  complainant  excepted  to  this  ruling  of  the  court. 

Mr.  Edwabd  p.  Kibby,  for  plaintiff  in  error. 

Ai'bitrators  or  referees  constitute  a  special  tribunal  for  the 
determination  only  of  the  special  matters  submitted  to  them. 
Tlieir  authority  is  derived  wholly  from  the  submission. 
Tidd's  I^-actice,  822;  Malcolm  v.  Fullarton,  2  T.  R  645;  Eeeves 
v.  Eldredgo,  20  111.  383. 

An  award  of  arbitrators  must  follow  the  submission,  and 
any  excess  of  authority  exercised  by  the  arbitrators  invalidates 
it.  Fisher  v.  Pimbley,  11  East,  193;  Peters  v.  Pierce,  8  Mass. 
398;  Richards  v.  Todd,  127  Mass.  167;  Sherfy  v.  Graham,  72 
111.  158;  Alfred  v.  Kankakee  &  Southwestern  E.  R.  Co.,  92 
111.  609;  McCormick  v.  Gray,  13  How.  26;  N.  Y.  &  C.  R.  R. 
Co.  V.  Myers,  18  How.  246;  DeGroot  v.  United  States,  5 
Wall.  419. 

A  complainant  may  dismiss  his  suit  at  any  time  before 
decree  actually  rendered.  Smith's  Ch.  Pr.  ('2d  Am.  Ed.)  p. 
312;  2  Dan.  Ch.  Pr.  (Perkins'  Ed.).,p.  929;  Maddock's  Ch.  Pr. 
Vol.  2,  p.  389;  Dixon  v.  Parks,  1  Ves.,  Jr.,  402;  Curtice  v- 
Lloyd,  4  Mylne  &  C.  194. 

Tliis  rule  is  recognized  in  our  statute  regulating  the  practice 
in  chancery  wliich  forbids  a  complainant  to  dismiss  his  bill 
only  wheu  a  cross-bill  has  been  tiled.  Sec.  36,  Chap.  22,  R.  S. 
1874.  It  is  affirmed  by  the  Supreme  Court  in  Mohler  v.  Wilt- 
berger,  74  111.  163. 

The  complainant  may  even  dismiss  his  bill  after  the  chan- 
cellor has  orally  announced  his  conclusions  adverse  to  com- 
plainant.    Purdy  V.  Henslee,  97  111.  389. 

Even  when  one  defendant  has  filed  a  cross-bill,  complainant 
may  dismiss  his  bill  as  to  the  other  defendants.  Blair  v.  Read- 
ing, 99  111.  600. 
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Messrs.  Morrison  &  Whitlock,  for  defendant  in  error. 

The  arbitrators  in  this  case  did  not  exceed  their  jurisdiction. 
In  order  to  have  rendered  a  complete  award  and  to  decide  all 
the  questions  involved,  it  was  indispensable  thej  should  deter- 
mine the  question,  the  decision  of  which,  it  is  claimed,  vitiated 
their  finding  in  this  ease.     The  first  objection  made  was  that 
the  arbitrators  "exceeded  their  authority"  in  findin«:  the  surn 
due  to  Mary  J.  Adams   and  William   Russell.     The   award 
found  as  a  fact  that  Ives  assumed  the  payment  of  these  notes, 
which  were  liens  on  the  partnership  real  estate,  when  he  en- 
tered the  firm,  in  November,  1875.     They  award  his  estate 
should  pay  these  notes,  with  interest  from  March  1,  1884, 
"and  thus  relieve  the  partnership  property  from  said  incum- 
brance."    How  could  the  partnership  transactions  be  pro})erly 
closed  or  settled  without  adjusting  this  lien?     Manifestly  this 
debt  assumed  by  Mr.  Ives  was  a  part  of  the  capital  he  was  to 
put  in.     If  tlie  firm  had  paid  it,  the  eflFect  would  have  been  to 
bring  him  in  debt  to  the  firm  that  much  more. 

The  finding  of  the  fact  that  Mr.  Ives  assumed  and  agreed 
to  [lay  off  this  incumbrance  when  he  became  a  member  of  the 
firm,  is  conclusive  uix)n  the  plaintiflE  in  error.  Sherfy  v.  Gra- 
ham, 72  111.  158. 

The  award  would  not  have  been  complete  nnless  it  had 
taken  into  consideration  the  question  of  this  incumbrance,  and 
for  that  omission  would  have  been  defective.  Alfred  v.  The 
Kan.  &  S.  E.  R.  Co.,  92  111.  609. 

Again,  it  was  objected  that  the  award  exceeded  the  author- 
ity conferred,  in  taking  into  consideration  and  finding  the  sum 
the  firm  was  indebted  to  the  Jacksonville  National  Bank,  The 
plaintiff  in  error  asserts  this  debt  "was  not  a  partnership 
transaction  between  Ashclby  and  Ives,"  But  the  arbitrators, 
bv  their  award,  found  said  firm  was  indebted  to  said  bank  in 
the  sum  of  $6,058.20,  and  we  take  it  the  finding  of  the  fact  is 
conclusive.  Even  a  mistake  in  both  law  and  fact  by  the  board 
can  not  be  changed  or  corrected  by  the  courts,  unless  it  could 
be  made  to  api)ear  the  arbitrators  acted,  in  that  respect,  fraud- 
ulently.    Alfred  v.  The  Kan.  &  S.  R.  R.  Co.,  92  111.  609. 

No  basis  for  an  adjustment  of  the  rights  of  the  parties  to 
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this  suit  could  be  arrived  at  so  long  as  the  firm  had  outstand- 
ing  and  unliquidated  obligations.  The  bank  is  not  a  part}'  to 
this  suit  It  is  not  bound  by  the  decree  in  this  suit.  That 
creditor  has  the  right  to  pursue  Ashelbj,  the  surviving  part- 
ner, for  the  whole  sum  due  from  the  firm.  At  the  same  time 
the  bank  has  the  right  to  proceed  against  the  estate  of  Ives. 
It  could  have  but  one  satisfaction. 

The  stipulation  in  the  ease  provided,  in  terms,  that  the  state- 
ment of  the  partnership  account  should  be  the  basis  of  the 
decree.  This  court  has  ever  held  parties  to  the  performance 
of  their  stipulations  of  record.  In  Coultas  v.  Green,  43  111. 
277,  the  Circuit  Court  permitted  the  complainant  Green  to 
dismiss  his  bill  after  a  stipulation  in  writing  had  been  filed  in 
the  case. 

The  only  diffetence  between  that  case  and  this  is,  in  Green's 
case  the  facts  were  made  to  appear  from  the  pleadings;  in  this 
case  the  facts  were  to  be  found  by  the  arbitrators. 

In  tlie  Green  case  the  Supreme  Court  say:  "We  think 
there  can  be  no  doubt  as  to  the  meaning  of  the  stipulation 
filed.  It  is  for  a  decree  in  the  cause  pending.  On  makin<]^ 
this  agreement  and  filing  it,  and  making  it  a  part  of  the  rec- 
ord, the  appellee  yielded  all  power  over  the  case.  The  agree- 
ment was  mutual,  also,  and  prevented  api)ellant  from  taking 
any  further  steps  in  the  case."  See,  also,  Toupin  v.  Gargnier, 
12  111.  79. 

"Wall,  J.  The  decree  was  based  upon  the  award,  and  the 
objection  is  that  the  award  should  have  been  set  aside  because 
the  arbitrators  exceeded  the  authority  conferred  upon  them 
by  the  submission. 

It  was  not  urged  in  the  court  below,  nor  is  it  here,  that 
there  was  any  impropriety  in  submitting  the  controversy  to 
arbitration,  and  the  only  point  we  are  to  consider  in  this  con- 
nection is  whether  the  award  is  within  the  terms  of  the  sub- 
mission. 

The  bill  was  filed  three  years  or  more  after  the  death  of 
Ives,  and  prayed  for  a  settlement  of  all  matters  growing  out 
of  the  business  during  the  existence  of  the  firm,  and  for  prof- 


252 


Appellate  Courts  of  Illinois, 


T! 


I 


Vol.  26.] 


Ives  V.  Ashelby. 


I  fill 

I 


I 


m\m 


ill, 


m 


I 


'  m 


LtUIII 


'  1. 


its  alleged  to  have  been  realized  bj  defendant  by  reason  of  his 
management  since  the  dissolution,  and  the  cause,  when  at 
issue,  involved  a  complete  and  final  adjustment  of  the  whole 
subject. 

The  stipulation  and  the  order  appointing  the  arbitrators 
should  be  read  in  the  light  of  the  issues  thus  made  up. 

It  is  not  controverted  that  the  arbitrators  are  a  special  tri- 
bunal for  the  determination  of  the  matters  submitted  to  them, 
and  that  their  action  in  excess  of  authority  so  conferred  would 
be  void  and  should  be  set  aside. 

Was  the  authority  exceeded  in  this  instance?  The  plaintiff 
in  error  insists  that  the  sole  power  conferred  was  to  state  an 
account  between  the  partners,  and  determine  what  amount,  if 
any,  should  be  paid  by  one  to  the  other,  and  urges  that  noth- 
ing was  said  about  the  debts  of  the  firm,  or  of  either  party, 
to  third  parties.  This  point,  in  other  words,  implies  that  the 
only  final  conclusion  to  be  reached  by  the  award  was  how 
much  should  be  paid  by  complainant  to  defendant,  or  by 
defendant  to  complainant. 

We  think  tliis  view  too  narrow.  Tlie  stiuulation,  which 
was  incorporated  in  the  order  of  submission,  expressly  de- 
clared that  the  arbitrators  should  "  take  and  state  an  account 
of  all  the  co-partnersliip  dealings  and  transactions  between  the 
Faid  partners,  and  of  all  moneys  received  and  paid  out  by 
either  of  them  on  account  of  the  partnership  property  of  said 
firm,  and  fix  and  determine  what  sum,  if  any,  shall  be  paid  by 
said  Matthew  Ashelby  to  said  Bessie  W.  Ives,  executrix,  or 
by  said  Bessie  W.  Ives  to  said  Matthew  Ashelby,  *  *  * 
and  the  award  shall  be  accepted  as  a  true  statement  of  the 
account  between  the  parties,  and  shall  be  entered  as  the  finding 
of  the  court  as  to  said  accounts,  and  to  become  the  basis  of  the 
decree  *  *  *  for  the  disposition  of  all  the  property  of 
tlie  firm." 

The  first  inquiry,  and,  indeed,  the  whole  inquiry,  is  as  to 
the  accounts  between  the  parties.  To  this  end  it  was  proper 
to  ascertain  whether  Ives  had  failed  to  pay  the  notes  held  by 
Adams  and  Russell,  which  he  had  assumed  as  a  part  of  the 
consideration  when  he  entered  the  firm.     If  he  had  not  so 
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paid,  he  or  his  estate  would  be  liable  to  do  so,  and  it  is  imma- 
terial whether  the  money  be  paid  directly  by  the  complainant 
to  the  holders  of  the  notes,  or  to  the  defendant,  and  by  him 
paid  over.  So,  also,  it  was  important  to  know  how  much  the 
firm  was  indebted,  either  to  third  parties  or  to  the  individual 
members  of  the  firm.  Manifestly  tliere  could  be  no  statement  of 
account  without  this,  nor  would  it  be  proper  to  order  any 
money  paid  by  one  of  the  parties  to  the  other  until  the  claims 
of  the  firm  creditors-were  discharged.  It  was  ascertained  that 
the  firm  owed  the  bank  $6,058.20,  one-half  of  which  should 
be  paid  by  each  party,  and  that  the  firm  owed  the  defendant 
$5,243.80  after  turning  over  to  him  all  the  personal  property 
of  the  firm  and  charging  him  one-half  of  its  value,  of  which 
last  sum  one-half  should  be  paid  by  each  party.  It  was  there- 
fore proper  to  require  the  complainant  to  pay  one-half  of 
the  debt  to  the  bank,  and  to  apply  what  was  due  from  her  to 
defendant  upon  his  half  of  the  bank  debt,  leaving  him  to 
meet  the  balance  of  $408.20,  which  would  then  be  due  the 
bank. 

The  same  result  was  reached  by  this  process  that  would  have 
been  if  the  defendant  had  first  paid  the  firm  debts  and  then 
received  the  amount  for  which  the  estate  was  liable  from 
complainant.  The  defendant,  as  surviving  partner,  was  bound 
to  the  firm  creditor,  and  had  the  right  to  appropriate  the 
firm  assets  upon  such  indebtedness,  and  could  call  on  the 
estate  for  any  balance  due  him  on  this  account  or  on  account 
of  anything  due  him  from  the  firm. 

There  is  no  excess  of  authority  in  this  award.  It  is  within 
both  the  letter  and  the  spirit  of  the  submission.  It  is  not 
urged  that  the  decree  is  erroneous  if  the  award  is  good  and  it 
is  unnecessary  to  further  consider  this  branch  of  the  case. 

The  remaining  point  is  as  to  the  action  of  the  court  in  re- 
fusing to  allow  complainant  to  dismiss  her  bill  after  the  motion 
to  set  aside  the  award  had  been  overruled. 

The  stipulation  of  the  parties  expressly  prpvided  that  the 
award  should  be  the  basis  of  a  decree  in  said  cause  by  said 
court  and  should  be  entered  as  the  finding  of  the  court  as  to 
said  accounts.  This  was  in  effect  the  same  as  an  agreement  to 
enter  a  decree  upon  certain  facts  set  out  or  in  a  particular  form. 
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In  Coultas  v.  Green,  43  111.  277,  the  parties  had  stijuilated 
that  a  certain  decree  should  be  entered  in  the  cause  and  after- 
ward the  complainant  was  by  the  Circuit  Court  permitted,  in 
violation  of  the  stipulation,  to  dismiss  his  bill.     The  Supreme 
Court  held  this  to  be  erroneous  and  said  that  bj  making*   the 
agreement  a  part  of  the  record  the  complainant  had  yielded 
all  power  over  the  case  and  that  it  was  just  and  equitable  that 
he  should  comply  with  his  aojreemcnt,  citing  Toupin  v.  Gar^- 
nier,  12  111.  79,  where,  in  an  action  at  law,  the  parties  were 
compelled  to  abide  by  a  verbal  agreement  to  dismiss  the  suit. 
This  is  decisive  and  settles  the  point  against  plaintiff  in  error. 

The  authorities  cited  in  su|)port  of  the  general  right  to 
dismiss  arc  not  applicable  when  by  a  positive  agi'cement  the 
right  has  been  waived. 

No  complaint  is  made  as  to  the  justice  of  the  award  on  the 
proof  nor  are  any  circumstances  urged  which  would  render 
it  inequitable  to  require  the  complainant  to  abide  by  the  agree- 
ment.    No  other  objections  being'  presented  the  decree  will 

be  affirmed. 

Decree  affirmed. 


Julia  C.  Shimp 

V. 

Cedar  Rapids  Insurance  Company. 

VWe  Insurance — }Vaivcr  of  Notice  of  Loss — Payment  of  Premium-^ 
Note  — Evidence — Question  for  Jury — Agency — Distinct  Defenses — Error 
without  Prejudice* 

1.  Upon  a  second  appeal  this  court  will  not  consider  questions  passed 
upon  at  the  former  hearing. 

2.  The  collection  by  an  insurance  company,  after  a  loss,  of  a  note  piven 
for  part  of  the  premium,  is  not  a  waiver  of  the  proof  of  lass  required  by 
the  policy. 

3.  In  the  case  presented,  it  is  held:  That  the  question  whether  its 
adjuster  made  certain  declarations  of  the  company's  intentions  not  to  pay 
the  lo?s  whatever  migfht  be  proved,  wa<<  for  the  jury,  the  evidence  being  con- 
flirting;  ihat  the  statement  by  the  plaintiff  in  her  application,  as  to  the  use 
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of  the  house,  was  by  agreement  made  material;  and  that  the  knowledpre  of 
the  local  a^nt  as  to  the  currency  of  certain  rumors  concerning  the  uee  of 
the  property  was  not  binding  on  the  defendant. 

[Opinion  filed  November  18,  1887.] 

In  erkoe  to  the  Circuit  Court  of  Champaign  County;  tho 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  S.  Wolfe,  for  plaintiflf  in  error. 

Messrs.  Geokgk  W.  Gere  and  C.  J.  Deacon,  for  defendant 
in  error. 

Pleasants,  J.  Tliis  was  an  action  upon  a  policy  of  insur- 
ance against  loss  by  lire.  One  ground  of  defense  was  that  the 
insured  failed  to  furnish  proof  of  the  loss  within  the  time 
limited  by  the  poh'cy,  wliich  obligation,  she  claimed,  was  waived; 
a  judgment  for  her  having  been  reversed  by  this  court  (16  111. 
App.  248),  and  the  re-trial  resulting  in  favor  of  the  company, 
she  now  brings  the  record  here  by  writ  of  error. 

The  principal  point  now  urged  for  reversal — that  the  Cir- 
cuit Court  excluded  evidence  of  the  acceptance,  after  the  time 
for  furnishing  proof  of  loss  had  passed,  of  payment  of  the 
note  given  for  part  of  the  premium — was  specifically  decided 
upon  the  record  formerly  here,  and  the  ruling  complained  of 
was  expressly  required  by  the  opinion  then  filed.  It  was  held 
that  the  premium  was  an  entirety  composed  of  cash  and  the 
note;  that  these  were  alike  received  for  a  consideration  then 
fully  executed,  to  wit,  the  obligation  of  the  company  to  pay 
whatever  loss  should  be  suffered  by  the  means  stated,  with  the 
exceptions  and  upon  the  conditions  also  specified,  among  which 
latter  was  the  furnishing  of  proof  of  such  loss  within  the  time 
limited;  and  that  the  acceptance  of  the  money  due  upon  the 
note  was  not  a  taking,  at  that  time,  of  any  part  of  the  pre- 
inlum,  and,  therefore,  not  a  waiver  of  the  condition  mentioned. 
See  16  m.  App.  248.  The  argument  now  made  against  it  we 
do  not  consider,  for  the  reason  that  by  that  decision,  right  or 
wrong,  we  are  bound.     Ogle  v.  Turpin,  8  111.  App.  453. 
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ported.  Hifl  agency  was  limited  to  soliciting  and  forwarding 
applications.  Policies  were  not  sent  to  or  delivered  through 
him.  He  was  not  bound  to  communicate  reports  respecting 
applicant^  or  their  property.  He  took  plaintilFs  application 
and  forwarded  it  just  as  she  made  it,  leaving  the  company, 
from  it  alone,  or  with  such  other  information  as  it  had  or  might 
obtain,  to  determine  whether  to  take  or  decline  the  risk.  His 
knowledge  of  the  currency  of  the  rumor  was,  therefore,  imma- 
terial, and  the  court  properly  excluded  his  evidence. 

Bat  if  the  court  erred  on  the  subject  of  the  warranty  and 
in  excluding  the  testimony  of  Hill,  these  errors  worked  no 
snbstantial  injury  to  the  plaintiflp.  They  related  to  one  distinct 
ground  of  defense  only;  and  if  she  failed  to  furnish  proof  of 
the  loss,  as  required  by  the  contract,  without  excuse  or  waiver, 
she  could  not  rightfully  recover  under  any  rulings  on  these 
points.  The  jury  could  hardly  have  done  otherwise  upon  the 
evidence  than  find  that  she  did  so  fail. 

Judgment  affirmed. 


O.  P.  Looms 

V. 

Hannah  Downs. 


Arfion  on  Note  Alleged  to  he  Lost  ^Payment — Conflict  of  Ecidenee-^ 
Question  for  Jun/— Instructions. 

1.  Whi3re  the  evidence  is  sharply  conflicting  this  court  will  not  interfere 
with  the  verdict  of  the  jury. 

2.  It  in  proper  to  refuse  an  instruction  which  is  practically  identical  with 
another  which  is  (n^en. 

3.  In  an  action  on  a  promitnory  note  alle{sred  to  be  lost,  it  is  held:  That 
a  question  whether  the  note  was  paid  was  for  the  jury,  the  evidence  being 
conflicting;  that  the  defendant  was  justified  in  paying  the  note,  if  presented 
by  a  third  person  properly  indorsed  by  the  payee;  and  that  the  element  of 
good  faith  in  making  payment  was  not  necessary  in  an  instruction  touching 
the  question  of  payment. 

[Opinion  filed  November  18,  1887.] 
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Appeal  from  the  Circuit  Court  of  Cliampaign  Couuty;  the 
[on.  J.  F.  Ht:oa£e,  Judge,  prcbiding. 

Mr.  J.  O.  Cdnningham,  for  appellant. 

Mr.  Francis  M.  Weight,  for  appellee. 

Wall,  J.  This  was  an  action  of  aesumpeit  npon  a  prom- 
sory  note  for  ^90.  The  defense  was  pajraent.  There 
as  verdict  and  judgment  for  defendant  and  the  plaintiff 
ppealB  to  this  court.  The  declaration  alleged  the  note  was 
ist,  and  upon  the  trial,  the  plaintiff,  not  being  able  to  produce 
,  testified  that  he  had  never  sold  or  transferred  the  note,  nor 
ad  he  ever  indorsed  it,  nor  had  he  ever  given  the  possession 
f  it  to  any  one,  and  that  the  last  time  he  remembered  seeing 
.  was  on  a  day  named  when  he  had  received  $100  thereon 
'om  the  defendant  in  her  store,  and  when  he  made  an  entry 
jcordingly  on  the  back  of  the  note.  The  defendant  testified 
lat  she  had  paid  the  balance  due  on  the  note  to  a  man  whom 
iie  did  not  know,  but  who  said  his  name  was  Miller,  a  former 
artner  of  the  plaintiff,  who,  as  he  told  her,  had  transferred 
lenoto  to  him  that  day  in  a  settlement  then  had  between  them. 

She  further  stated  that  the  name  of  plaintiff  was  indorsed 
I  his  handwriting  on  the  note  nnder  the  words,  "Received 
ay  in  full,"  or  "  Paid  in  full."  That  she  had  never  seen  this 
lan  before  or  since;  that  she  made  no  inquiries  about  it,  and 
lat  she  had  since  destroyed  the  note. 

Tliis  is,  in  substance,  the  case  made  by  the  proof,  thongh 
lere  is  other  evidence  tending  to  corroborate  these  statements 
D  some  extent  on  each  side.  The  main  point  in  the  case,  as 
lus  made,  was  whether  the  defendant  had  paid  the  note, 
i  she  says  she  did,  or  whether  plaintiff  had  inadvertently 
ift  it  in  her  store  when  she  made  the  payment  of  $100. 
Tie  note  was  not  dne  when  sli'e  says  she  paid  it,  but  there  is 
othing  significant  about  this,  as  she  says,  withont  contra- 
iction,  that  it  was  understood  she  would  pay  before  due, 
:  she  could,  and  when  she  paid  the  $100,  she  said  to  plaintiff 
lie  would  expect  to  pay  all  in  a  short  time. 

If  the  note  was  brought  to  her  with  plaintiff's  name  in- 


Third  District — November  Term,  1887.    259 

Loomis  V,  Downs. 

dorsed,  as  she  says,  she  was  justified  in  paying  to  the  holder, 
and  really  the  whole  case  turns  on  this  point. 

She  was  uncontradicted  as  to  the  payment  thus  alleged 
except  by  the  denial  of  plaintiff  that  he  had  ever  made  the  in- 
dorsement. The  jury  accepted  her  version  of  the  matter  and 
found  accordingly.  If  the  note  was  carelessly  left  in  her  pos- 
session by  the  plaintiff,  and  she  has  manufactured  the  story  to 
which  she  testified,  she  is  not  only  unusually  vicious  for  her  sex, 
but  must  have  been  unusually  gifted  to  pass  the  ordeal  of  cross- 
examination  with  such  a  lie  in  her  mouth  without  breaking  down. 
It  seems,  however,  that  she  convinced  the  jury,  and  we  are  un- 
able to  say  that  their  conclusion  is  not  sustained  by  the  record. 

The  plaintiff  may*have  indorsed  the  note  in  blank  or  in  the 
form  she  states,  and  forgot  it,  and  the  note  may  have  been  lost 
or  stolen  from  liis  possession.  This  may  have  been  the  true 
explanation  and  would  be  consistent  with  honesty  on  both 
sides.  Whether  so  or  not,  the  jury  probably  so  believed,  and 
their  verdict  under  the  proof  should  not  be  disturbed. 

Complaint  is  made  of  the  court's  action  in  regard  to  instruc- 
tions. Those  refused  were,  so  far  as  the  point  in  them  was 
applicable  and  well  stated,  given  in  others.  That  given  for 
defendant  is  not  Subject  to  the  objection  urged. 

If  the  note  was  indorsed  by  plaintiff  and  paid  by  defendant 
to  the  holder,  as  is  the  hypothesis  of  the  instruction,  then  the 
defense  was  good.  It  was  not  necessary  to  include  the  ele- 
ment of  good  faith,  for  if  actually  indorsed  the  right  to  pay 
was  clear,  and  good  faith  being  presumed  on  such  a  state  of 
facts  there  was  no  need  to  mention  it  in  the  instruction.  As 
has  been  shown  the  real  question  was  whether  the  payment 
was  so  made  or  whether  the  defendant  got  possession  of  the 
note  by  accident. 

If  she  did  make  the  payment  there  is  no  occasion  to  ques- 
tion her  good  faith  in  the  matter,  and  in  this  view  of  the  case 
it  would  have  imparted  no  strength  or  value  to  the  instruction 
to  have  added  the  qualification  that  the  payment  must  have 
been  honafde. 

Did  she  pay  at  all,  is  the  vital  point;  and  the  jury  found 
she  did.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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William  C.  Cole 

v. 
Jane  Bentley. 

\han3and  Wi/e—Fnmily  Erpen»e~Ste.,15.  Chnp.  €8.  R.  S.—Phffsl- 
Serriceg  in  Last  Illnti*  sf  Hutband—Stalult  of  Anolhtr  Slate — 
ton — Con  atruttion. 

The  bill  of  a  physician  for  rerriceii  rendered  at  the  reqiieet  of  the  hnw- 
o  hiuieelfin  hia  last  iltncsa,  is  a  family  expense  within  Sec.  15,  Chiip. 

S.,  for  which  an  action  will  lie  agaiiut  the  widow  to  charge  her  lep- 
property.  • 

Where  a  statute  is  copied  from  the  ntatutes  of  nnother  Stat«,  it  Ir  pre- 

to  liaTe  been  adopted  with  the  coDstruction  |[iveo  to  it  by  the  courti 
t  State. 

[Opinion  filed  November  18,  18S7.] 

TEAL  from  the  Circuit  Conrt  of  Morgan  Coonty;  tlie 
W.  T.  Latmam,  Judge,  preBtding, 

tssrs.  Ketcham  &  Hatf^ld,  for  appellant 
e  langiia^  of  the  statiite  ie  general,  and  it  applies  to  the 
ises  of  the  family  without  limitation  or  qiialilication  as  to 
ind  or  amount.  Whether  it  was  wise  or  jiiet  for  the 
ilatiire  to  so  extend  the  liability  of  the  wife  is  a  question 
which  the  courts  have  nothing  to  do.  It  may  be  tlic 
nature  intended  to  avoid  the  question  which  otherwise 
3  be  constantly  recurring  and  which  always  would  be 
lilt  of  solution,  as  to  whether  or  not  a  particular  expense 
iw  of  tlie  circumstances  of  the  case  was  a  necessary  one. 
t  is  a  necessary  expense  depends  very  much  upon  wealth, 
s  and  social  position  of  a  party;  what  is  a  family  expense 
ids  upon  none  of  these  conditions,  and  tlie  only  question 
ether  the  article  fiirnisliod  or  service  rendered  is  a  fam- 
[pense.  The  only  criterion  which  the  etatnte  fnrnishes 
/"as  the  expenditure  a  family  exjienditure ;  was  it  incurred 
in  account  of,  and  to  be  used  io  the  family  I     Eodemeyer 
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V.  Rodman,  5  Iowa,  426;  Finn  &  Co.  v.  Rose  et  ux.,  12  Iowa, 
565;  Lawrence  v.  Sinnamon  et  ux.,  24  Iowa,  80;  Case  v.  Sem- 
p!e,  13  Iowa,  596;  Smedley  v.  Felt,  41  Iowa,  5S8;  Smedley  v. 
Felt,  43  Iowa,  608;  Fitzgerald  v.  McCarty  et  al.,  55  Iowa, 
572;  Devendorf  &  Mann  v.  Emerson,  66  Iowa,  699. 

Mr.  G.  W.  Smffh,  for  appellea 

Pleasants,  J.  Tliis  action  was  commenced  before  a  Jus- 
tice of  the  Peace,  against  a  widow,  to  charge  her  separate 
property  for  services  as  a  physician  rendered  to  her  husband 
in  his  last  illness.  Plaintiff  had  been  the  family  physician 
but  was  not  at  the  time  of  these  services.  That  they  were 
rendered,  and  at  the  request  of  the  deceased,  and  were  of  the 
value  claimed,  was  not  disputed,  the  only  question  made  being 
whether  they  constituted  a  family  expense  within  the  mean- 
ing of  Sec.  15  of  Ch.  68,  K.  S.,  which  declares  that  "the 
expenses  of  the  family  and  of  the  education  of  the  children 
shall  be  chargeable  upon  the  property  of  both  husband  and 
wife,  or  of  either  of  them,  in  favor  of  the  creditors  therefor, 
and  in  relation  thereto  they  may  be  sued  jointly  or  sepa- 
rately." The  County  Court,  on  appeal,  held  they  did  not, 
and  rendered  judgment  for  the  defendant,  which  holding  and 
judgment  are  here  assigned  for  error. 

We  are  not  aware  of  any  case  precisely  in  point.  Tlie  only 
reported  decision  in  Illinois  upon  the  construction  of  this  lan- 
guage is  that  of  Van  Platen  v.  Krueger,  11  111.  App.  627,  in 
which  it  was  held  that  services  rendered  to  the  husband  in 
and  about  his  business  were  not  of  this  character.  The  section 
was  copied  from  the  code  of  Iowa,  and  is,  therefore,  presumed 
to  have  been  adopted  with  the  construction  given  to  it  by  the 
courts  of  that  State ;  and  numerous  decisions  there  made  illus- 
trate, both  positively  and  negatively,  their  view  of  its  scope 
and  meaning,  but,  so  far  as  we  are  advised,  no  case  strictly 
analogous  to  the  one  at  bar  has  yet  arisen  there.  It  has  been 
held  that  food,  clothing,  medicine,  household  and  kitchen  fur- 
niture (Finn  v.  Rose,  12  Iowa,  365,  and  Hawke  v.  Urban,  18 
Iowa,  83),  a  piano  (Smedley  v.  Felt,  41  Iowa,  590),  an  organ 
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.  Parker,  65  Iowa,  ITS),  and  even  a  lady'e  watcb  and 
id-  other  stnaller  articles  of  jewelry  (Mar«^uardt  v. 
60  Iowa,  14S),  provided  for  uee  and  actuallj  ueed  ic 
le  family,  were  within  tlio  Etatntc;  but  otherwise  as 
ping  machine  (McCorniick  v.  Moth,  49  Iowa,  636),  a 
;  plow  (liuseell  v.  Long,  52  Iowa,  250),  attorney's 
tzgerald  t.  McCarthy,  55  Iowa,  702),  and  a  claim  by 
nty  for  expenses  of  treating  an  insane  wife  in  the 
asj'ita]  (County  of  Delaware  v.  McDonald,  46  Iowa, 
id  it  waa  declared,  generally,  that  family  expenses 
d  whatever  were  incurred  for  and  on  account  of  tlio 
nd  for  anything  ordered  and  need  or  kept  for  use 
lether  nccceeary  or  suitable  to  its  condition  or  not. 
Id  V.  McCarty,  supra. 

^eiieml  statement  does  not  cover  tlio  cose  at  bar,  and 
ed  as  recognizing  food  and  medicine  probably  differ 
n  that  those  articles  were  provided  for  the  nse  of  the 
that  is,  of  all  the  members  of  it  as  individaals  alike. 
3  services  were  directly  intended  for  and  rendered, 
ilable  to  the  husband  exclusively,  as  an  individnal- 
re,  if  they  are  family  expenses  it  must  be  for  anotlier 
r  on  another  principle. 

ter  defines  a  family  as  "the  collective  body  of  persons 
1  in  one  house,  and  under  one  head  or  manager ;  a 
Id,  including  parents,  children  and  servants,  and,  as 
may  be,  lodgers  or  boarders."  Worcester  says: 
IS  collectively  who  live  in  a  Louse  or  under  one  bead; 
id." 

lemcnts-of  the  family  thus  consisting  of  certain  per- 
lertain  relations,  the  lose  of  any  member  by  death,  or 
trance  by  other  means  of  these  relations,  must  affect 
ictive  body  in  its  composition  and  constitatioa.  Any 
incurred  by  order  of  the  head  or  manager  of  this 
by  his  authority,  express  or  implied,  to  maintain  it  in 
then  constituted,  although  in  one  sense  personal  to 
iber  whoso  relations  were  threatened,  would  seem  to 
Dther  and  pro|  er  one  a  family  ex]>ense. 
is  character  were  the  scrviceshere  in  question.     Tliey 
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were  rendered  to  the  husband,  by  his  order,  while   sustainino: 
relation  of  head  to  this  bodj  and  as  necessary  to  its  continu- 
ance.     It  is  on  this  principle  that  food,  clothing  and  all  other 
necessaries  of  life  for  the  several  members  while  in  that  rela- 
tion, though  provided  for  each  respectively,  and  available  to 
n^  other  as  an  individual,  are  proper  family  expenses.     And 
^^r  the  same  reason  services  rendered  or  articles  furnished  to 
^W  husband  in  and  about  his  business  are  not.     His  relation  to 
h\8  family  is  not  aflFected  by  the  particular  business  in  which 
he  is  engaged,  nor-by  his  success  or  failure  in  it,  though  the 
condition  of  the  family  may  be,  indirectly,  as  it  may   by  his 
gi'atification  or  disappointment  in  respect  to  his  merest  per- 
gonal whim. 

We  are  of  opinion  that  the  County  Court  erred  in  its  hold- 
ing and  in  its  judgment, which  will,  therefore,  be  reversed  and 
the  cause  remanded. 

lie  versed  and  remanded. 


St.  Louis  &  Chicago  Railway  Company  et  al. 

V. 

p.  A.  Drennan. 

ItaUrond — Consfruefion — Liability  for  Trespasses  of  Contractors — Mas- 
Ur  and  Servant — Evidence — InstrtuUions, 

1.  A  railroad  company  it  liable  for  the  trespasses  committed  by  con- 
tractors who  have  undertaken  to  construct  its  road  on  its  behalf. 

2.  In  an  action  of  trespass  to  recover  daniagfes  for  a  wrongful  entry  by 
the  servants  of  the  defendant  railway  company  upon  the  plaintiff^s  premises 
for  the  construction  of  its  road,  it  is  held:  That  the  evidence  shows  that  the 
persons  actually  committing  th«  trespaf^ses  complained  of,  were,  as  to  tlie 
plaintiff,  servants  of  the  defendant  company  and  therein  acted  as  such  in 
good  faith  and  in  the  line  of  their  employment;  that  it  was  unnecessary  to 
show  in  thfi  first  instance  the  particular  contract,  or  that  there  was  an  ex- 
press contract  between  the  railway  company  and  those  acting  on  its  behalf; 
tkit  it  was  sufficient  to  show  that  they  undertook  to  construct  the  road  for 
the  company;  that  the  declarations  of  a  director  are  binding  on  the  com- 
pany; that  it  was  immaterial  to  the  ^\d,iai\S.\  prima  facie  case  whether  hid 
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oF  the  rood  as  ibown  bjthe  map  of  the  line  or  anj- vaH- 
ered;  and  that  the  preiident  of  the  coiopaoy  «sis  prop- 
lonaily  liable. 

linion  Hied  November  18,  18S7.] 

the  Circuit  Coart  of  Sanpamon  Connty;  the 
Cbsiguton,  Judgo,  prosidiug. 

UNO  &  Gkodt,  for  appellants. 

)w  &  Hamilton,  for  appellee, 
re  tliQ  eervanta  and  agents  of  the  railroad  com- 
tortiouB  acts  arc  propcrljr  chargeable  to  tlie 
ler  V.  WaUsh  Nav.  Co.,  14  III.  «5;  Hindc  v. 
o.,  15  III.  72;  C,  St.  P.  &  F.  L.  R  R.  Co.  v. 
1.  385;  R.,  R.  I.  &  St  L.  R  E.  Co,  v.  Wella, 

W'abash  Navigation  Co.,  supra,  the  court  for- 
law :  "  It  IB  no  answer  to  say  that  the  contract- 
by  their  contract  to  ftirnieh  all  the  materials 
jcnse,  and  for  which  they  were  to  receive  fall 
The  public  were  not  bound  to  know  the  rela- 
etween  tl)0  company  and  their  ecrvants.  It 
t  they  saw  them  engaged  in  tlio  erection  of  the 
uijKiny,  and  under  the  direction  of  the  com- 
The  |>cr8on  who  was  injured  by  I'cagon  of 
)se  in  the  employ  of  the  company  and  in  pur- 
charter,  )iiid  a  right  to  look  to  the  jirincipal, 
antbority  to  direct  the  acts  to  be  done,  for 
nd  was  not  bound  to  seek  redress  from  every 
a  tree  or  removed  a  stone.  Were  the  rule 
company  might,  by  tlie  employment  of  irro- 
ts,  compel  the  owner  of  land  to  stand  by  and 
f  all  that  m:tde  it  valuable,  without  a  hope  of 

no  question,  wo  think,  respecting  the  liability 
In  trosjiass  there  is  no  distinction  between 
gents.     All  concerned  in  tlie  tortious  act  are 
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equally  liable,  whether  they  commit  the  actual  trespass  or 
direct  or  advise  it  to  be  done.  Whitney  v.  Turner,  1  Scam. 
253;  Gilson  v.  Wood,  20  111.  37;  Olsen  v.  Upsahl,  69  111.  273. 
A  railroad  is  liable  in  trespass  for  taking  possession  and 
building  its  road  over  land  before  condemnation  without  the 
consent  of  the  owner.     C.  &  I.  K.  E.  Co.  v.  Davis,  86  111.  20. 


Pleasants,  J.  Appellee  recovered  judgment  below  upon 
a  verdict  f  dr  $4,760.44  damages,  in  an  action  of  trespass  quare 
dattsurriy  for  entering  upon  his  land  and  cutting  ditches  and 
throwing  up  embankments  thereon,  without  right,  in  the  con- 
struction of  the  line  of  road  of  the  St.  L.  &  C.  Ry.  Co.,  of 
which  appellant  Wing  was  prcsid^ent  If  the  defendants  were 
liable,  the  amount  of  tlie  judgment  was  quite  reasonable,  upon 
the  evidence. 

The  proof  is  that  a  company  under  the  name  of  H.  H. 
Cooley  &  Co.,  consisting  of  a  brother  and  brother-in-law  of 
appellant  Wing,  made  a  contract  with  the  railway  company 
for  the  construction  of  its  road,  which  contract  was  not  in  evi- 
dence nor  were  the  particular  provisions  of  it  otherwise  shown ; 
that  appellant  was  the  attorney  in  fact  of  said  construction 
company  and  managed  its  business ;  that,  as  such,  he  made  a 
contract  with  the  firm  of  B.  F.  Johnson  &  Company  whereby 
the  latter  agreed  to  construct  that  portion  of  the  road  between 
Litchfield  and  Springfield  on  a  certain  line  "as  shown  by  a 
map  designating  the  surveys,  and  by  profiles,  both  on  file  in 
the  office  of  the  chief  engineer  of  the  St.  L.  &  C.  Ey.  Co., 
with  such  variations  as  should  be  determined  upon  by  H.  H. 
Cooley  &  Company ;"  that  as  such  he  also  notified  these  sulv 
contractors  to  commence  the  work  "as  per  (said)  contract" 
that  they  then  underlet  the  construction  of  four  sections,  being 
four  miles,  to  one  C.  A.  King,  who,  in  the  execution  of  his 
contract,  with  hands,  teams  and  tools,  went  upon  plaintiff's 
land  and  committed  the  trespasses  complained  of.  They  were 
60  engaged  for  about  ten  days. 

It  further  appears  that  Wing  wrote  the  body  of  a  letter 
purporting  to  be  signed  by  H.  H.  Cooley  &  Company,  though 
the  signature  was  not  proved,  which  was  addre^ised  to  and 
received  by  B.  F.  Johnson  &  Company,  stating  that  it  was 
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id  advipab'e  by  the  executive  committee  of  the  St. 
y.  Co.  to  chaDgG  the  line  of  gnrvey  commencing  at 
icteen  and  running  north  to  Sjiringfield,  and  reqneet- 
/)  await  definite  insti-iictiona  iu  the  matter,  and  siis- 
ationa  on  work  along  the  line  north  of  eectioii  nine- 
lything  is  being  done.  Wing  was  one  of  the  two 
s'ho  composed  that  committee,  the  other  being  the 
yf  the  railway  company.  FlaintiflTs  landjuas  in  »>cc- 
-one  north  of  nineteen.  Johnson  &  Company  acted 
tter  and  suspended  o()erations  accordingly,  but  weie 
;he  work  done  by  King  and  his  hands  on  plaintiff's 
I  estimates  by  the  chief  engineer  of  the  railway  ci>iii- 
Irafta  approved  by  the  executive  committee.  The 
angod  waa  aboat  four  miles  away  from  plaintiff's 

not  positively  shown  that  appellant  "Wing,  or  the 
mi>any,  by  anyof  itsoiHcers,  ever  directed  these  snb- 
B  to  go  Upon  plaintifE's  land  or  knew  that  tli,ey  were 
lad  gone  n  pon  it  Nor  does  it  appear  from  any  map 
or  any  other  instrument  or  [>aper  of  the  com]>any 
nd  was  npon  the  line  of  its  survey,  or  of  any  varia, 
lof  determined  upon  by  Cooley  &  Company,  and 
the  want  of  such  proof,  and  of  the  non- production 
itract  of  the  railway  company  with  Cooley  &  Corn- 
proof  of  its  contents,  it  is  claimed  on  behalf  of 
hat  no  casQ  is  pro])erly  made  against  them,  or  either 
and,  further,  that  the  court  erred  in  admitting  evi- 
in  giving  and  modifying  instructions  asked, 
ik  it  was  unnecessary  to  show,  in  the  first  instance, 
liar  contract,  or  that  there  was  an  express  contract 
he  railway  company  and  Cooley  &  Company.  It 
h  to  show  that  Cnoley  &  Company  undertook  to  con- 
road  for  the  railway  company;  for  that  would  estab- 
elation  of  master  and  servant  between  them,  as  to 
But  Lockridge,  who  was  a  director,  says  the  railway 
vas  constructing  a  line  of  road  from  Litcbiield  to 
i,  and  that  a  contract  was  made  with  Cooley  & 
though  he  had  forgotten,  as  if  he  had  once  known,  its 


Third  District— May  Term,  1887.        267 

St.  L.  &  C.  Ry.  Co.  T.  Drennan. 

«  ■  • 

date,  and  he  was  not  contradicted.  If  lie  was  a  "  figure  head," 
which  is  a  creature  unknown  to  the  law  in  such  a  connection, 
he  was  so  made  by  tlie  company,  and  was  none  the  less  a 
director,  for  whose  acts  and  declarations,  as  such,  it  is  responsi- 
ble as  for  those  of  directors  who  are  not  figure  heads.  But 
he  might  know  tliat  the  contract  was  made  without  being  a 
director.  He  testifies  to  the  fact,  and  if  it  was  important  to 
the  defendants  to  shdw  its  provisions,  they  should  have  intro- 
duced it.  Cooley  (fe  Company  had  no  franchise  of  their  own 
for  building  a  railroad.  Under  that  of  the  defendant  com- 
pany, with  its  consent,  the  work  was  done ;  and  that  fact  made 
Cooley  &  Company  and  all  the  sub-contractors  its  servants. 
Lesher  v.  Wabash  Navigation  Co.,  14  111.  85;  West  v.  St.  L., 
A.  &  T.  EL  K.  E.  Co.,  63  111.  545;  Balsley  v.  St.  L.,  A.  &  T. 
H.  R  E.  Co.,  119  111.  68.  For  whatever  they  did  then,  ho7ia 
fide^  as  such  and  in  the  line  of  their  employment,  the  master 
is  responsible.  It  is  unnecessary  to  cite  authority  for  this 
general  proposition,  and  for  its  application  to  torts  of  this  par- 
ticular character  we  refer  only  to  E.  E.  I.  &  St.  L.  E.  E.  Co. 
V.  Wells,  66  111.  321,  and  cases  there  cited. 

For  the  same  reason  it  was  unnecessary  to  produce  the  map 
and  tiles  mentioned  in  the  Johnson  contract,  or  even  the  con- 
tract itself,  which,  however,  was  produced  under  the  ruling  of 
the  court.  The  line  so  shown  was,  by  the  contract,  made  sub- 
ject to  any  variation  that  should  be  determined  on  by  Cooley 
&  Company,  and  besides,  it  was  immaterial  to  plaintiff's  pri-^ 
mafdcie  case  whether  his  land  was  or  was  not  on  the  line  so 
shown  or  any  variation  of  it  so  ordered.  Nor  was  it  required 
that  he  should  prove  any  specific  order  by  the  company  or 
any  of  its  officers  or  agents  to  King  to  enter  upon  this  land. 
That  it  was  done  for  the  company  by  its  servants,  as  such,  in 
good  faith  and  within  the  line  of  their  employment,  was  suffi- 
cient to  charge  it  with  the  responsibility  therefor.  Specitic 
orders  to  the  contrary,  had  they  been  given,  would  not  have 
protected  it.  Duty  to  the  plaintiff  required  it  to  prevent  such 
entry,  and  for  that  purpose,  if  necessary,  to  be  on  the  ground 
by  its  proi>er  agents  and  actually  know  what  was  being  done 
or  about  to  be  done.     It  is  chargeable  as  if  it  did  have  such 


Appellate  Couftxs  of  Illinois. 

]  St.  L.  ft  C.  Rr-  Co.  T.  Dretman. 

[iiowledge,  Tct  it  took  no  step  to  prevent  the  treeiiass. 
contrary  its  servants,  Cooley  &  Company,  paid  John- 
CompaDy  for  what  tbey  did  or  caused  to  be  done  by 
and  the  railway  company  itself,  as  nearly  ae  we  can 
et  to  snob  a  body,  by  the  executive  committee  of  its 
)f  directors,  actually  approved  the  payment 
riJge  knew  who  was  president  and  who  was  secretary! 
10  composed  the  executive  committee  of  the  board  of 
be  was  a  uiciinber,  and  testified  to  the  olBcial  position 
ivity  of  appellant  "Wing.  He  was  recognized  and  acted 
idont  and  member  of  that  committee,  as  Johnson  aleo 
1.    That  was  competent  and  sofficieDt  evidence  of  the 

in  the  commission  of  these  trespasses  the  persons  act- 
ommitting  them  were,  as  to  the  plaintiff,  servants  of 
ilway  company,  and  therein  acted  as  such,  in  good 
nd  within  the  line  of  their  employment,  there  was 
nt  evidence,  and  of  its  liability  for  their  action  we 
in  no  doubt. 

personal  liability  of  tlie  defendant  Wing  is  equally  clear 
le  proof.  If  he  had  done  nothing  more  than  sign  the 
(o  Johnson  &  Company  to  proceed  with  the  work  of 
ictioD,  as  the  agent  of  Cuoley  &  Cooitiany  for  that  pnr- 
i  would  have  been  otherwise,  as  the  court  instructed 
y.  But  he  was  and  did  much  more.  He  was  tlie  man- 
agent  of  tbat  firm,  acling  under  a  power  of  attorney 

a  part  of  the  time.     Id  that  capacity  he  served  it  ac- 
■  to  his  will  and, judgment  in  the  matter.     So,  also,  as 
jr  of  the  railway  coui|>aDy,  he  distinctly  and  voluutarily 
:  to  do  what  was  dona  upon  the  plaintiS's  laud. 
Lis  view  the  court  properly  modified  the  instruction  in 

to   win'ch  complaint  is  made  by  striking  out   what 
liave  clearly  tended  to  mislead  the  jury. 
eivinjr  no  material  error  in  the  record  and  satisfied  that 
was  done,  the  judgment  will  be  affirmed. 

Judyment  affirmed. 
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I.  A.  Buckingham 

V. 

The  PEOPI.E  OF  the  State  of  Illinois,  for  use,  etc. 

Ftet  of  State'* s  Attorney — Commissions  on  Collections — Statutes — '^Con- 
ticiions' ' — Cross- Errors. 

1.  The  State's  Attorney  is  entitled  to  a  commission  of  ten  per  cent,  on 
the  gross  sum  collected  on  an  account  of  fines  and  forfeitures.  He  may  law- 
fully retain  such  commissions  and  the  amount  due  him  on  account  of  con- 
Tiction  fees  not  collectible  from  the  defendants,  paying  oyer  the  balance,  if 
aoy,  to  the  school  fund. 

2.  Neither  a  fine  for  a  contempt  nor  a  judgment  in  a  proceeding  by 
scire  facias  on  a  forfeited  recognizance,  is  a  **  conviction"  within  the  mean- 
ing of  the  statutory  provision  allowing  the  State's  Attorney  conviction  fees. 

3.  The  rule  that  objections  can  not  be  first  raised  in  this  court  applies  as 
well  to  cross-errors  as  to  those'  assigned  in  chief. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Conrt  of  Macon  County;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Messrs.  H.  Ceea  and  C.  C.  Clark,  for  appellant. 

Mr.  Edward  P.  Vail,  State's  Attorney,  for  appellee. 

Wall,  J.  Appellant  was  State's  Attorney  for  Macon 
County,  and  as  such  collected  fines  and  forfeited  recognizances 
amounting  to  $5,640.  He  earned  as  fees  for  convictions 
in  criminal  prosecutions  which  could  not  be  collected  from 
the  defendants,  $4,490.  Not  having  paid  over  to  the  school 
fund  any  part  of  the  fines  and  forfeitures  so  collected,  suit  was 
brought  against  him  and  he  insisted  lie  had  the  right  to  deduct 
not  only  the  amount  ^ue  him  for  uncollected  conviction  fees 
but  also  ten  per  cent,  commission  upon  the  collections  so  made 
by  him,  snch  commission  amounting  to  $564.  The  court 
below  trying  the  case  held  adversely  upon  this  point     Error 
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is  assi<yned  on  this   ruling.     It   is  provided   by  R.  S.    1874, 
Chap.  53,  Sec.  8:     "The  State's  Attorneys  to  be  hereafter 
elected  shall  also  be  allowed   tlie   following  fees:     On  each 
conviction  when  the  crime  is  punished  by  death  or  coniine- 
ment  in  the  penitentiary,  fifteen  dollars,  and  five  dollars  each 
on  all  other  convictions.     Ten  per  cent,  upon  all   moneys  (ex- 
cept revenue),  collected  by  them  and  paid  over  to  the  State 
or  any  county,  wliich  sum,  together  with  the  trial  fees   that 
can  not  be  collected  from  the  parties  convicted,  shall  be  paid 
out  of  any  tines  and  forfeited  recognizances  collected  by  them 
In  each  case  of  forfeited  recognizances,  wliere  the  forfeiture 
is  set  aside  at  the  instance  of  the  defendants^  except  where 
such  forfeiture  has  been  erroneously  or  irregularly  entered, 
in  addition  to  the  ordinary  costs,  the  sum  of  five  dollars  shall 
be  collected  as  the  State's  Attorney's  fees."     *     *     * 

Rid,  Sec.  9:  "It  shall  be  the  dutv  of  each  State's  Attor- 
ney  of  this  State  to  make  report  in  writing  to  the  ^Circuit 
Court  of  their  resj^cctive  counties  on  the  first  day  of  every 
term  tliercof  of  all  fees,  fines  and  forfeitures  by  him  collected, 
which  report  shall  be  verified  by  the  affidavits  of  the  i)arty 
making  it,  and  shall  be  filed  by  the  clerk  and  recorded  in  a 
book  by  him  to  be  k,ept  for  that  purpose."     *     *     * 

R  S.  1S74,  Chap.  122,  part  of  Sec.  82:  *  *  ♦  «A:.d 
all  other  fines,  peiialties  and  forfeitures  imposed  or  incurred 
in  any  of  the  courts  of  record,  *  *  *  shall,  when  col- 
lected, be  paid  to  the  School  Superintendent  of  the  county 
wherein  such  fines,  forfeitures  and  penalties  shall  have  been 
imposed  or  incurred,  who  shall  give  his  receipt  therefor;  and 
the  same  shall  be  distributed  by  said  superintendent,  annually, 
in  the  same  manner  as  the  common  school  funds  of  tlie  State 
arc  distributed  ;  and  it  shall  be  the  duty  of  the  State's  Attor- 
neys of  the  several  judicial  circuits  to  enforce  the  collection 
of  all  fines,  forfeitures  and  penalties  imposed  or  incurred  in 
the  courts  of  record  in  their  several  circuits,  and  to  pay  the 
sjime  over  to  the  School  Suj^erintendent  of  the  counties  wherein 
the  same  have  been  imposed  or  incurred,  retaining  therefrom 
the  fees  and  commissions  allowed  them  by  law;  *  *  * 
Sato's  Attorneys  shall  report,  under  oath,  to  the  School  Super- 
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intendent  of  their  respective  counties,  by  the  first  of  Marcli, 
annually,  the  amount  of  such  lines,  penalties  and  forfeitures 
imposed  or  incurred  in  their  respective  courts,  and  the  amount 
of  such  fines,  forfeitures  and  penalties  collected  by  them,  giv- 
ing each  item  separately." 

It  is  argued  in  support  of  this  ruling  that  by  the  language 
of  the  first  section  above  quoted  the  commission  can  be  allowed 
only  when  the  fine  or  recognizance  is  collected  and  paid  over 
to  the  State  or  any  county.  By  the  last  section  quoted  these 
moneys,  less  the  claim  of  the  State's  Attorney,  for  fees  and 
commissions,  go  to  the  school  funds,  but  there  is  express  pro- 
vision that  the  State's  Attorney  may  retain  his  fees  and  com- 
missions. 

By  the  first  section  he  is  entitled  to  charge  a  conviction  fee 
in  certain  cases,  and  he  is  also  given  a  commission  of  ten  per 
cent,  on  collections.  The  conviction  fees  and  the  commissions 
are  wholly  disconnected.  He  earns  the  latter  when  he  makes 
the  collection.  He  earns  the  former  when  he  obtains  the 
conviction.  The  State  engages  to  pay  the  conviction  fees 
when  not  collectible  of  the  defendants  out  of  any  collections 
he  may  make  on  fines  and  forfeitures,  and  permits  him  to  re- 
tain these  items  and  pay  the  balance  over  to  the  school  fund. 
Id  doing  this  the  money  is  paid  over  practically  and  precisely 
the  same,  in  effect,  as  if  the  whole  sum  received  by  the  State's 
Attorney  had  been  by  him  turned  over  to  the  school  fund  and 
the  custodian  of  the  latter  had  returned  to  him,  first  his  com- 
mission for  making  the  collection,  and,  second,  enough  to  cover 
his  uncollectible  conviction  fees. 

The  law  does  not  provide  for  this  process  of  circumlocution, 
this  nnnecessary  paying  over  and  paying  back,  but  fixes  the 
rule  and  permits  the  State's  Attorney  to  retain  what  he  may 
lawfully  claim  and  the  balance  shall  go  to  the  fund  as  desig- 
nated. The  Act  of  1865,  1  Gross,  281,  where  such  a  provision 
first  appears,  differs  from  the  present  in  saying  merely  that 
the  fees  and  commissions  shall  be  paid  out  of  fines,  etc.,  col- 
lected, but  we  think  this  does  not  affect  the  construction  we 
are  inclined  to  give  to  the  act  now  under  consideration. 

The  latter  act  reads:   ^*Ten  per  cent,  upon  all  moneys  (ex- 


Appellate  Courts  of  Illinois. 

BuckiiiKhain  v.  The  People. 

inne)  coUftcIed  by  them,  and  paid  over  to  the  State,  or 
itj,  which  sum,  together  with  the  trial  fees  that  can 
)1Iccted  from  the  parties  convicted,  shall  be  paid  out 
aes  and  forfeited  recognizances  collected  by  theni.'* 

the  money  is  properly  appropriated  and  accounted 
"paid  over"in  the  sense  here  meant.  Two  classes  or 
compensation  are  fixed  and  provided  for,  one  for  each 
and  the  officer  may  retain  both  items  when  he  settles 
school  fund. 

s  Ilia  commission  for  one  service,  his  fee  for  the  otlier, 
'act  that  the  latter  can  not  be  collected  of  the  defend- 
B  assnmcd  by  the  public,  was  not  intended  to  deprive 
my  part  of  his  commission  for  making  the  collection 
or  forfeiture  in  some  other  case.  We  are  of  opinion 
t  erred  in  its  ruling  on  this  point 
Iso  insisted  tliat  the  conrt  erred  in  not  allowing  the 
t  a  conviction  fee  of  $5  in  each  of  niuetecn  cases  where 
,ad  been  charged  with  contempt  and  fined  therefor, 
is  no  express  provision  for  a  fee  to  the  State's  At- 
]  such  capes  and  unless  they  arc  within  the  terms  of 
!hap.  53,  the  fee  can  not  be  allowed.  That  section 
for  fees  "  on  each  conviction  when  the  crime  is  pnn- 
death  or  confinement  in  the  penitentiary  fifteen  do!-  » 
five  dollars  each  on  all  other  coBvictions."  A  fine 
5mpt  is  nota  "conviction"  within  the  meaning  of  this 
1,  which  had  reference  to  "criminal  offenses"  such  as 
!  ]>uni3hed  by  a  prosecution  on  behalf  of  the  jwople 
iolation  of  a  public  law."  Tlie  phraee,  "  all  other  con- 
"  referred  to  all  those  of  the  same  general  character 
specially  named  in  'the  preceding  clause;  to  wit,  for 
'  but  where  the  puniBhment  was  different, 
we  have  here  said  disposes  also  of  the  objection  that 
t  should  have  allowed  conviction  fees  for  obtaining 
its  in  proceedings  by  aaVe  yiieziw  on  forfeited  recog- 

are  not  convictions  in  the  sense  here  intended.  The 
ation  for  this  service  is  included  in  the  commission  for 
the  collection  if  it  can  be  made.     If  uot,  there  is  no 

ation. 
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The  appellees  assign  cross-error  and  seek  to  raise  the  objec- 
tion that  the  conrt  should  have  allowed  interest  upon  a  basis 
or  theory  different  from  that  which  it  is  assumed  was  adopted. 
No  exception  was  taken  by  appellees  to  the  action  of  the  court 
in  this  respect,  either  in  the  holding  or  refusing  propositions 
of  law,  or  in  assessing  damages.  We  do  not  understand  that 
error  can  be  assigned  upon  a  mling  or  finding  as  thus  pro- 
posed, where  there  was  no  objection  or  exception,  and  this 
principle  applies  as  well  to  cross-errors  as  to  tliose  assigned  in 
chief.  As  the  cross-error  is  not  properly  assignable  we  can 
not  consider  it. 

For  the  error  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Louis  Oswald 

V. 

David  Hutchinson^. 


SepUvin — Demand — Evidence — Seeon  d  Appea  L 

An  action  of  replevin  may  be  brought  against  one  whose  possession  is 
wrongful*  without  previous  demand. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Greene  County;   the 
Hon.  Geobgb  W.  Hbrdman,  Judge,  presiding. 

Messrs.  James  E.  Wabd  and  Feank  R.  Whiteside,  for 
appellant. 
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Mr.  HjarBT  0.  Withees,  for  appellee. 

CoNGEB,  P.  J.     This  case  was  formerly  before  this  court 
and  is  reported  in  17  111.  App.  28. 

ToL.  XXTI   » 
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Hurts  V.  Wendell. 

!t8  being  remiBded  a  new  trial  was  had  and  tlio  jury 
ructod  in  accordance  with  the  law  as  held  in  the  for- 
ion  of  this  court 

these  instruetionfl  and  the  evidence  offered,  the  jury 
it  in  the  Bale  from  Mitchell  to  Oswald  no  title  to  the 
in  controversy  passed  from  Hutchinson  but  that  he 

the  owner  of  tliem,  and,  we  think,  they  were  fully 
in  80  finding. 

)  liaving  no  title,  his  retaining  the  wagons  in  posEes- 
tr  a  claim  of  ownership  was  such  a  wrongful  po8sea- 
ilieved  appellee  from  making  a  demand  before  bring- 

Wells  on  Replevin,  Sees.  345-373;  Clark  v.  Lewis, 
.7. 
dgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  ajjirmed. 


David  H.  Harts  et  At.. 

V. 

XLIAM  Wendell,  Shebiff,  foe  use,  etc. 

n  Replerin  Bond — Attomey't  Fet» — Inatruttions — Offer  to  He- 
qf  Properti/. 

1  action  on  a  replevin  bond  containing  a  condition  "  for  the  pay- 
coats  and  damages  occiisioned  bf  the  wrongful  suing  oat "  of 
ttomey's  feea  may  be  recovered. 

pliiintiS  in  &  replevin  sviit  is  bound  to  accept  an  offer  to  return  a 
part  of  the  property  replevied. 

[Opmion  filed  November  18,  1887.] 

.L  from  the  Circuit  Court  of  Logan  County;  the  Hon. 
W.  Heedman,  Jndge,  presiding. 

I.  Blihh  &  HoBUT,  for  appellants. 

I.  Beach  &  IIudnstt,  for  appellees. 
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"Wall,  J.  The  plaintiffs  below  recovered  a  judgment  in  an 
action  of  debt  on  a  replevin  bond. 

The  first  question  presented  is  whether  certain  items  of 
expense  for  attorney's  fees  and  for  printing,  which  were 
necessarily  incnrred  in  defeating  the  replevin  case,  can  be 
included  as  a  part  of  the  damages  in  tlie  snit  on  the  bond. 
Tlie  conditions  of  the  bond  were,  as  required  by  statute, 
that  the  suit  should  be  prosecuted  with  effect  and  the  property 
returned,  if  so  awarded,  tliat  the  Sheriff  should  be  saved  and 
kept  harmless,  and  further,  ''for  the  payment  of  all. costs  and 
damages  occasioned  by  the  wrongful  suing  out  of  said  writ  of 
replevin."  Tliis  last  condition,  which  was  first  required  by 
the  amendment  to  the  statute  in  1879,  is  in  substance  like  one 
of  the  conditions  of  an  attachment  bond,  under  which,  so  far 
as  we  are  advised,  attorney's  fees  have  always  been  recovered. 
Churchill  v.  Abraham,  22  III.  456.  We  are  of  opinion  the  Ian. 
gnage  employed  is  clearly  sufficient  to  include  such  an  item  of 
expense.  The  evidence  tended  to  show  that  the  amonnta 
charged  had  been  agreed  u|X)n  and  were  fair,  and,  if  so,  there 
is  no  reason  for  not  allowing  the  same.  Tlie  authorities  cited 
seem  not  to  sustain  the  appellant  on  this  point. 

The  other  question  for  consideration  is  as  to  the  action  of 
the  court  in  giving  the  following  instruction  at  the  instance 
of  the  appellees: 

"The  court  instructs  the  jury  on  behalf  of  the  plaintiff 
that  if  you  believe  from  the  evidence  defendants  have  of- 
fered to  return  only  a  portion  of  the  property  that  they  re- 
plevied from  the  plaintiffs,  then  the  court  instructs  the  jury 
that  the  plaintiffs  would  not  be  obliged  to  accept  any  of  the 
property  so  replevied,  and  it  would  not  preclude  plaintiffs 
from  maintaining  their  suit  on  the  replevin  bond. 

''  The  court  instructs  the  jury  that  even  although  they 
may  believe  from  the  evidence  that  the  defendant  Harts 
offered  to  return  a  portion  of  the  property  described  in  the 
vrit  of  replevin  offered  in  evidence,  if  the  jury  believe  that 
Buch  writ  was  ever  so  offered,  that  the  said  Jones  and  Em- 
mons were  not  legally  obliged  to  receive  such  portion  of  the 
property,  but  it  was  the  duty  of  the  defendants  to  return  all 
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)roperty  feiken  under  the  writ  of  replevin  in  perform- 
tlie  condition  of  the  bond  offered  in  evidence,  if  tbe 
ieve  the  bond  has  been  so  offered." 
;  was  evidence  tending  to  show  that  a  very  considera- 
ion  of  the  proirerty  stored  in  what  was  known  as  the 
n  building"  was  tendered  to  the  oificers  and  accepted 
I,  and  that  this  proiierty  was  in  the  same  condition  and 
ante  place  as  and  where  it  was  when  replevied,  and 
t  bad  remained  during  the  replevin  suit.  It  consisted 
'-six  of  the  eigbty-two  cultivators  replevied,  exce]'t 
lels  belonging  thereto.  Tlio  other enltivators  and  tlie 
irta  of  these  were  in  and  about  the  "Mangas  eliop" 
iplevied  and  it  does  not  appear  tliey  had  been  returned 
!red.  The  position  is  assnincd  tbatnnless  all  the  prop- 
>!evied  is  returned  or  offered  it  is  of  no  avail,  and  full 
3  are  recovei-able. 

an  not  assent  to  the  proposition  as  applied  in  this  case. 
)])erty  in  question  was  substantial  in  value  and  quantity, 
in  tbe  same  condition  as  when  replevied.  Theplainf- 
le  replevin  case  had  the  right  to  return  it  and  be  ad- 
;o  tbeir  defense ^otonto.  The  obligees  in  tiie  bond 
it  decline  to  accei>tit,  nor  could  they  retnrn  it  witb- 
assent  of  the  obligors.  Wells  on  Replevin,  Sec  422. 
^ourt  erred  in  its  instructions  to  the  jury  on  this  point, 
igment  must  be  rcveited  and  the  cause  remanded, 
lieversed  and  r&nanded. 


Drainage  Commissionees 

V. 

eople  of  the  State  of  iLLiNoia  ex  rel.,  etc. 


rn  showing  that  the  service  of  n  notice  iisaed  by  a  Justice  nniler 
la^  Art.  in  a  proceed  in  7  to  a.ssc8s  dim^ig'es  for  land  taken  for  a 
3  by  the  o'fic<?rand  land  owner,  each  reaiing  it  in  part,  ia  insuf- 
give  the  Justice  juriBdiction.* 
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[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding. 

Messrs.  Tiptok  &  Beaveb,  for  appellants. 

Messrs.  Kebbick,  LrroAs  &  Spekceb,  for  appellee. 

CoNGEK,  P.  J.     This  was  a  writ  of  certiorari  to  review  the 
proceedings  had  before  a  Justice  of  the  Peace,  wherein  dam- 
ages were  assessed  to  tlie  relator  for  his  laud  taken  for  a  ditch     . 
under  tlie  drainage  law. 

Two  points  were  made :  First,  that  the  notice  to  be  issued 
by  the  Justice,  as  required  by  the  Drainage  Act,  is  process,  and 
is  void  because  it  does  not  conform  to  the  constitutional  re- 
quirement that  all  process  shall  run  in  the  name  of  the  people. 
Second,  that  the  service  of  the  notice  upon  the  relator  was  not 
such  as  is  required  by  law,  and  therefore  gave  the  Justice  of 
the  Peace  no  jurisdiction  of  the  person  of  the  relator. 

The  return  of  the  officer  as  to  the  manner  in  which  he  had 
served  it  was  as  follows: 

"  By  reading  a  part  of  the  within  notice  to  the  within  named 
Charles  L.  flutledge,  and  Charles  L.  Rutledge  read  a  part, 
and  by  leaving  a  copy  with  the  within  named,  on  the  2d  day 
of  March,  1886.     Dated  this  the  29th  day  of  January,  1887. 

*'J.  F.  Lipp,  Constable." 

The  Drainage  Act  prescribes  that  such  notice  shall  be  served 
in  the  same  manner  and  with  like  eflFect  as  process  in  civil 
cases,  and  the  law  in  reference  to  summons  before  a  Justice  of 
the  Peace  is,  "that  every  summons  shall  be  served  at  least 
three  days  before  the  time  of  trial  mentioned  therein  by  read- 
ing the  same  to  the  defendant." 

By  an  inspection  of  the  foregoing  return  it  will  be  seen  that 
the  officer  read  a  part  of  the  notice  to  the  relator,  and  the 
relator  read  a  part,  but  what  part,  or  how  much  each  of  the 
parties  read,  nowhere  appears. 

We  thmk  this  return  was  clearly  insufficient  to  show  a  legal 
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service  of  the  notice  npon  the  relator,  aud  as  he  refused  to 
appear  before  the  Justice  at  the  hearing,  the  proceeding 
before  the  Justice  were  without  jurisdiction,  and  conse- 
quently void. 

If  there  was  no  service  upon  the  relator  and  no  Jurisdiction 
in  the  Justice  the  question  of  the  constitutionality  of  the  sum- 
mons or  notice  is  eliminated  from  the  record.     The  judgment 

of  the  Cu'cuit  jCourt  will  be  affii-med. 

Judgment  affirmed. 


L.  T.  Larned 

V. 

Harvey  B.  Platt. 


liaUdous  Proseetidon — Prohahh  Cause — Instructions — Impeachmenf  of 
Witness — Arbitrary  Rule  as  to  Number  of  Witnesses — Discretion. 

1.  A  general  rale  limiting  the  number  of  witnesf^es  to  the  reputation  of 
a  witness  for  truth  and  veracity  to  a  particular  number  on  each  side,  ex- 
cludes the  exercise  of  discretion  and  is  unreasonable  and  unlawful. 

2.  In  an  action  for  a  malicious  prosecution,  it  is  held:  That  the  defect 
in  the  plaintiff^s  instructions  in  not  clearly  including  the  want  of  probable  ' 
cause,  was  cured  by  the  prominence  given  to  the  subject  in  those  given  for 
the  defendant. 

* 
[Opinion  filed  November  18,  1887.] 

Appeal  fron^  the'  Circuit  Court  of  McLean  County;  the 
Hon.  A.  Sample,  Judge,  presiding. 

Messrs.  Kebrick,  Lucas  &  Spencer,  for  appellant 


Mr.  James  S.  Ewing,  for  appellee. 


Per  Curiam.  Action  on  the  case  for  malicions prosecution, 
brought  by  appellee,  who  recovered  judgment  on  a  verdict  for 
$250. 
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The  defense  insisted  that  there  was  probable  cause  for  the 
prosecntion  complained  of,  and  the  instructions  for  plaintiff 
were  faulty  in  not  clearly  including  the  want  of  it  as  an  essen- 
tial element  of  his  case;  but  those  given  for  the  defendant  did 
so  present  it,  and  with  such  prominence  that  it  was  hardly  pos- 
sible for  the  jury  to  misunderstand  or  overlook  it. 

Plaintiff  was  his  own  principal  witness,  and  was  contradicted 
in  relation  to  important  facts  respectively  by  several  who  had 
nu  direct  interest  in. the  event  of  the  suit.  We  intimate  no 
opinion  as  to  the  preponderance  of  the  evidence,  but  his  cred- 
ibility was  plainly  a  very  material  question.  Having  exam- 
ined eight  witnesses  as  to  his  reputation  for  truth  and  veracity, 
the  defendant  called  a  ninth,  who  was  objected  to  and  excluded 
under  a  general  rule  of  the  court,  which  limited  the  number  to 
that  pointj  on  each  side,  to  eight.  Still  others  were  proposed 
to  be  called,  but  for  the  same  reason  were  also  excluded.  To 
this  ruling  exception  was  taken,  and  it  is  assigned  for  error. 

While  the  ti-ial  judge  may  limit  the  number  to  be  produced 
by  each  party  to  such  a  question,  in  his  discretion,  we  hold  it 
must  be  an  actual  and  judicial  discretion,  exercised  in  view  of 
the  sjDecial  character  and  circumstances  of  the  particular  case, 
and  that  a  general  rule  of  limitation,  which  applies  to  all  alike 
without  regard  to  these,  and  so  controls  or  rather  excludes 
discretion,  is  unreasonable  and  unlawful. 

From  the  remark  of  the  judge  when  his  attention  was  called 
to  it  in  support  of  the  objection,  it  is  to  be  inferred  that  he  did 
not  assume  to  exercise  any  discretion,  as  was  his  practice  in  his 
own  circuit,  but  deferred  to  the  local  rule.  We  think  this  was 
error,  and  are  not  satisfied  that  it  did  not  materially  injure  the 
defendant.  For  this  reason  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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RLINGTOH  &  QoiNCT  EaILKOAD   CoMPANT 
V. 

William  Schaffee. 

'eelhf  Bridge — Sueetusiie  Acliont  for OrerfloKing  Adjoin' 
Htributorj/  Segligenee — Form'r  Rfcorery — Loss  cfGrotc- 
w«  t^  Damages— Bndenee — Ojiiniont  qf  tVitnegget — 
lorm— Question  /or  Jury. 

iiuoant  of  daDifige  raiUined  is  a  mntt^r  of  opinion,  nii'i 
'e  the  jury  an  adequate  idea  of  the  ihinit  injured,  the  wit- 
rmitted   to  eipreea  their  opinioDs  aa  to  the  extent  of  the 

;  of  d^tma^res  for  the  loss  of  growinir  cropK  is  their  vitlue 
le  loeH.  To  dct^nnine  thin,  evidence  as  to  their  pi-uUiUe 
ad  not  occurred,  is  admissible. 

agitinat  a  ruilroiid  couipanj  to  recover  dnmn^es  for  over- 
iff's  lands  by  means  of  a  defective  bridge,  the  defi>ndiint 
n  (he  ground  that  the  plaintiff  contributed  to  the  injury 
construct ing  and  maintaining  a  levee,  which  iras  co  con- 
t  bridge  was  built.  It  vrui  the  defendant's  duty  to  build 
ference  to  existing  conditionB. 

presented,  whetlier  the  injury  complained  of  was  dne  to 
torm.  was  a  question  for  the  jui-y. 

^rniiinent  slruclure  is  lawfully  and  properly  erected  by  a 
a  cause  of  action  thereby  arising  in  favor  of  an  adjoining 
i  an  entirety  on  account  of  which  there  can  be  but  one 
the  structure  is  faulty  in  construction,  prospective  dam- 
overctl.  and  successive  actions  may  be  maintained  a«  often 
i'.  occasioned. 

>piuion  filed  November  18,  1887.] 

I  the  Circuit  Court  of  Adauie  County;  the  Hon. 
H,  Judge,  presiding. 

Careott  and  O.  F.  Price,  for  appeHant. 
of  a  witness  that  any  damage  was  doue  to  the 
lissiblo;  and  the  question  as  to  whetlier  or  not 
iinaj^ed  eiioiild  have   been  left  exchiEively  to 
I,  from  descriptions  given  by  the  witnesses  of 
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the  land,  its  value,  and  the  particular  injuries  done  to  it. 
EvansTille,  etc.,  K-  Co.  v.  Fitzpatrick,  10  Ind.  120;  Farrand  v, 
C.  &  K  W.  Ry.  Co.,  21  Wis.  435;  Earrison  v.  Iowa  Mid.  R. 
Co.,  36  Iowa,  323;  Ala.  &  F.  Ry.  Co.  v.  Burkett,  42  Ala.  83; 
C.  &  A.  R  K  Co.  V.  S.  ife  N.  W.  R.  R  Co.,  67  111.  142. 

The  defendant  company,  under  the  law,  was  only  required 
to  construct  the  bridge  with  such  care  and  skill  as  to  make  it 
snflSeient  for  all  ordinary  floods  and  freshets.  P.,  Ft.  W.  & 
C.  R  R  Co.  V.  Gillelandii  56  Pa.  St.  445;  Norris  v.  Vt.  Cent. 
R  Co.,  28  Yt.  99;  Henry  v.  Vt.  Cent.  R  Co.,  30  Vt.  638; 
Sprague  v.  City  of  Worcester,  13  Gray,  193;  Smith  v.  Aga- 
wam  Canal  Co.,  2  Allen,  355;  Town  of  China  v.  Southwick, 
12  Me.  238;  Lawler  v.  Baring  Boom  Co.,  56  Me.  443. 

The  pleadings  in  the  former  action  sliow  that  the  same  ques- 
tions were  in  issue  in  that  case  that  were  in  issue  in  this  case, 
and  the  record  further  shows  that  the  former  case  was  tried 
on  its  merits,  and  that  there  was  a  verdict  for  the  plaintiflE  for 
$600,  on  which  the  court  entered  judgment,  and  that  said  judg- 
ment was  afterward  paid  and  satisfied  in  full.  Hence,  it  neces- 
sarily follows  that  the  former  judgment  is  conclusive  upon  all 
questions  which  were  put  in  issue,  or  might  have  been  put  in 
issue,  in  the  former  case.  Fowle  v.  N.  H.  &  N.  Co.,  112 
Mass.  334;  Stodghill  v.  C,  B.  &  Q.  R  R  R  Co.,  53  Iowa, 
341;  Hahn  v.  Miller,  68  Iowa,  745. 

Messra.  Cakteb  &  Govert,  for  appellee. 

"A  recovery  for  erecting  a  nuisance  bars  another  action  for 
the  erection,  but  not  other  actions  for  the  continuance  of  the 
nuisance."  Staple  v.  Spring,  10  Mass.  72,  74;  Hodges  v. 
Hodges,  5  Met  205. 

"  Where  a  stream  was  obstructed  wrongfully,  and  several 
years  later  this  act  caused  the  plaintiffs  land  to  be  overflowed, 
it  was  held  that  the  Statute  of  Limitations  ran  only  from  the 
later  event"  Deverv  v.  Grand  Canal  Co.,  Ir.  R  9  C.  L. 
194;  Schoch  V.  Forman,  3  Brewst  157;  Gould  on  Waters, 
Sec.  210. 

"In  an  action  for  injury  to  the  plaintiff's  land  by  backwater, 
the  measure  of  damages  is  the  actual  injury  to  the  land  by 
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JverflowCPhinizyv.  Augusta,  47  Ga. 260),  or  its  fair  rental 
a  from  the  time  when  the  injury  commenced  to  tiie  dato 
le  writ"  Baldwin  v.  Calkins,  10  Wend.  167;  Chicago  v. 
nerbein,  85  III.  594. 

I  these  cases,  only  the  damagea  actually  accrued  before 
m  brought  can  be  recovered;  and  any  further  daniago 
t  be  recovered  in  a  seimrate  action  when  it  actually 
lies.  "Waggoner  v.  Jermaine,  3  Dcnio,  306;  Baldwin 
alkins,  5  Wend.  167;  Philipp  v.  Terry,  42  N.  Y.  31^; 
temore  v.  Bischoff,  5  Ilnn,  176;  Duryea  v.  Mayor,  2  '• 
,  120 ;  Beckwith  v.  Griewold,  29,  Barb.  291 ;  Thayer  v. 
jks,  17  Ohio,  489;  Polly  v.  McCall,  1  Ala.  Sel.  C;is.  246, 
Ua.  20;  Stein  v.  Burden,  24  Ala.  130;  Savannah  Canal 
V.  Bourquin,  51  Ga.  378;  Shaw  v.  Etherid-je,  3  Jones, 
i  Bui-nctt  V.  Nicholson,  86  N.  C.  99;  Duncan  v.  ilarkley, 
irper,  276;  Langfurd  v.  Owsley,  2  Bibb,  215;  Cobb  v. 
th,  38  Wig.  21;  Hazeltine  v.  Case,  46  Wie.  391;  Dormau 
mee,  12  Minn.  451 ;  Clark  v.  Nevada  Mining  Co.,  6  Nev. 
;  McCounetl  v.  Kibbc,  29  111.  483. 

'all,  J.  Appellee  recovered  a  judgment  against  appellaut 
>500  for  damage  occasioned  by  erecting  and  maintaining 
lilroad  bridge  across  a  water-course  called  "Harkness 
ich,"  wlierehy  the  natural  flow  of  water  was  obetructed, 
ing  the  land  of  appellee  t«  be  overflowed. 
lie  first  objection  urged  is  to  the  admission  of  evidence 
■ed  by  apjiellee,  consisting  of  the  opinions  of  witnesses  as 
le  amount  of  damages.  Connsel  press  tlie  point  that  the 
esses  should  have  been  restricted  to  a  descri])tion  of  tlie 
nises,  leaving  the  jury  to  estimate  the  damages  for  them- 
JB.  Such  testimony  is  often  received,  and  while,  in  a  cer- 
respect,  it  may  trench  npon  the  province  of  tlie  jury,  yet 
competent.  The  witness  must,  of  course,  show  his  knowl- 
!  of  tlie  subject  and  some  ability  to  form  such  an  estimate, 
are  value  is  a  matter  of  opinion  the  lessening  of  that  value 
n  injury  must  also  be  a  matter  of  opinion,  and  bceauBe  of 
great  diflSciilty  of  giviug  the  jury  an  adequate  description 
le  thing  injured,  it  is  not  unusual  to  permit  the  witness  to 
'CS8  his  opinion  as  to  the  extent  of  the  damage.     Some- 
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what  from  necessity  such  evidence,  under  an  exception  to  the 
general  rule,  is  admitted.'  Ottawa  v.  Graham,  35  111.  346; 
G.  it  S.  E.  E.  E.  Co.  V.  Haslam,  73  111.  494;  C.  &  St.  L.  R 
E.  Co.  V.  Woosley,  85  111.  370. 

By  cross-examination  the  merit  of  the  opinion  may  be 
thoroughly  tested,  the  information,  interest  and  capacity  of 
the  witness  being  considered,  and  the  jury  can  thus  have  the 
means  of  giving  it  such  weight  as  it  may  seem  to  deserve. 
Other  evidence  complained  of  was  as  to  what  the  crops  de- 
stroyed would  have  yielded  had  they  progressed  to  maturity. 
As  to  this  item  the  measure  of  damages  wopld  be  the  value 
when  the  loss  occurred,  which,  of  course,  would  involve  some- 
thing as  to  the  prospect  of  maturing  favorably.  Intrinsically 
the  immature  crop  had  no  value  of  importance,  nor  would  it 
sell  in  tlie  market  at  any  definite  sum.  It  was  proper  to  as- 
certain what  would  have  been  the  probable  yield  if  properly 
carpd  for  and  with  the  ordinary  season,  and  in  this  way  the 
then  value  could  be  approximated.  Had .  the  witness  been 
required  to  give  his  opinion  as  to  the  value  at  that  time  ho 
would  have  taken  these  considerations  into  account  in  mak- 
ing his  reply.     We  think  the  evidence  was  competent. 

It  is  objected  that  appellee  had,  by  constructing  and  main- 
taining a  levee  on  bis  premises,  increased  the  flow  of  water 
in  the  ^arkne8s  Branch,  and  thereby  so  contributed  to  the 
result  that  he  should  not  be  allowed  to  recover.  It  appears, 
however,  this  condition  of  things  existed  before  the  bridge 
was  built,  and  therefore  the  objection  is  untenable.  Appellee 
having  lawfully  made  the  levee  before  the  bridge  was  put 
there,  had  the  right  to  maintain  it  thereafter,  and  appellant 
can  not  justly  say  that  this  act  of  appellee  has  increased  the 
danger  of  overflow,  for  it  was  the  duty  of  apj)ellant  when 
building  the  road,  to  consider  the  situation  as  it  then  was  and 
make  such  provision  as  that  situation  required. 

Appellant  urges  that  it  is  not  liable  because  the  overflow 
was  due  to  a  storm  of  extraordinary  and  unusual  character 
against  which  it  was  not  bound  to  provide.  This  was  a  fair 
question  of  fact  for  the  jury  under  proper  instructions,  and, 
after  fully  considering  the  evidence,  we  find  no  occasion  to 
mterfere  with  the  finding  in  this  respect. 
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It  ie  alBO  arged  tliat  appellee  neglected  to  take  lueaaures  to 
ert  or  modify  the  danger  growing  out  of  the  presence  of 
e  bridge  b;  making  certain  improvements  on  Iiie  premises; 
■t  we  see  no  force  in  the  point  time  made,  nor  aie  we  able  to 
rce  with  appellant  that  the  damages  are  so  excessive  as  to 
irrant  ua  in  netting  aside  the  judgment. 
We  come  to  what  we  deem  the  important  question  in 
e  case,  which  is  as  to  the  legal  effect  of  a  former  suit 
tween  these  parties.  At  the  March  term,  1S84,  of  the 
Jams  Circuit  Court,  the  appellee  recovered  a  judgment 
■linst  appellant  for  $000  on  account  of  damages  sustained  by 
iBon  of  similar  injuries,  prior  to  October,  1S83.  That  judg- 
mt  was  paid  and  it  is  insisted  it  constitutes  a  bar  to  the  pres- 
t  action.  Wo  may  assume  the  cause  of  action  set  up  in 
zh  declaration  is  in  substance  the  same,  the  claim  in  the 
Bic.t  case  being  expressly  limited,  however,  to  such  dam- 
es only  as  have  occurred  since  the  commencement  of  the 
rnier  suit. 

Where  a  permanent  structure  is  lawfully  erected  by  a  rail- 
id  comi)any  upon  its  right  of  way,  and  thereby  an  injury  ia 
Gasioned  to  adjoining  property,  if  the  structure  is  properly 
ilt  with  reference  to  its  use,  and  so  as  to  produce  ito  uonec- 
>ary  damage,  the  cause  of  action  thus  arising  is  an  entirety. 
hen  suit  therefor  is  brought  it  should  embrace  all  claims, 
uspective  as  well  as  present,  and  the  whole  demand  inures 
the  tlicn  owner,  and  will  not  pass  by  conveyance  of  the 
id  to  a  subsccjuent  owner.  One  recovery  will  bar  all  future 
:iijns  for  the  same  cause.  But  it  ia  an  essential  element  of 
Is  doctrine  that  the  structure  is  permanent  in  its  citaracter, 
i  that  it  is  properly  constructed.  Where  the  construction 
faulty  and  imperfect  the  rule  does  not  apply. 
[nsuch  cases  the  company  has  not  performed  its  duty  in 
it  behalf,  and  is  guilty  of  negligence.  The  structure  so 
suligently  erected  may  properly  be  deemed  a  nuisance, 
lieh  it  may  be  presumed  will  not  be  permanent,  and  for  the 
itinuauce  of  which  successive  actions  may  be  maintained  as 
;en  as  injury  is  thereby  occasiouud.  Ilere  it  is  distinctly 
jrrcd  that  the  dcfenJant,  by  the   means   aforesaid,  wrong- 
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fully  obstructed  the  flow  of  the  water.  Under  this  allegation 
evidence  was  heard  as  to  the  character  and  fitness  of  the 
Btmctnre,  fox  the  purpose  of  allowing  the  passage  of  water, 
and  at  the  instance  of  defendant  the  court  instructed  the  jury 
that  unless  the  bridge  was  improperly  or  negligently  con- 
structed by  the  defendant,  and  the  plaintiff's  injury  thereby 
occasioned,  the  verdict  should  be  for  defendant. 

Several  instructions  were  given  for  defendant  in  which  this 
point  was  repeated,  and  while  in  those  given  for  plaintiff  this 
limitation  does  not  appear,  yet  no  objection  is  taken  to  them 
in  this  respect  It  is  apparent  the  jury  were  made  to  under- 
stand that  the  negligent  construction  of  the  bridge  was  an 
indispensable  feature  of  the  plaintiff's  case,  and  it  must  bo 
assumed  that  the  verdict  is  based  upon  a  finding  that  there 
was  such  negligence. 

The  distinction  here  stated  will  reconcile  an  apparent  con- 
flict in  the  authorities  cited,  and  the  propriety  of  it  is  well  illus- 
trated by  the  facts  in  the  present  case.  Had  the  plaintiff  in 
the  fii'st  ti'ial  songht  to  recover  prospective  damriges,  the 
defendant  might  well  have  insisted  that  it  was  not  to  be  pre- 
sumed a  defective  bridge  would  be  continued  permanently. 
Such  a  structure  would  not  only  occasion  loss  to  the  jolaintiff^ 
but  an  equal  if  not  greiiter  loss  to  the  defendant,  in  the  destruc- 
tion of  its  track  and  embankment,  and  in  the  interruption  of 
its  traffic;  and  if  another  and  better  mode  of  construction  was 
reasonably  practicable,  it  would  doubtless  be  adopted.  Hence 
it  would  be  unjust  to  assess  damages  upon  the  theory  that  the 
nuisance  would  be  permanent,  and  the  plaintiff  might  bring 
new  actions  as  he  had  new  injuries.  We  reach  the  conclu- 
sion, therefore,  that  if  the  bridge  was  improperly  and  in; per- 
fectly built,  in  the  respect  complained  of,  it  would  be  competent 
to  bring  several  actions,  as  occasion  might  require,  and  that 
the  former  action  was  not,  as  a  matter  of  law,  a  bar  to  the 
present.  This  view  disposes  of  objections  urged  to  the  action 
of  the  court  in  reference  to  instructions  on  this  branch  of  the 
case.  As  bearing  upon  the  point  under  consideiation,  see 
I.  C.  R.  R  Co.  V.  Allen,  39  111.  205 ;  I.  0.  E.  R.  Co.  v.  Gra- 
bill,  50  111.  248;  C.  &  A.  K.  R.  Co.  v.  Maher,  91  111.  312;  C. 
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,  R.  R.  Co.  V.  Locb,  US  lil.  203 ;  Wood  on  Nuisances, 
ifiS  to  86y,  and  citations. 

deem  it  unTiecessary  to  con-ider  other  objections  urf^ed 
brief  as  they  are  minor  in  their  clmracter,  and  appear 
jiiite  untenable.  Finding  no  substantial  error  in  tho 
we  affirm  the  jndginent. 

Judgment  affirmed. 


John  M.  Pearson  et  al. 

V. 

Chkistian  Zehk. 

HelioM — YaVidUy  of  Stntate — Killing  qf  Distased  Sloei — Damagit 
'ily  iif.IAve  Stoek  Commitsionert. 

ourt  decHnea  to  review  ajudgrnient  affainst  the  Board  of  Live  Stock 
iioneri  for  daiuages  on  accouot'of  borsea  killed  on  the  grounil  that 
I  the  glanders,  the  vnlidity  of  a  statute  being  invoWnd. 

[Opinion  filed  November  18,  1887.] 

EiL  from  the  Circnit  Court  of  Tazewell  County  ;  the 
a.  W.  Geebne,  Judge,  presiding. 

ir3.  Palmkks  &  Shctt,  for  appellants. 

srs.  "W.  R.  CuKRAN,  C,  II.  R  idfogd  and  B,  S,  Pkkttt- 
1r.,  for  appellee. 

c.BE,  P.  J.  Tliis  was  a  suit  instituted  by  appellee  against 
ints,  who  aro  the  members  of  tho  Board  of  Live  Stock 
issioners,  to  recover  damiigos  for  four  horses  of  appel- 
lled  by  the  order  of  apiiellants  upon  the  ground  that 
ero  diseasod  with  glanders.  Verdict  and  judgment  fur 
!0  for  the  sum  of  S'i,lW  and  costs, 
examination  of  thia  case,  from  whatever  etaiidpoint  it  is 
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considered,  leads  directly  to  an  investigation  and  determination 
of  the  itralidity  of  the  law  under  which  appellants  seek  to  jus- 
tify tlieir  action. 

If  tlie  law  is  to  bo  sustained  under  the  exercise  of  the  power 
of  eminent  domain,  then  the  fact  that  the  law  makes  no  ade- 
qnate  provision  for  compensation  for  the  property  destroyed 
raises  a  question  at  once  as  to  its  validity. 

I£  fhe  authority  to  destroy  the  property  in  question  is  to  bo 

p'aced  under  the  police  power  of  the  State,  then  the  constitu- 

Uoixal  question  arises  as  to  whether  there  is  such  an  overruling 

tv^icessity  to  destroy  the  property  in  question  as  to  justify  its 

exercise  and  destroy  private  rights  without  compeusation. 

We  have  no  power  to  determine  either  of  these  questions, 

aiid  believing,  as  we  do,  that  they  lie  at  the  threshold  of  any 

adequate  and  proper  consideration  of  the  facts  presented  by 

this  record,  the  appeal  is  dismissed. 

The  clerk  will  permit  the  record  to  be  withdrawn  if  desired. 

Appeal  dl8mi88ed. 


Albert  W.  Jansek 

V. 

■ 

CORXELIA    B.  GrIMSHAW. 

Partnership — Dissolution — Actual  Notice  to  Holder  of  Firm  Nofe-^ 
Whether  Necessary — Neto  Note — Action  to  Charge  Members  of  Original 
Firm — Pleading — Misdescription  of  Note — Default  as  to  Part  of  the  De- 
fendants— Final  Judgment — Correction  of  Error. 

1.  A  person  who  has  loaned  money  to  a  firm  and  holds  its  note,  is  entitled 
to  actual  notice  of  its  dissolution.  If,  without  such  notice,  he  extends  the 
loan  after  dissolution  and  accepts  a  now  note  in  the  firm  name,  he  may 
maintain  an  action  agfainst  the  members  of  the  old  firm,  including  the  retir- 
in$if  members. 

2.  In  the  case  presented,  it  is  held:  That  the  declaration  which  contains 
counts  upon  both  notes  and  a  common  count  for  money  had  and  received,  is 
sufficient  to  sustain  a  gf^neral  fin  ling  for  the  plaintifiP;  that  it  w.us  discre- 
tionary with  the  court  below  whether  to  permit  the   plaintiff  to  read  the 
second  note  under  the  common  count,  there  being  a  stipulation  that  ho 
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'ould  rely  upon  the  iriRlrunionta  deacribed  in  the  first  and  second  countB, 
nd  taid  second  note  being  misdexcribed  in  the  second  count;  and  th.it 
jere  was  no  aub;t^intiil  error  in  permitting  the  plaintiff's  counsel  in  bis 
pening  address  to  read  certain  instruct iona  which  the  court  subsequently 
ave  fcir  the  plaintiff, nor  in  perroittioff  an  object ionible  remark  in  the  cloa- 
12  address  oE  the  same  counsel  in  reply  to  something  irrelevant  from  the 

3.  It  is  erroneous,  upon  default  oF  some  at  the  defendantii,  to  entr  Gnal 
jtlgment  aa  to  them  while  the  case  remains  undiapoaed  of  as  to  others.  It 
ffmn  that  the  court  m.iy  correct  the  error  by  setting  aside  the  judgment 
t  any  time  prior  to  the  final  disposition  of  the  cause. 

[Opinion  filed  November  18,  1887.] 

Appeai.  fi-om  the  Circuit  Court  of  Adams  County;  the  Hon. 
ViLLiAM  Marsh,  Judge,  presiding, 

Messrs.  Carter  &  Govert,  for  appellant 

A  judgment  against  one  member  of  a  firm,  for  a  debt  due 
rom  the  firm,  constitnteB  a  bar  to  a  recovery  against  the  otlier  • 
uembers.  Wann  v.  MeNiilty,  2  Gil,  355;  Thompson  v.  Emmert, 
5  III.  415;  Gray  v.  Gilliian,  15  III.  453;  Ward  v.  Johnson,  13 
Jass.  148;  Mason  v.  Eldrid,  6  Wall.  231;  Mitchell  v.  Brewster, 
18  III.  163;  and  it  is  held  that  the  entry  of  a  ?ioUe  prosequi 
a  to  a  defendant  who  pleads  the  general  issue,  in  an  action 
X  contractu  against  several,  discharges  all.  Tolman  v. 
)j)ai]lding,  3  Scam.  13. 

Judgment  must  be  taken  against  all  who  are  served  or  none, 
[lie  canse  of  action  is  merged  in  the  judgment,  those  not  iu- 
iluded  in  it  are  released,  and  the  judgment  is  a  complete  bar 
o  any  further  recovery.  Gribbin  v.  Thompson,  28  III.  61; 
:'cople  V.  Harrison,  82  III.  84;  Eyers  v.  Bank.  85  111.  423; 
^eiscnthal  v.  Durand,  86  III.  230;  Faulk  v.  Kellums,  54  III. 
■38 ;  Goodale  v.  Cooper.  6  III.  App.  81;  Kimball  v.  Tanner, 
!3  111.  519. 

Even  where  the  obligation  is  both  joint  and  several,  if  the 
iefendants  are  sued  jointly,  the  rule  as  to  joint  contracts  will 
jovem,  and  separate  judgments  can  not  be  rendered.  Gould 
T.  Stornburg,  69  111.  531. 

The  court  had  no  power  to  Bet  aside  the  judgment  after  the 
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term  at  which  it  was  rendered.  Therefore,  the  motion  of  the 
plaintiff  to  vacate  and  set  aside  said  judgment,  should  have 
heen  overruled,  and  defendant's  cross-motion  to  strike  the 
cause  from  the  docket,  should  liave  been  sustained.  Garner 
V.  Crenshaw,  1  Scam.  143;  Kyder  v.  Twiss,  3  Scam.  4 ;  Cook 
V.  Wood,  24  III.  295;  Cox  v.  Brackett,  41  III.  222;  Messcrvey 
V.  Beckwith,  41  HI.  452;  McKindley  v.  Buck,  43  111.  488; 
Knox  V.  Winsted  Savino^s  Bank,  57  111.  330;  Lill  v.  Stookey, 
72  111.  495;  Coursen  v.  Hixon,  78  111.  339;  Becker  v.  Sauter, 
89  111.  696. 

Where  a  new  note  is  given  in  lieu  of  an  old'ono,  and  the  old 
one  is  surrendered  and  canceled,  the  old  note  is  no  longer  in^ 
force  for  any  purpose,  and  will  be  regarded  as  paid.  Wick- 
encamp  V.  Wickencamp,  77  111.  92;  Wi  kinson  v.  Stewart,  30 
111.  48;  Yates  v.  Valentine,  71  111.  643;  Tucker  v.  Conwell,  67 
III.  552;  Morrison  v.  Smith,  81  111.  221;  Fridley  v.  Bowen,  5 
111.  App,  191. 

Mr.  John  IL  Williams,  for  appellee. 

The  giving  of  a  promissory  note  in  lieu  of  another,  unless 
intended  and  understood  by  the  parties  as  a  payment,  is  no 
payment  and  does  not  discharge  the  maker  from  liability  on 
the  first  note.  Hill  v.  Marcy,  49  N.  IE.  268;  Thompson  v. 
Briggs,  28  N.  H.  40;  Yates  v.  Valentine,  71  111.  643. 

A  retiring  partner  is  liable  for  debts  contracted  by  the  firm 
after  his  retirement  with  those  who  have  had  prior  dealings 
with  the  firm,  unless  they  liave  had  actual  notice  of  his  retire- 
ment Warren  v.  Ball,  37  IlL  76;  Meyer  v.  Krohn,  114  111. 
514. 

A  party  can  not  allege  errors  which  relate  exclusively  to 
other  parties,  who  are  not  complaining  and  who  are  not  be- 
fore the  court  Clark  v.  Mai-field,  77  111.  258;  Henrickson  v. 
Van  Winkle,  21  111.  274;  Horner  v.  Zimmerman,  45  111.  14; 
Croraine  v.  Tharp,  42  111.  120;  Kichards  v.  Greene,  78  111.  525. 

Wall,  J.  Frederick  G.  Jansen,  Charles  C.  Jansen  and 
Albert  W.  Jansen  were  partners  in  trade  under  the  name  and 
style  of  F.  W.  Jansen  &  Son.     While  so   engaged  the   firm 
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loiTOwed  82,000  of  Mis.  Grimshaw,  the  apjicllee,  and  gave 
ler  a  proniissorj  DOtc  for  that  sum,  dated  February  1,  ISSl, 
layable  two  years  after  date  with  interest  at  the  rate  of  seven 
ler  cent,  per  annum.  On  the  Ut  of  November,  1881,  Albert 
V.  Jansen  retired  from  the  firm  but  the  business  was  contin- 
ed  nnder  the  same  name  and  style. 

The  interest  was  paid  on  the  note  for  the  first  year,  Febrn- 
ry,  1882,  and  when  the  note  was  about  to  mature  apjTellce 
gain  called  for  her  interest,  sayinj^  that  she  could  get  eight  per 
ent,  elsewhere,  and  after  some  eopversation  a  new  note  was 
uade  for  tlie  same  amoimt.  dated  February  1,  1883,  payable 
n  two  years,  with  interest  to  be  paid  semi-annually  at  eight 
cr  cent.  This  note  was  signed  in  the  firm  name  of  F.  W, 
ansen  &  Son,  and  was  given  to  tlie  appellee,  whereupon  she 
urrendered  the  old  note,  wliich  was  afterward  marked  "paid" 
y  the  bookkeeper  of  the  firm-  The  transaction  making  a 
ew  note  and  giving  up  the  old  one  was  had  by  the  appellee 
rith  Frederick  G.  Jansen  in  the  office  of  the  firm,  the  book- 
eeper  being  present. 

The  interest  was  paid  on  the  new  note  for  several  years 
rhen  the  new  firm  became  insolvent. 

This  suit  was  brought  against  the  firm  as  originally  com- 
loscd,  to  the  March  term,  1SS6,  of  the  Adams  Circuit  Court 
i'he  first  count  was  on  the  old  note,  the  second  count  was 
utonded  to  be  on  the  new  note,  but  did  not  properly  doEcrilie 
t  in  respect  to  the  provision  for  payment  of  interest  semi- 
nnnally.  The  third  was  a  consolidated  couiinon  count  for 
loney  had  and  received,  etc. 

Albert  W.  Jansen  filed  sei'arate  pleas  putting  in  issue  the 
uestion  of  his  liability  and  at  the  same  terra  of  the  court  filed 
lis  petition,  praying  for  the  removal  of  the  cause  into  the 
!ii-cuit  Court  of  the  United  States. 

"While  this  application  was  pending  the  other  defendants 
withdrew  thair  pleas  and  judgment  was  entered  against  them 
or  the  amount  then  due  on  the  note.  Afterward  the  petition 
or  removal  was  granted. 

The  United  States  Circuit  Court  at  its  October  term,  1886, 
emanded  the  cause  to  the  State  court,  and  the  record  being 
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filed  in  the  latter  conrt  at  its  October  term,  1886,  on  motion 
of  the  plaintiff,  the  order  of  the  March  term  entering  judg- 
ment against  the  defendants  Frederick  G.  and  Charles  0.  Jan- 
sen, was  vacated-  Those  defendants  then  filed  their  plea  of 
foi-mer  recovery,  setting  np  the  judgment  rendered  against 
them  at  the  March  term,  to  which  plaintiff  replied  there  was 
no  record  of  such  judgment,  on  which  there  was  joinder  and  ■ 
issue. 

The  cause  was  tried  by  jury  at  the  October  term,  1886.' 
The  verdict  was  for  the  plaintiff  for  ^2,125.75,  and  was  fol- 
lowed by  a  judgment,  motion^  for  new  trial  and  in  arrest 
being  overruled.  Appeal  was  pi-ayed  by  the  defendants  and 
each  of  them  and  allowed  accordingly,  but  was  perfected  by 
Albert  W.  Jansen  only. 

There  are  some  twenty  different  assignments  of  error.  Wo 
do  not  feel  called  on  to  follow  counsel  through  the  various 
points  and  objections  urged  in  the  argument.  In  our  judg- 
ment there  are  but  two  really  important  questions  in  the  c<ase. 

Fii-st  As  to  the  effect  of  the  judgment  at  the  March  term, 
18S6,  against  Frederick  G.  and  Cliarles  C.  Jansen,  and  the 
vacation  thereof  at  tlie  October  term,  without  entering  into 
an  elaborate  discussion  of  the  immediate  point  involved,  or  of 
those  collaterally  arising,  it  may  be  said  that  it  was,  no  doubt, 
erroneous  to  enter  final  judgment  as  against  those  two,  while 
the  case  remained  undisposed  of  as  to  the  otlier  defendant. 
At  that  term  it  is  certain  the  court  might  have  corrected  the 
error  by  setting  the  judgment  aside,  and  we  are  of  opinion 
that  it  might  do  so  at  a  subsequent  term,  so  long  as  the  case 
was  in  fieri  and  not  wholly  disposed  of.  Whether  this  appel- 
lant is  in  a  position  to  raise  the  point  or  not,  we  hold  there 
was  no  error  in  allowing  the  motion  to  vacate  the  judgment. 

Second.  Was  appellant  discharged  by  the  taking  of  the 
new  note?  When  the  firm  was  dissolved  by  the  retirement 
of  appellant  in  November,  1881,  notice  of  the  fact  was  given 
by  advertisement  in  a  newspaper  published  in  the  city  where 
the  firm  was  engaged  in  business.  The  appellee  testified  that 
she  had  noknowledge  or  notice  of  the  fact  until  long  after  the 
making  of  the  new  note. 
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The  appellant,  however,  testified  that  he  informed  her  in 
February,  1882,  when  she  calfed  for  her  interest,  that  he  was 
not  connected  with  the  firm  and  that  she  should  see  the  others. 
This  was  in  the  store.  She  then  passed  into  the  office  where 
the  interest  for  the  first  year  on  the  original  note  was  paid  to 
her.  She  testified  as  to  this  that  she  had  no  recollection  of 
it,  and  the  jury  evidently  found  that  her  version  of  the  matter 
was  the  true  one,  or  that  whatever  may  have  transpired  at  that 
time  did  not  properly  charge  her  with  notice  of  the  retire- 
ment of  appellant.  We  can  not  say  the  jury  were  mistaken  in 
this  conclusion.  On  tlie  contrary,  it  is  probably  correct,  and  it 
may  be  assumed,  therefore,  that  she  had  no  notice  of  any 
change  in  the  firm  until  after  the  new  note  was  given,  and  the 
interest  had  been  paid  on  it  for  two  or  more  years.  When 
appellant  withdrew  from  the  firm  his  liability  for  subsequent 
undertakings  of  the  firm  ceased,  if  proper  notice  of  liis  retire- 
ment was  given.  As  to  what  is  proper  notice  the  general  rule 
is  that  as  to  persons  who  have  never  had  any  business  trans- 
actions with  the  firm,  notice  by  publication  is  sufficient,  but  as 
to  those  who  have  had  previous  dealings  with  it,  actual  notice 
or  its  equivalent  must  be  shown. 

As  was  said  in  Meyer  v.  Krohn,  114  LI.  58.5.  "This  rule 
seems  to  be  supported  by  an  unbroken  current  of  authority 
and  it  is  certainly  promotive  of  justice  and  fair  dealing."  Ap- 
pellant does  not  controvert  this  proposition  of  law  but  insists 
that  appellee  is  not  within  the  rule,  one  transaction  such  as 
here  disclosed  not  being  such  "  dealings  "  as  to  make  actual 
notice  essential.  The  transaction  was  a  loan  of  money  to  be 
u.^ed  in  the  business  of  the  firm.  How  many  or  how  frequent 
interviews  may  have  occurred  before  the  loan  was  made,  or  ' 
how  often  it  was  the  subject  of  discussion  afterward,  does  not ' 
appear.  The  record  shows  merely  thp  giving  of  the  note 
when  the  money  was  furnished  and  the  payment  of  the  interest 
for  one  year. 

We  understand  that  the  "dealings"  refeiTcd  to  in  the  rule 
above  stated  need  not  be  confined  to  any  particular  sort  of 
transaction  but  may  include  any  transaction  within  the  ordinary 
scope  of  the  business  of   the  firm,  in  the  course  of  which  one 
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who  deals  with  the  finn  h  induced  to  act  on  the  faith  and 
belief,  well  founded,  that  certain  individuals  compose  the  firm 
and  are  bound  by  the  contracts  made  in  the  firm  name  within 
the  scope  of  its  ordinary  business.     One  who  so  deals  has  the 
right  to  expect  the  fii-m  will   not  be  dissolved  by  the   retire- 
ment of  a  solvent  member  without  notice  to  him.     We  think 
tiie  appellee  may  insist  upon  the  application  of  the  rule  in  this 
case.    The  transaction  here  disclosed  brings  the  parties  within 
the  letter  and  spirit  of  the  rule. 

The  inquiry  arises,  upon  which  note  should  liability  be  de- 
clared? If  the  old  note  was  given  up  under  a  misapprehension 
of  fact  a  material  circumstance  being  known  to  the  debtor 
bnt  Dot  to  the  creditor,  it  would  seem  c^ear  the  latter  might 
logically  say  that  Uie  debt  was  still  subsisting,  and  that  the  old 
evidence  of  it,  the  original  note,  might  still  be  deemed  valid 
and  in  full  force.  Hill  v.  Marcy,  49  If.  H.  268.  It  would, 
however,  as  already  stated,  be  perfectly  consistent  with  law 
and  fact  to  say  that  the  new  note  was  valid  and  binding  upon 
all  the  members  of  the  original  firm  including  appellant,  and 
as  there  was  a  general  finding  upon  the  whole  declaration  it 
might  be  referred  to  either  view  or,  perhaps,  more  logically 
to  that  view  which  is  the  more  beneficial  to  the  plaintiflE. 

After  what  has  been  said  as  to  the  merits  of  the  case  we 
deem  it  unnecessary  to  discuss  the  various  objections  urged  as 
to  tlie  action  of  the  court  in  giving,  modifying  and  refusing  . 
instructions.     We  find  nothing  in  this  respect  for  substantial 
complaint. 

It  is  said  the  court  erred  in  permitting  the  second  note  to 
be  read  in  evidence  under  the  common  count,  there  being  a 
stipulation  that  the  plaintiff  would  rely  upon  the  instruments 
described  in  the  fii*8t  and  second  counts.  This  stipulation  was 
to  avoid  a  motion  for  a  continuance  because  there  was  no  ac- 
'count  filed  with  the  common  count.  The  spirit  and  purpose 
of  the  agreement  was  to  h'niit  the  plaintiff  to  the  cause  of 
action  on  which  the  first  and  second  counts  were  based,  or  in- 
tended to  be.  There  was  a  misdescription  of  the  second  note 
in  the  second  count,  and  it  was  a  matter  of  discretion  with  the 
court  whether  to  enforce  the  stipulation  according  to  the  sti-lct 
etter  or  according  to  the  sj  irit  and  purpose  of  it 
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link  there  was  no  error  in  the  exercise  of  discretion  as 
WD.  It  was  manifestly  the  note  intended  and  under- 
lere  was  no  enrprise,  and  the  court  could  have  per- 
n  amondment  to  the  second  count,  or,  as  was  done, 
under  the  common  count 

objections  are  argued  as  to  the  conduct  of  the  trial 
I  pemntting  couneel  for  plaintiff  in  his  ojiening  ar^i- 
the  jnrj,  to  icad  certain  inBtnietions,  which  he  com- 
upon  and  wiiich  he  said  lie  wonid  ask  the  court  to 
i  which  the  court  did  (five;  also  with  reference  to  a 
by  same  counsel  in  his  closing  address  as  to  a  matter 
^idence. 

oints  relate  fo  subjects  mainly  within  the  Bound  discre- 
he  court  and  we  find  nothing  in  them  calling  for  our 
mce.  An  attorney  may,  in  his  argument,  lay  down  the 
ions  of  law  on  which  he  de])ends,  and  may  without 
iety  assert  liis  belief  that  the  court  will  ao  instruct  the 
at  le^t  that  he  will  so  request,  and  we  see  no  serious 
Q  to  his  reading  them  from  a  paper  as  the  instructions 
e  will  asL 

iractiee  will  not  be  generally  adopted  because  of  the 
that  the  court  may  decline  giving  the  proposed  in- 
19,  a  risk  not  to  be  taken  in  all  cases. 
bjectionable  remark  in  the  closing  address  referred  to 
rd  by  the  court,  and  was  made  in  reply  to  something 
at  coming  from  the  other  side.  All  tliingBconsidered 
■t  did  not  deem  it  of  much  consequence,  nor  do  we. 
y  it  is  not  of  such  importani^e  aa  to  require  a  reversal 
ndgment.  Other  objections,  not  necessary  to  state, 
en  considered,  and  are  overruled. 
ndgment  will  be  aOirmcd. 

Judgment  affirmed. 


Third  Distkict— May  Tepm,  1887.        295 

-         -  -     - ' ■ 

Mitchell  V.  N.  W.  Mfg.  &  Oar  Co. 


John  J.  Mitchell 

V. 

J^ORTUWiSTEEN    MANUFACTURING  AND    CaR  CoMPANY 

ET  AL. 

(r'^fnishmenf — Admission    of  Tndfhtedness — Bill  of  Interpleader — In. 
junrtif^f^ — Assessment  of  Damages — Recersa I  of  Decree. 

•       ^V'here  a  prnmishee  has  incurred  liability  by  answeringf  the  process, 
aarnittitig;  indebtedness  to  the  judgment  debtor,  he  can  not  maintain  a  bill 
^^^tei-pieiider,  although  he  has  incurred  liability  under  a  mistake. 

Xu  the  case  presented  this  court  reverses  the  decree  allowing  damages 

opon  tti€  dissolution  of  an  injunction,  because  the  record  fails' to  fehow  the 

«^nce  upon  which  the  damages  were  assessed  and  there  is  no  such  find- 

^^  ^^  facts  in  the  decree  as  would  dispense  with  the  necessity  of  preserving 

^^  eviue^ce. 

[Opinion  filed  November  18,  1887.] 
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^i^PKAL  from  the  Circuit   Court  of  McLean  County;  the 
^^^*   O.  T.  Kekves,  Judge,  presiding. 

M^essrs.  Tipton  &  Beaver,  for  appellant. 

Mr.  A.  E.  DeMange,  for  appellee. 

V  Wall,  J*  This  was  a  bill  in  chancery  to  compel  the  defend- 
ants to  interplead  with  reference  to  the  debt  in  question.  The 
complainant  alleged  that  he,  bought  a  belt  from  one  Grover 
for  $45,  which  sum  he  agreed  to  pay  to  said  Grover,  who  was 
in  possession,  and  apparently  the  owner  of  the  article;  that 
subsequently  complainant  was  garnisheed  by  the  Nelson  Manu- 
facturing Company,  and  he,  supposing  Grover  was  the  true 
claimant,  answered  that  he  was  so  indebted,  and  judgment  was 
entered  against  him  by  the  Justice  of  the  Peace,  who  issued 
the  garnishee  process.  Still  later,  and  after  the  time  for  tak- 
ing an  ap[)eal  had  passed,  complainant  was  notified  by  the  N. 
W.  Manufacturing  Company  that  Grover  was  merely  its  a<^ent 
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in  the  sale  of  the  hc1t,  and  that  it  would  insist  npon  receiving 
the  price 'thereof,  and  tlireatcucd  to  brJDg  suit  against  him  for 
tlio  eamc.  An  injanetion  was  obtained  on  this  bill,  restrain- 
ing the  I^elson  Manufacturing  Company  frcm.  collecting  its 
judgment. 

The  Circuit  Court  Bnstained  a  motion  to  dissolve  tlic  in- 
junction for  want  of  equity  on  the  face  of  the  bill,  and  allowed 
the  lagt  named  company  ^25  as  damages  upon  a  EuggestioD 
thereof. 

The  bill  shows  that  complainant  bad  Incurred  liability  tu 
the  Nelson  Manufacturing  Company,  by  answering  the  procees 
admitting  indebtedness  to  Grover,  and  sufforing  judgment 
According  to  the  rule  applicable,  he  ean  not  maintain  a  bill  of 
interpleader,  even  though  he  may  have  so  ii  curred  liability 
under  a  mistake.  IIo  does  not  stand  indifferent  between  the 
parties  since  onc-of  tliom  has  a  valid  legal  demand  against 
him  at  all  events.     Pomuroy'a  Eq.  Jur.,  Sec.  1320. , 

It  may  well  be  qnestiimcd  also,  whether,  uiMjn'ihe  facts  as 
Btatcd,  the  second  claimant  lias  such  a  demand  as  it  could  en- 
force against  the  complainant.  Tlio  Circuit  Court  properly 
held  the  bill  should  be  dismissed  for  want  of  equity. 

The  record  fails  to  show  the  evidence  upon  which  the  dam- 
ages were  assessed,  nor  is  there  any  such  finding  of  facts  in 
the  decree  as  would  dispense  with  the  necessity  of  preserving 
the  evidence.  For  this  reason  the  decree  must  be  reversed, 
and  the  cause  remanded.  The  cost  of  this  appeal  will  bo 
equally  divided. 

/Reversed  and  reinand^d. 


City  op  Mason  City 


Morgan  Barngkover. 

ManMpal  Corpnrntioiis — Bnrhi'il   Wire   Fence — Ordinance    Efquiriitg 
Bemoial  qf^Whrlhtr  lUasoualle. 

In  an  action  to  recover  a  peniilly  for  (he  violation  of  an  ordinance  in  nejf 
lecting-  to  remove  a  barbed  wire  fence,  this  court  itffirma  tlie  ju(l(rnient  for 
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the  defendant  on  the  ground  that,  in  its  application  to  him  and  his  lots, 
Hm ordinance  is  unreasonable  and  unauthorized. 

[Opinion  filed  November  18,  1887.] 

Ae»i»i^  AL  from  the  Circuit  Court  of  Mason  County;  the  Hon. 
Cykus  Epleb,  Judge,  presiding. 

M^J*-  T.  K  Mehan,  for  appellant. 

"Tlio  power  conferred  on  municipal  corporations  is  not  to 
decla.i-o  what  may  be  a  *  public  nuisance'  or  a  '  nuisance  ^er^^,' 
but  it  is  to  declare  what  shall  be  a  *  nuisance,'  and  to  abate  the 
same.''      Harmon  v.  City  of  Chicago,  110  111.  400,  412. 

But  when  the  City  Council  will  exercise  the  powers  with 
whicli  it  is  clothed,  rests  in  its  legislative  discretion,  and  the 
coaseqiiences  that  may  flow  from  the  enforcement  of  ordi- 
Daacee  enacted  within  powers  conferred,  rest  alone  upon  the 
^^^y  enacting  them,  and  with  which  tiie  courts  can  have  no 
<?oncorn."     Harmon  v.  City  of  Chicago,  110  111.  4u0,  414. 

^  Every  intendment  is  in  favor  of  the  validity  of  city  ordi- 
'^i^uces."     Dillon  Mun.  Corp.,  Sec.  353,  and  note  4. 

^^  A.I1  ordinance  is  not  invalid  because  it  prohibits  what  might 
ot\ierwise  lawfully  be  done."     Dillon,  Mun.  Corp.,  Sec.  260. 
^^  It  is  an  unavoidable  consequence  of  city  ordinances  tfiat 
ftiey  in  some  degree  interfere  with  unlimited  exercise  of  pri- 
vate rights."     State  v.  Freeman,  38  N.  H.  428. 

"Ever}  actual  encroachment  upon  a  highway  by  the  erec- 
tion of  a  fence  or  building  thereon  or  any  other  permanent  or 
habitual  obstruction  thereof  may  fairly  be  said  to  be  a  nuisance. 
Even  though  it  does  not  operate  as  an  actual  obstruction  of 
public  travel,  the  public  is  entitled  to  the  full  and  free  use  of 
all  the  territory  embraced  within  a  highway  in  its  full  length 
and  breadth,"  etc.     Wood  on  Nuisances,  237. 

As  to  what  regulations  are  proper  in  cases  of  preserving 
the  peace  and  protecting  the  person  and  property  of  its  citi- 
zens, "  Much,"  says  the  court,  "  must  be  left  to  the  judgment 
and  discretion  of  the  corporate  authorities."  Dillon,  Mun. 
Corp.,  Sec.  340,  note  2.  .   - 
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ing  of  an  ordinance  passed  under 
is  a  nuisance  and  to  abate  tlie 
ses,  wliere  a, tiling  may  or  may 
uiKtn  a  variety  of  circumstauces 
etion  on  the  part  of  the  town 
;ions,  under  a  gunera!  delegation 
considering,  tlieir  actions,  iindei 
conclusive  of  the  question.  Ilar- 
[11.  400;  North  Chicago  Kj.  Co. 

the  ordinance  the  conptrnetion 
the  niiintcipal  cofix) ration,  who 
irlcs   River   Bridge   v.   Warren 

linois  Legislature  may  prononnce 
i  does  not  make  a  city  ordinance 
a  nuisance  within  its  corpoi'ate 
son,  15  111.  App.  311. 

ippellee. 

rcise  only  delegated  and  limited 
statutory  authority  to  that  effect . 
ge  in  no  presumptions  in  favor 
inces.     Schott  v.  People,  89  III. 

;ted  to  as  evidence,  authority  to 
City  of  Alton  v.  Hartford  Fire 

t  whatever  a  city  council  declares 
n  fact  has  that  character  or  not, 

liable  to  removal  or  destruction 
■atiin,  never  was  and  never  will 

"  This  would  place  every  house, 
operty  in  the  city,  at  the  uncon- 
■y  local  authorities."  Tates  v. 
lion  on  Mun.  Corp.,  Sec.  308;  0. 
:,  79  lil.  25. 
mcil  is  not  unlimited.     It  must 
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look  to  the  charter  for  ite  authority  in  all  cases.  Sherlock  v. 
Yi7Jcige  of  Winnetka,  68  111.  530;  People  v.  Village  of  Crotty, 
93111.   180. 

-^  i^iiisance,  if  denied,  ninst  be  proven.  A  sweeping  dec- 
laration amounts  to  nothing.  Ewbanks  v.  Town  of  Ashley, 
36  ni.  182;  Foyer  v.  Village  of  Des  Plaines,  18  111.  App.  225 ; 
Vood  on  Nuisances,  Sees.  23,  27. 

^  ot    every   use   of  one's    property  that  injures  another's 
property  is  nuisance.     Every  man  has  a  right  to  the  reason- 
able enjoyment  and  protection  of  his  own  property,  and  bo- 
cause  of  this  principle  the  courts  proceed  witli  great  caution 
vu  declaring  nuisances.     Wood  on  Nuisances,  Sees.  2,  6,  8. 

m 

Pleasants,  J.     This  suit  was  commenced  November   15, 
1886,  before   the  police  magistrate  against  appellee  for  the 
violation  of  an  ordinance  of  the  city  approved  November  23, 
1885,  and  duly  published,  as  follows:     "  All  fences  made  and 
constructed  on  any  street  or  alley  within  the  limits  of  Mason 
City,  in  whole  or  in  part  of  barbed  wire,  is  (are)  hereby  de- 
clared to  be  a  nuisance  (nuisances),  and  any  person  or  persons 
who  shall  build  such  fence  or  neglect  or  refuse  to  remove  such 
fence,  or  such  part  tliereof  as  is  made  of  barbed  wire,  after 
this  ordinance  shall  take  effect,  shall  be  fined  in  any  sum  not 
less  than  $5  nor  more  than  $25."     It  was  tried,  on  appeal,  by 
the  court  without  a  jury,  and  the  finding  and  judgment  were 
for  the  defendant. 

There  is  no  disagreement  as  to  the  facts;  Mason  City  is  about 
one  mile  square,  with  a  population  of  nearly  2,000.  Its  center 
of  business  and  population  corresponds  very  nearly  with  that 
of  its  area.     Cattle  are  allowed  to  run  at  large  in  it. 

Appellee  owned  the  lots  composing  the  east  half  of  the 
block  at  its  northwest  corner,  excepting  only  the  one  at  the 
north  end.  As  a  body  they  faced  two  streets  and  were  in- 
closed, a  year  or  two  before  the  passage  of  the  ordinance,  by 
a  barbed  wire  fence  set  back  about  a  foot  from  the  street  line. 
There  was  no  sidewalk  along  them  until  about  four  months 
before  the  commencement  of  this  suit,  when  a  narrow  one  of 
p^ank  was  laid  on  the  east  front.  This  sidewalk  and  the 
streets  along  the  lots  are  very  little  used. 
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The  only  question  made  in  the  eonrt  below  and  hore  respects 
the  validity  of  the  ordinance.  The  cityb  incorpoi-ated  under 
the  general  law,  and  the  dlBcnseion  has  taken  a  wide  range 
upon  the  expresB  powura  over  streets  and  to  declare  nuisunces 
thereby  given,  and  the  general  police  power  of  cities.  We 
conceive  it  would  be  of  but  little,  if  any,  nee  to  follow  it  at 
length  or  to  review  the  anthoi'ities  so  numerously  cited  on 
both  sides.  A  majority  of  the  court  are  of  opinion  that  this 
ordinauce  in  its  application  to  the  appellee  and  his  lots  is 
clearly  unreasonable  and,  therefore,  beyond  the  power  of  the 
City  Council  to  pass.  The  writer  does  not  concur  therein. 
Judgment  affirmed. 


Chables  F.  Gebabd 

V. 

Ebastus  W.  Bates. 

Partnfmlitii — Bill  of  Mortgagee  of  a  Partner^  *  InleresI  for  an  Account- 
ing— Ju  dgmeni  a — Ealoppe  I — Rent. 

Dpon  a,  hill  (or  an  accountinfi  and  other  relief,  filed  bf  the  mortgagee  of 
a  partner'f  interest  in  a.  livery  and  stock  bujineaa,  who  also  held  by  purchHse 
certain  judj^mants  under  which  a  \evj  had  b^en  voaAq  on  certain  interest',  it 
U  held:  ThHt  the  complainant  is  entitled  to  share  in  the  entire  assets  sub- 
ject to  the  debts  of  the  firm,  although  the  executions  were  not  levied  on  alt 
of  the  firm's  property;  that  the  appellant,  wbo  was  one  of  the  partners,  is 
estopped  from  setting  up  a  certain  continent  claim  against  the  interest  in 
question,  because  of  repreecntdtions  made  by  him  as  t«  the  value  of  such 
interest  at  the  time  of  the  complainant' a  purchase;  and  that  the  complainant 
i>  not  chargeable  with  runt  for  the  stable  pending  this  litigation. 

[Opinion  filed  November  18, 1887.] 

Appeal  from  the  Circuit  Court  of  Logan  County;  the  Hon, 
Gkokgb  W.  Hbbdman,  Judge,  presiding. 

Messrs.  Beach  &  Hodijett,  for  appallanL 


I 


Third  District— May  Term,  1887.        301 

Gerard  t.  Bates. 
-Jfessrs.  E.  Lynch  and  Blinn  &  Hoblit,  for  appellee. 

Px.b:aj3ant8,  J.     On  the  2l6t  of  April,  1885,  Gerard  and  Wert 
wer^  partners  in  a  livery  and  stock  business  at  Lincoln,  under 
^  ®  fii'tt  name  of  Wert  &  Company,  with  the  proportions  in 
°  ^^^Bt  of  three-fourths  and  one-fourth,  respectively.     On  that 
.  ^^Q"^rard,  in  consideration  of  a  certain  half  section  of  land 
£^  ^l:>raska,  taken  at  an  agreed  valuation  of  $3,200,  conveyed 
,  "^^**-Tiley  two-thirds  of  his  interest  therein,  being  one-half  of 
^  "^liole,  by  a  bill  of  sale  specifying  the  items  of  such  stock 
Oontammg  an  express  warranty  of  title;  and   by  agree- 
;'l^^^     of  the  parties  Danley  became  a  member  of  the  firm, 
-^  .^   t:hat  proportion  of  interest  therein.     The  co-partnership 
^^Vmed  continued   until  the  18th  of  June  next  following, 
"^ V^n  it  was  dissolved  by  sale  of  Danley's  interest,  under  exe- 
cutions for  $769.91  in  favor  of  Harts.     Appellee,  holding  an 
unrecorded   mortgage   for  $600  on   the  same  interest,  talked 
with  appellant  about  the  advisability  of  his  taking  an  assign- 
ment of  the  Harts  judgments,  and  purchasing  at  the  execution 
sale  to  protect  his  mortgage  debt.     Ho  testified  that  appellant 
»    advised  him  to  buy,  assuring  him  that  Danley's  interest  would 
1)6  good  to  him  for  $1,400,  at  the  least,  and  in  this  was  coi- 
roborated   by   Frank  Hoblitt,  cashier  of  the  First  National 
Bank  of  Lincoln.     He  accordingly  made  the  purchases,  pay- 
ing about  $760. 

At  the  time  of  the  exchange  of  land  for  livery  stock  above 
mentioned,  Gerard  and  Danley  entered  into  another  agreement 
nrtder  seal,  whereby,  after  reciting  said  exchange,  and  that 
Gerard  agreed  to  pay  him,  besides,  tiie  sum  of  $200,  and 
assumed  to  pay  a  debt  of  $576,  secured  by  said  land,  said 
Danley  guaranteed  that  the  cash  value  of  said  land  should 
1x3  $3,200,  within  eighteen  months  from  that  date,  and  if 
not,  that  he  would  then  pay  the  deficiency  "  out  of  the 
livery  stock  of  Wert  &  Company  at  such  a  value  as  the  dif- 
ferent articles  may,  by  the  partners  composing  the  firm  of 
Wert  &  Company,  ba  appraised."  It  further  provided  that 
Wert  and  Gerard  should  be  entitled  to  all  moneys  due  to  Wert 
&  Company,  and  that  Gerard  should  be  responsible  for  all 
indebtedness  of  said  firm,  to  that  date. 
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ling  to  the  SheriEFs  loturn  the  Harts  executions  wei-e 
>on  Danley'fl  interest  in  the  ejwjcific  articles  of  prop- 
ein  mentioned,  embmcing  all  of  the  firm  stock  th.it 
found ;  but  there  were  two  horees  and  some  hay,  oats 

Jn  possession  or  tinder  control  of  said  G-erard  which 

mentioned  in  said  retnrn. 

his  purchase  at  the  execution  sale,  appellee  c'aimed 
ownerehip  of  an  undivided  half  interest  in  the  firm 
bject,  of  course,  like  the  other  half,  to  firm  debts, 
t  claimed  that  the  interest  of  Danley  so  purchased 
me-lialf  of  the  firm  stock  absolutely  or  subject  only  to 
te,  but  was  contingent  upon  what  should  prove  to  be 
i  of  the  Nebraska  land  eighteen  months  from  April 

and  refused  to  account  with  appellee  uix>n  the  basis 
by  him.  Therenpon  appellee  filed  the  bill  herein  to 
emlHjr  term,  1SS5,  against  Gerard  and  Wert,  stating 
,  charging  their  refusal  to  recognize  them,  and  pray- 
n  accounting  and  for  a  receiver,  and  for  general  reliet'. 
and  replication  thereto  were  filed,  the  cause  was 
to  tlie  master  and  proof  was  taken  and  reported,     llie 

was  that  a  receiver  was  appointed,  who,  under  the 

of  the  court,  made  sales,  collections  and  paymenlsi 
rtcd  the  same  in  substance  as  follows: 

ountof  sales  of  firm  stock $I,i>0{).04 

ns  made  on  book  accounts  of  firm 279.45 

eived  at  stiblo 23.S5 

82,212.34 

paid  ont ?10S.57 

'scommissi<JTis 132.74     $  241.31 

an  hand ?1,!171.03 

jr  testimony  was  taken  and  the  account  ftated  by  the 
rhich  added  to  the  rocei%'er"s  statement  the  following 
le  fii'm  was  credited,  for  feed  sold  by  Gerard,  with 
ting  a  total  of  ?2,U41.ti4,  and  debited  with  claims 
;o  Isaac  Wert,  8'i4.S7,  to  Gerard  for  rent  of  stab'o, 
nd  for  repair  bill,  $91,ul,  and  to  Gas  &  Electric  Light 
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Company,  $14.85;  in  all  $260.33,  reducing  the  lal.mce  to 
$1,780.70,  of  which  one-fonrth,  each,  was  decreed  to  be  paid 
to  Gerard  and  Wert  and  one-half  to  Bates;  and  all  the  costs 
were  adjudged  against  the  defendants.  From  this  decree 
Gerard  alone  appealed. 

He  cla.ims  that  the  court  erred  in  two  particulars:  one  in 
that  the  decree  allows  Bates  a  half  of  the  $70  received  from  the 
Bale  of  feed  by  Gerard  and  of  collections  on  the  firm  books, 
notwithstanding  the  executions  were  not  levied  upon  the  feed 
or  book  account;  and  the  other,  in  that  it  ignored  appellant's 
c/a/m  against  Danley's  interest  in  the  event  that  the  value  of 
the  Nebraska  land  should  fail  to  be  of  the  value  of  $3,2U0,  by 
the  time  in  that  behalf  limited. 

These  objections  seem  to  be  of   no  force.     The  feed  and 

accsoimts   belonged    to  the  firm,  and  were  liable  for  its  debts. 

Ahose  debts  were  paid,  and  of  all  the  remaining  assets,  ap- 

P^'Jant  got  his  full  one-fourth.     What  more  can  he  justly 

c.aiiti^  or  how  is  he  injured,   by  applying  on  firm  debts  the 

P^'Ooeeds  of  this  feed  and  the  book  accounts,  rather  than  the 

V^^^ieeds  of  the  property  levied  on?     If  appellee  received 

*"^   than  he  was  entitled  to,  the  injury  is  done  to  Danley. 

^\*^«llant,  having  received  his  full  share  of  the  assets,  can  not 

w^ieard  to  complain  for  Danley,  but  Danley  was  not  wronged. 

Gerard  and  Wert,  as  well  as  Bates,  nnderstood  that  his  entire 

interest  in  the  firm  assets  was  divested  bv  the  execution  sale. 

Hence  it  was,  probably,  that  he  was  not  made  a  party  to  the 

bill,  and  that  appellant  interposed  no  objection  to  it  on  that 

ground.     In   the  settlement,  or   partition   between  him   and 

Wert  of  the  feed   referred  to,  the  extinguishment  of  Danley's 

fnterest,  and  the  succession  of   Bates  thereto,  were  distinctly 

recognized.     Wert  testified  that  tliey  put  the  whole  at  $70, 

and  he  sold  a  half  interest  therein  to  Gerard  for  $35,  but  with 

the  express  understanding  that "  if  Bates  claimed  it,  he  (Wert) 

was  to  pay  back  so  much." 

An  elaborate  argument,  referring  to  many  authorities,  is 
submitted  by  counsel  to  show  that  claims  of  Danley 's  indi- 
vidual creditors  against  his  interest  in  firm  assets,  would  be 
postponed  to  that  of  appellant  arising  on  the  guarantee  of  the 
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value  of  the  Nebraska  land.  We  deem  it  unnecessary,  how- 
ever, to  d  if  cuss  the  rights  of  appellant,  or  other  individual 
creditors  of  D:inley  as  against  him,  or  as  between  tliemselveB, 
eince  we  apprehend  that  the  case  of  appellee  stands  on  an- 
other ground,  and  that  as  against  him,  appellant  is  estopped 
to  nrgp  liis  suppored  claim. 

Ho  well  knew  that  appellee's  attention  was  drawn  to  the 
Harts  judgments  by  tlie  peril  of  his  mortgage  debt,  and  that 
its  protection  was  tlie  solo  motive  for  their  purchase ;  and 
although  he  told  appellee  that  he  had  a  contingent  claim  npon 
Danley's  interest,  he  declined  to  give  him  any  particular  in- 
formation, or  show  him  the  papers,  and  distinctly  advised  him 
to  make  the  purchase.  Tlie  evidence  on  that  subject  warrants 
the  conclusion  tliat  he  assured  him  there  was  in  it  for  him 
(Bates)  at  least  a  value  of  ^1,400,  which  he  knew  was  about 
the  amount  of  the  mortgage  and  these  judgments.  He  denies 
such  assurance  in  terms,  but  admits  that  he  told  ap|xillee  he 
was  safe ;  and  though  this  was  in  its  nature  matter  of  opinion, 
he  did  not  state  it  merely  as  such,  nor  diec'ose  the  facts  in  his 
]>ossession,  which  would  have  enabled  appellee  to  estimate  its 
weight,  or  exercise  his  own  judgment  at  his  own  risk.  It 
would  be  unjust  for  him  now,  upon  the  strength  of  the  facts 
thus  withheld,  to  subject  appellee  to  the  loss  of  hie  mortgage 
debt  and  all  he  paid,  upon  his  advice,  to  protect  it 

In  the  reply  brief  counsel  claim  for  the  first  time  that 
appellant  should  have  been  allowed  for  rent  of  the  stable  dur- 
ing the  pendency  of  this  litigation.  It  was  allowed  for  the 
time  occupied  by  the  firm  of  which  Unnley  was  a  member. 
But  appellee  never  rented  the  premises.  Immediately  upon 
ncquiring  Danley's  interest  he  sought  to  get  it  out  of  the 
stable  by  an  accounting  and  settlement,  which  appellant 
refused.  He  was  never  a  tenant  and  owed  no  rent.  On  the 
whole,  wo  think  appellant  has  no  cause  to  complain  of  the 
decree. 

Decree  affirmed. 


Third  District— May  Term,  1887.        305 

Campbell  v.  Karr. 


W.  A.  Campbell 

V. 

Robert  M.  Kare  et  al, 

^^IHM89^irighicaff — Beview  of  Evidence —- Instructions — Excessive 


*^*"  H.ction  of  trespass,  the  defense  beings  that  the  locus  in  quo  was  a 


.^    *^y ,  it  is  held:    That  the  verdict  for  the  defendants  is  contrary  to  the 
^^        ^^^  ^  and  that  the  instructions  were  too  numerous. 

[Opinion  filed  IJ'ovember  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Ford  County ;  tlie  Hon. 
A.  Sample,  Judge,  presiding. 

Messrs.  Tiptout  &  Moffett,  for  appellant 

Messi^s.  Cook  &  Moffktt,  for  appellees. 

Conger,  P.  J.  This  is  an  action  of  trespass,  brought  by 
appellant  against  appellees  for  breaking  and  entering  his  close. 
Tie  defense  is  that  the  locics  in  quo  was  a  highway.  It  ap- 
pears from  the  evidence  that  from  1859  to  the  spring  of  1874: 
there  was  some  travel  along  the  western  line  of  appellant's 
land. 

In  the  spring  of  1874  a  hedge  was  planted  upon  the  land  of 
appellant  near  the  western  edge  thereof,  and  west  of  this  some 
three  or  four  rods  there  was  another  hedge,  called  by  the  wit- 
nesses the  Mehary  Hedge,  and  since  1874  the  evidence  is  over- 
whelming the  travel  was  between  these  two  hedges,  and  appel- 
lant's land  lying  east  of  his  hedge  had  never  been  used  as  a  road 
from  1874  down  to  the  time  of  the  alleged  trespass.  In  Sep- 
tember, 1885,  defendants  proceeded  to  plow  up  the  ground 
east  of  the  hedge,  and  made  a  grade  for  the  road  with  ap])el- 
lant's  hedge  near  the  middle  of  such  grade,  cuttinir  down  some 
three  or  four  rows  of  aj)pellant's  corn,  and  extending  the  grade 
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nd  road  eome  two  rods  east  of  appellant's  lied^,  and  taking 
liat  mticli  of  appellant's  land  and  throwing  it  into  the  high- 
way. 

We  sliall  not  discnss  the  question  argue  t  bo  elaborately,  as 
3  whether  a  road  existed  between  the  two  hedj^es  or  not. 
'here  is  shown  no  justification  whatever  from  the  evidence 
ur  entering  tlie  Held  of  apjiellant  eiist  o£  his  liedge.  The  tes' 
inionj  of  the  defendants  themselves  show  this.  Defendant 
>nydcr  says  there  was  no  travel  east  of  tliia  hedge  since  1SJ5, 
iiat  he  knew  of. 

Robert  M.  Karr  says:  "I  do  not  claim  there  was  a  roaj  in 
is  (appellant's)  field  there.  Wa  claimed  tlie  right  to  go  there 
nder  the  survey  and  proceedings  had  in  1S77.  He  never  told 
le  that  we  might  go  into  ]iis  field  on  cast  side  of  ]ied<;c. 
^lien  he  was  talking  about  giving,  he  was  talking  of  the  land 
n  the  west  side  of  the  liodge," 

The  proceedings  of  1877,  referred  to  by  this  witness,  were 
ertain  unsuccessful  attempts  to  lay  out  a  highway  at  the 
ilace  in  question,  which  were  only  admitted  in  evidence  by 
lie  court  for  the  purpose  of  sliowing  the  lines  established  and 
0  be  followed  by  proof  that  appellant  had  made  a  dedication 
f  a  road  based  upon  these  proceedings. 

Tlie  verdict  of  the  jury  was  bo  manifestly  wrong  and  con- 
rary  to  the  evidence,  in  holding  the  defendautu  guiltless  of 
^rong  in  trespassing  upon  appellant's  field  east  of  his  hedge, 
hat  we  can  explain  it  only  on  the  theory  that  they  were  so 
>aded  down  with  instructions  as  to  be  unable  to  form  any 
roper  conception  of  the  law  applicable  to  the  case.  Forty- 
even  instructions,  covering  eighteen  pages  of  the  record,  were 
iven  the  jury. 

Such  a  method  of  instructing  juries  has  frequently  bcea 
ondemned  by  the  Supreme  Court,  and  can  not  give  the  jnry 
lear  views  of  the  legal  propositions  involved  in  the  contro- 
ersy,  but  necessarily  must  mystify  and  mislead  them,  as  was 
onbtless  the  case  in  the  present  instance. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and  the 
aiise  remanded. 

Reversed  and  remanded. 


I 

I. 
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Gerard  v.  Enapp. 


Charles  F.  Gerard 

V. 

C.  M.  Knapp. 

^^SFt>1mhU  Instruments — Note — Consideration — Wrongful    Transfer — 
Actit^n.   hy  Surety  against  Payee — Evidence, 

lift  inaction  against  the  payee  of  a  note  to  recover  the  amount  which 
the  pltvintiff  as  surety  bad  been  required  to  pay  thereon  to  the  holder  to 
wnom  it  is  alleged  to  have  been  wrongfully  transferred  by  the  defendant 
1*  violation  of  an  agreement,  this  court  declines  to  interfere  with  the 
'®r<lict  for  the  plaintiff,  such  verdict  being  fully  warranted  by  the  evi- 
dence. 

[Opinion  filed  November  18,  1887.] 

A.PPEAL  from  the  County  Court  of  Logan  County ;  the  Hon. 
J-  T.  HoBLiT,  Judge,  presiding. 

Messrs.  Beach  &  Hoi>N£tt,  for  appellant 

Mr.  E.  Lynch,  for  appellee. 

CoNOKB,  P.  J.  In  January,  1886,  appellant  being  engaged 
in  the  business  of  manufacturing  carriages,  wagons,  etc.,  in 
Lincoln,  proposed  to  sell  his  stock  and  business  to  his  brother- 
in-law,  E.  A,  Wright,  who  was  insolvent  for  $300,  provided 
appellee  Knapp  and  one  Lutz  would  sign  a  note  with  Wright 
for  the  purchase  money. 

The  note  was  executed  and  by  Wright  delivered  to  appellant. 

The  trade  or  sale  was  not  consummated  at  the  time  and 
Wrijrht  removed  to  Dakota. 

On  the  16th  of  February,  1886,  appellant  gave  to  appellee 
and  Lutz  the  following  instrument: 

'^Lincoln,  Ilt.,  Feb.  16,  1886. 
"The  undersigned  holds  a  note  dated  January  17,  188),  for 
three  hundred  dollars  due  twelve  months  after  date  and  draw- 
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5  interest  at  eight  )>er  ccat.  from  date,  which  was  signed  by 
igeno  A.  Wright,  as  principal,  and  C  M.  Knapp  and  John 
.  Lutz,  as  seeiirity..  The  said  note  was  giveu  in  a  trade  be- 
'Oen  E.  A.  Wright  and  myself  for  my  hnsiness,  carriagea, 
c,  in  red  building,  Wright  having  gone  back  to  Dakota 
e  trade  has  not  been  consummated,  but  he  is  expected  to  be 
ck  during  the  year,  when  the  trade  will  be  made;  but  in  case 
is  not  made  I  agree  to  retnrn  to  said  Lutz  and  C  M.  Soapp 
e  above  meutioncd  note,  and  further  agree  not  to  di  spose  of 
or  sell  it,  udIobs  the  sale  is  made  inside  the  year;  then  it  bc- 
rao8  my  property. 

"C.  F.  Gekaed." 
Before  the  maturity  of  the  note  appellant  sold  it  to  one 
ndrews  for  value,  and  appellee  was  compelled  to  pay  the 
ite  in  full,  which  he  did  on  the  22d  of  January,  1887,  and 
e  present  suit  was  brought  by  appellee  against  appellant  to 
cover  the  amount  eo  paid. 

Before  the  exjiiration  of  the  year,  appellant  pretended  to 
Qsummato  the  sale  to  Wright,  who  was  stiti  in  Dakota,  and 
lO  lona  fides  of  this  pretended  eiile  is  the  vital  question  in  tlie 
,se.  If  such  sale  was  a  moro  pretense,  as  claimed  by  appel- 
e,  then  there  wa5  no  consideration  for  the  note,  and  appellee, 
iving.been  comfwlled  to  pay  it  to  an  inn>cont  holder,  is 
early  entitled  to  recover  the  amount  so  paid  from  appellant, 
lio  transferred  it  for  value  to  Andrews. 
We  tliink  the  evidence  fully  warranted  tho  jury  in  finding 
ich  s;tlc  to  be  a  mere  sham,  made  by  appellant  and  his 
■other-in-law,  Wright,  solely  for  the  purpose  of  comiwlling 
)]iellee  to  ))ay  the  note. 
Tho  judgment  of  the  court  below  will  be  affirmed. 

Judgment  aM^med. 
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William  Lowry 

V. 
S.  D.  KiNSEY. 

Replevin— Plea  dirt  g— Plea — Eeplication — Demurrer— StirpJnsaffe — Es- 
toppel— Attachment — Interpleader — Pendency  qf  Another  Action. 

In  an  action  of  replevin  to  recover  certain  property  held  by  the  defendant 
as  Sheriff  under  a  writ  of  attachment,  it  is  held:  That  the  fourth  plea  is  not 
vitiated  by  the  surplusage  contained  therein;  that  it  does  not  amount  to  a  plea 
of  estoppel:  that  the  claim  of  the  plaintiff  in  this  suit  is  not  inconsistent 
with  that  set  up  by  him  by  way  of  interpleader  in  the  attachment  proceed- 
ings; that  no  bar  wajs  set  up  in  the  plea  except  that  of  justification,  or  of 
property  in  a  third  person;  that  the  replication  was  sufficient  and  the  de- 
murrer to  it  improperly  sustained;  and  that,  if  the  defendant  wished  to  raise 
the  question  whether  there  was  such  another  action  pending  as  would  abate 
this  suit,  he  should  have  filed  the  proper  plea  in  abatement. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  N.  W.  Geeen,  Judge,  presiding. 

Messrs.  Wm.  Don  Maus,  W.  E.  Cubban  and  A.  B.  Saavtter, 
for  appellant. 

Messrs.  Eideb  &  Pbettyman,  for  appellee. 

Pleasants,  J.  Appellant  brought  this  action  of  replevin, 
June  3,  1886,  to  recover  a  certain  ice-house  and  tools  which 
appellee,  as  Sheriflf,  had  taken  under  a  writ  of  attachment 
against  John  Lowry. 

Defendant  pleaded  (1)  non  cepit;  (2)  non  detinet;  (3)  prop- 
erty in  defendant, and  (4):  "That  at  the  said  time,  when,  etc., 
he,  the  said  defendant,  was  Sheriff  of  said  Tazewell  County, 
and  on  the  12th  day  of  March,  1886,  one  John  Lowry  was  the 
owner  of  said  property  in  this  cause  alleged,  and  was  a  non- 
resident of  said  State,  and  as  such  was  then  and  there  justly 
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ted  unto  one  Henry  Ziegenhcim  in  tlie  snm  of,  to  wit, 

0;  and  on  eaid  12tli  day  of  March,  18S(J,  eaid  Ziegenheiin 
ont  of  the  office  of  tlio  clerk  of  the  Circuit  Court  of  said 
J,  and  under  the  &ea]  thereof,  a  writ  of  attacliniect 
st  the  property  of  said  John  Lowry  to  recover  said  sum 
)ney  so  due  and  owing  to  him  from  eaid  John  Lowry, 
1  eaid  writ  of  attachment  was  directed  to  the  SheriS  of 
connty  to  be  executed,  and  on  eaid  12th  day  of  Mareli, 

said  writ  of  attachment  came  to  the  hands  of  eaid  de- 
nt as  snch  Sheriff  to  be  executed,  dated  March  12,  ISSfi; 
aid  defendant  avere  that  said  debt  was  then  due  from  said 

Lowry  to  said  Ziegenheim,  and  said  writ  of  attachmeDt 
in  full  force  and  effect,  and  defendant  tlicn  and  there,  as 
ff  of  eaid  county,  by  virtne  of  said  writ,  then  and  tliero 
i  the  eamo  upon  the  Baid  property  in  eaid  declaration 
ioned  as  the  property  of  the  eaid  John  Lowry  and  eub- 
o  said  attachment,  and  by  virtne  thereof,  and  as  Sheriff 
iresaid,  did  then  and  tliere  levy  npon  and  take  possession 
ustody  of  said  property,  being  the  eame  property  in  the 
ration  in  this  eanse  nained;  and  he  further  avers  that  the 

was  tlien  and  there  the  property  of  said  John  Lowry. 
ubject  to  said  writ  of  atticimient,  wliich  was  retui-nabic 
3  May  term,  A.  D.  1S86,  of  eaid  court;  and  said  defenJ- 
n-tlier  avere  that  said  Jolm  Lowry  was  then  and  there 
served  with  said  jirocesa  in  said  cause,  and  pleaded  thcro- 
eaid  May  term  of  eaid  court,  and  on  iseue  then  joined 
in,  verdict  and  judgment  of  said  court  in  said  cause  of 
:nhcim  v.  John  Lowry  was  rendered  in  favor  of  said 
mheim,  and  against  eaid  John  Lowry,  for  the  sum  of 
9.09  and  costs  of  snit,  by  said  court,  on  the day  of 

1SS6,  which  eaid  debt  and  writ  and  eaid  judgment  afore- 
vas  at  all  times,  and  still  is,  due  and  unpaid  and  in  full 

and  effect,  and  the  money  due  thereon  wholly  unpaid 
ins-atislied  to  said  Ziegenheim,  and  said  defendant  avere 
laid  writ  of  attachment  so  levied  nnon  said  property  was 
■  dissolved,  annulled   or  dismissed,  or  in  any  way  can- 

or  imjiaired,  bnt  remained  at  all  times  in  full  force  and 
.,  and  said  debt  at  all  times  so  due;  and  defendant  further 
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avers  that,  to  wit,  on   the   4th  day  of   May,  1886,  the  paid 
plaintiff,  William  Lowry,  interpleaded  in  said  cause  of  Ziegen- 
heim  v.  John  Lowry,  and  became  a  party  to  said  prosecution 
in  relation  to  said  pro{:)erty  attached,  and  then  and  there  alleged 
that  said  property  in  the  declaration  in  this  cause  mentioned 
was  the  property  of  him,  said  William  Lowry,  and  not  the 
property  of  said  John  Lowry,  or  subject  to  attachment  against 
John  Lowry,  on  which  allegation  in  said  interpleader  said 
Ziegenheim  took  issue,  and  the  said  cause  and  issue  on  said 
interpleader  of  said  William  Lowry  aforesaid  is  still  pending 
for  trial,  and  is  undetermined  before  the  said  Circuit  Court  of 
said  county,  and  wholly    undis])oscd  of,  uncanceled  and  not 
dismissed  or  abandoned  in  or  before  said  court:  and  defend- 
ant further  avers  that  the  said  property  in   said  declaration 
mentioned  .at  said  time,  when,  etc.,  was,  and  still  is,  the  prop- 
erty of  said  John  Lowry  and  subject  to  said  writ  of  attach- 
ment aforesaid,  and  was  then,  and  is,  in  the  custody  of  the  law, 
and  was  pot,  and  is  not,  subject  to   the  writ  of  replevin  by 
plaintiff  in  this  (-ause,  and  said  defendant,  as  Sheriff  of  said 
county  and  officer  of  the  law  and  of  said  court,  was  then  and 
there  lawfully  entitled  to  the  possession  thereof,  and  plaintiff 
having  elected  to  interplead  and  claim  said  property  in  said 
cause  against  John  Lowry,  etc.,  plaintiff  is  estopped  to  bring 
replevin  therefor  without  this^  that  the  said  goods  and  chattels, 
or  any  part  thereof,  in  the  said  declaration  mentioned  were, 
or  are,  the  goods  and  chattels  or  property  of  the  said  William 
Lowry,  as  by  said  declaration  is  above  alleged,  and  supposed," 
concluding  with  a  verification. 

To  this  plea  the  plaintiff  demurred,  assigning  for  causes 
that  (1)  it  tenders  an  immaterial  issue;  (2)  it  amounts  to  the 
general  issne;  (3)  it  professes  to  be  a  plea  of  justification,  of 
former  recovery,  and  of  another  action  pending;  (4)  it  is  bad 
as  a  plea  of  justification;  (5)  the  former  recovery  attempted 
to  be  set  np  is  not  for  the  same  cause  of  action,  nor  between 
the  same  parties,  nor  does  it  show  that  any  judgment  has  been 
recovered  in  the  former  action  and  recovery  pleaded;  and  (6) 
is  a  joinder  of  pleas  in  abatement  and  to  the  merits. 

The  demurrer  was  overruled,  and  thereupon  plaintiff  replied 
as  follows : 
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^'recludfnottfhecaasehe  says,  that  all  the  property,  goods 
:huttelB  in  the  said  declaration  mentioned  at  the  Baid  time, 
1,"  etc.,  "  waa  the  property,  goods  and  eliattels  of  him,  the 
tiff,  and  was  not  the  propei'ty  of  the  Baid  John  lA>wrj, 
Aas  not  enbject  to  said  writ,  as  is  by  said  plea  alleged,  to 
at  the  county  and  State  aforesaid,"  concluding  tu  the 
try. 

'  tliis  replication  the  defendant  dcmnrred  on  the  grounds 
ed,  that  (1)  the  issue  tendered  by  the  replication  ia  iijioii 
uJucement  and  not  npon  (he  graoainen  of  said  plea;  (2) 
Bsue  tendered  is  immaterial  j  (3)  theqnestion  of  property 
ihn  Lowry  is  not  the  issue  tendered  by  said  plea;  and  (4) 
cptication  admits  the  estoppel  pleaded. 
le  demurrer  was  sustained,  and  the  plaintiff  abiding  by 
eplication,  final  judgment  on  the  demurrer  was  entered 
ist  him  for  costs  and  a  writ  of  retoriw  ha/ieiido  awarded. 
le  ruling  and  judgment  upon  this  demurrer  being  the 
erroi-s  here  assigned,  the  single  question  for  us  is  .whether 
eplication  was  sufficient;  and  the  answer  must  be  deter- 
d  by  the  character  of  the  plea. 

hat,  then,  is  the  defense  set  up  or  the  issne  tendered  by 
If  it  can  be  fairly  treated  as  a  plea  of  justification,  or  of 
srty  in  John  Lowry,  the  replication  was  good;  and  it 
lot  well  be  doubted  that  it  does  contain,  in  due  form,  all 
natter  required  for  citlier,  though  with  much  else  that 
i  be  surplusage.  Tlius,  as  a  plea  of  justification,  the  aver- 
s  of  final  judgment  in  the  attachment  suit,  and  all  that 
i  to  the  fact  and  effect  of  the  interpleader,  would  be  im- 
rial;  but  omitting  these,  there  would  remain  just  that 
in  matter  and  foi'm.  So,  as  a  plea  of  property  in  John 
•y,  the  averment  of  that  fact  as  inducement,  followed  by 
leree  of  the  allegation  of  property  in  the  plaintiff,  as  in 
if/S'jue  hoc,  would  have  sutHccd.  But  mere  surplusage 
not  vitiate. 

ipellee  insists,  however,  that  it  is  neither,  hut  a  plea  of 
pel,  and  also  in  bar  of  the  right  claimed,  npon  the  same 
;  that  in  interpleading,  nnder  tlie  circumstances  stated,  he 
■A  another  form  of  action, witli  which  this  is  inconsistent, 
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and  which  therefore  estops  tlie  bringing  of  this,  and  also 
thereby  solemnly  admitted  that  the  property  was  in  custody 
of  the  law  so  that  lie  could  not  be  entitled  to  the  possession  of 
it,  as  he  must  be  in  order  to  replevy. 

Kow  if  the  plea  in  this  view  is  no  more  free  from  surplus- 
age than  in  the  other,  and  is  chargeable  besides  with  graver 
faults,  then  it  would  not  be  unfair  to  the  defendant  to  treat 
it  ER  of  a  character  in  which  it  would  be  substantially  good. 

Witli  reference  to  the  estoppel,  tlie  averments  that  John 

Lowry  was  the  owner  and  in  possession  of  the  property,  that 

it  was  subject  to  the  writ  of  attachment,  that  the  defendant 

therein  was  personally  served  with  process,  and  that  there 

was  a  final  judgment  against  him  therein,  and  the  traverse 

under  the  absgue  hoc,  were  all  surplusage,  it  was  enoxigh  to 

aver  that  at  the  time  when,  etc.,  the  defendant,  as  Sheriff, 

and  by  virtue  of  the  writ,  levied  on  the  goods  as  the  property 

of  John  Lowry,  and  that  plaintijBF  interpleaded.     But  further, 

the  plea  shows  that  the  estoppel  claimed  was  by  matter  which 

innsk  have  been  of  record,  and  yet  fails  to  aver  any  record. 

-And  still  further,  it  shows  that  the  proceeding  by  interpleader 

was  not  in  fact  or  law  inconsistent  with  any  claim  made  by 

plaintiflE  in  this  action.     For  the  court  will  take  judicial  notice 

that  in  that  proceeding  he  could  and  did  claim  nothing  more 

than  title  to  the  property  attached,  and  that  no  other  question 

or  issue  was  or  could  be  involved,  and  the  plea  shows  that  he 

makes  precisely  the  same  claim  here,  together  with   others 

which  follow  from  and  strictly  consist  with  it.     Then  it  does 

not  show  a  proper  estoppel,  in  fact  or  law,  but  only  another 

action  pending,  which,  if  for  the  same  cause  between  the  same 

parties,  w^ould  be  matter  of  abatement,  but  not  an  estop j)el. 

He  might  dismiss  his  interplea  and  then  renew  this  action. 

Moreover,  this  matter  of  abatement  is  not  pleaded  in  proper 

form,  and  is  also  improperly  joined  with  matter  in  bar. 

The  same  averments  that  would  have  presented  the  alleged 
estoppel  would  have  also  sufficed  to  show  the  alleged  bar  by 
admission,  leaving  as  much  surplusage  as  in  the  other  as})ect 
of  it.  But  regarding  this  as  a  bar,  it  would  waive  the  pend- 
ing of  the  other  proceeding,  the  effect  of  which  at  most  would 
be  to  abate  the  present  action. 
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iT)aJv3  up  thereon.     He  can  not  have  the  benefit  of  it  under  a 
plea  which  is  avowedly  in  bar. 

The  judgment  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Remraed  and  remanded, 
yofe. — The  companion  case  of  James  H.  Morris  v.  S.  D.  Kinsey  is  for  the 
same  reasons  reversed  and  remanded. 


Robert  C.  Cox 

V. 
R.  L.  McGuiRE  ET  AL. 


^^pJevin — Pledge    hy    Borrower — Ratification — Instructions — Sec.   49, 
^^p,  82,  R.  S. ^Jurisdiction  qf  Justice. 

In  an  action  of  replevin  to  recover  a  horse  which  was  pledjfed  to  the 
d'femlrtnt  by  the  brother  of  the  plaintiff,  to  whom  it  had  been  loaned,  it  is 
hefd:  That  the  hypothesis  of  ratification  contained  in  the  instructions  was 
without  fouTu'  ition  in  the  evidence;  that  a  lien  for  charges  due  for  keeping 
a  horse  can  only  arise  under  Sec.  49,  Chap.  8'2,  R.  S.,  in  f^vor  of  one  who 
hsA  actually  '*  kept  '*  it;  that  the  borrower  of  the  horse  was  not  clothed 
with  such  indicia  of  ownership  as  would  affect  the  ow.ner's  right:  and  that 
the  defendant  can  not  now  question  the  jurisdiction'  of  the  Justice  of  the 
Peace  before  whom  the  action  was  brought. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  County  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Matheny,  Judge,  presiding. 

Messrs.  S.  D.  Scholes  and  James  M.  Graham,  for  appellant. 

According  to  the  testimony  of  appellees,  it  is  apparent  that 
appellant  did  not,  and  under  all  the  circumstances  could  not, 
ratify  the  action  of  John  Cox.  To  make  a  ratification  bind- 
ing, the  principal  must  be  fully  and  fairly  informed  of  all  the 
material  facts  and  circumstances.  G.  C.  &  S.  Ry.  Co.  v.  Kelly, 
77  111.  426;  Kerr  et  al.  v.  Sharp,  S3  111.  199;  Ecynolds  v.  Fer- 
rcc  et  al.,  86  111.  570. 


Appellate  Cohrts  op  Illinois. 


nt  in  this  case  was  neither  fairly  nor  fully  iofurmcd 
■»  and  circumstances. 

Pattoh  &  Hamilton,  for  appellees. 

ST9,  J.  Replevin  for  a  horse  by  appellant  against 
commenced  before  a  Justice  of  the  Peace  and  taken 
to  the  County  Court,  Verdict  for  defendants  and 
thereon  for  costs  and  for  a  return  of  the  property- 
nt,  a  farmer  near  Springfield,  being  the  owner  of 
In  question,  loaned  it  to  his  brother  John,  a  sewing 
igcnt,  who  used  it  for  a  time,  then  pledged  it  to 
for  a  little  borrowed  money,  and  left  for  parts 
The  debt  remains  wholly  unpaid.  It  is  not  pre- 
iwevcr,  that  John  owned  the  horse  or  was  author- 
dge  it,  but  the  defense  was  i-atification  by  apixjilant 
3  did. 

re  that  after  considerable  fruitless  search  and  inquiry, 
got  a  clew  to  the  whereabouts  of  tlie  horse  by  a 
i,  mailed  to  John  by  McGuire,  and  came  to  Spring- 
B  him.  lie  did  not  find  him  at  bis  law  office,  but 
om  Mr.  Colby,  his  partner,  that  lie  had  taken  the 
jljdge,  and  that  it  was  at  the  stable  of  api-elltcs 
/"ilson.  Mr.  Colby  testified  that  lie  told  apjjellant 
it  of  McGuire's  claim,  and  spoke  of  $15,  but  could 
fiber  whether  lie  stated  the  amount  to  be  $15,  ?17, 
jugh  inclined  to  think  it  was  $17 — his  recollection 
McGuire  first  loaned  him  $15,  and  tlien  $2  more  to 
eed— and  that  appellant  then  said  he  "would  see 
ind  see  what  the  bill  was,  and  would  either  pay  it 
the  horse,  or  let  the  horse  go  to  pay  it,"  Poffcn- 
j  only  other  pei-son  present,  paid  but  little  attention 
juversation,  and  did  not  hear  all  of  it,  but  says  he 
jllant  make  the  statement  above  quoted.  Appellant 
latter  part  of  the  alleged  statement,  and  claims  that 
lid  say  was  that  ho  "  would  rather  pay  $15  (which 
ims  was  the  full  amount  stated  by  Colby)  than  have 
e  over  it."     He  thjn  went  to  the  stable  and  found 
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the  horse.  The  proprietors  toJd  him  that  McGnire  had  left 
it  there;  that  tliey  had  no  interest  in  it  except  for  thi-ee  or 
four  days'  feed,  and  that  they  held  it  subject  to  McGuire's 
order.  Eefnsing  to  state  the  amount  of  their  bill,  he  tendered 
them  $3,  and  demanded  the  horse,  but  they  declined  to  deliver 
it  or  to  accept  the  tender,  which  he  has  kept  good. 

On  the  following  day  he  met  McGuire,  and  his  account- of 
the  interview  is  that  he  told  him  he  had  come  to  make  a  legal 
demand  for  the  horse;  to  which  McGuire  replied  that  he 
(appellant)  could  get  it  only  at  the  end  of  the  law,  and  that  he 
(McGnire)  would  not  give  it  up. 

McGuire's  testimony  is  that  he  loaned  to  John  $25  at  first, 
and  then  $2  to  pay  for  feed;  that  the  horse  was  kept  for  a 
time  at  Little's,  where  a  liability  for  $16  for  his  keeping  was 
incurred,  and  afterward,  until  replevied,  at  Keys  &  Wilson's, 
to  whom  he  thought  he  had  paid  $2.  His  version  of  the  inter- 
view with  appellant  is  as  follows :  "  Plaintiff  paid  he  had  come 
to  demand  the  horse.  I  told  him  he  could  have  the  horse  if 
he  would  pay  me  what  I  was  out;  that  I  had  loaned  his 
brother  $27,  and  had  incurred  an  expense  of  $18  for  keeping 
the  horse,  and  that  if  he  would  pay  that  he  couM  have  him, 
otherwise  I  would  not  give  him  up." 

The  foregoing,  with  unquestioned  proof  by  several  of  his 
neighbors  tliat  appellant  owned  the  horse  and  merely  loaned 
it  to  his  brother,  makes  the  case.  No  question  arises  upon 
the  admission  or  exclusion  of  evidence.  The  principal  feature 
of  tlie  instructions  for  defendants  is  the  hypothesis  of  ratifica- 
tion, which  was  also  introduced  into  those  asked  for  plaintiff 
by  the  court's  modifications,  to  all  of  which  exception  was  duly 
taken  and  which  are  here  assigned  for  error. 

This  hyix)the6is,  we  think,  was  entirely  without  foundation 
in  the  evidence.  All  that  is  claimed  to  waiTant  it  is  the 
alleged  statement  by  appellant  to  Colby,  in  the  absence  of 
McGuire,  that  he  "  would  see  McGuire  and  see  wJiat  the  bill 
was,  and  would  either  pay  it  and  take  the  horse  or  let  the  horse 
go  to  pay  it."  If  he  made  it,  which  is  denied,  and  on  its  face 
it  is  somewhat  improbable,  it  was  not  a  promise  to  Colby,  for 
the  benefit  of  McGuire,  for  ho  made  none  to  him  nor  had  any 
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ipitli  him  wliicli  conld  furnisli  any  occaBion  for  it. 
8  it  a  promiee  to  McGuire  through  him,  for  he  was  in 
>  the  agent  or  representative  uf  !McGiiire  in  this  iH^lialf, 
16  testitied.  It  was  not  a  statenient'  left  by  a[>]:ellant 
)]by  uB  his  own  agent,  for  McGuire,  for  it  in  terme  itn- 
that  he  would  himself  see  JIcGuire  about  the  matter. 
1U8    it   also  EhowB  he   did   not  then   know  nhat    liis 

had  borrowed,  nor  what,  if  any  further  claim  had 
Q  consequence  of  the  pledge;  and  hence  ha  cnn  not  be 
have  ratitied  it.  His  information  was  that  it  did  nut 
|t7,  but  it  is  clear  his  informant  did  not  claim  toknuw; 

ellant's  language  implied  that  he  would  not  do  any 
jout  itnnti)  he  should  see  McGuire  and  got  from  him 
lUiit  of  his  claim.  We  regard  it  rather  as  excluding 
L  of  a  present  ratification,  and  only  the  exprcEsion  of  a 
ion  on  his  part,  in  view  of  the  information  then  pog- 

Cleariy  to  our  minds  there  was  nothing  in  it  to  bind 

ition  is  called  by  counsel  to  Sec.  49  of  Chap.  S2,  R.  S.. 
jLvoa  to  stablckeepcrs  and  "any  pereons"  a  lien  npon 
;  *  *  *  kept  by  them  for  the  proper  charges  due 
keeping  tliereof  and  expenses  bestowed  thereon  at  tlio 
of  the  owner  or  the  person  having  possession  tliereof." 
'.r  this  means  a  lien  upon  anything  more  than  tlie  intcr- 
le  (lerson  by  whom  or  by  whose  authority,  express  or 
,  the  property  mentioned  is  delivered  lo  bo  kept,  we 
feel  called  upon  now  to  decide,  simply  relerring  to 
Q  Bailments,  Sec.  93,  93a,  and  279,  bccanse  we  appre- 
lat  a  rightful  claimant  under  this  statute  must  he  one 
1  actually  "  kept,"  and  so  had  actual  possession  of  the 
y  mentioned,  and  not  one  who  has  only  paid  or  con- 
to  pay  some  other  for  tlie  keeping.  There  is  no  evi- 
hat  McGuire,  as  a  stablekeeper  or  otherwise,  ever 
this  horse,  and  Keys  &  Wilson  have  been  paid  and 
J  all  they  can  claim. 

re  also  referred  to  the  effect  npon  the  owner's  rights 
otliing  another  with  the  indicia  of  ownership,  and  to 
I  by  which  it  ie  determined  which  of  two   innocent 
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parties  must  suffer.  If  the  law  referred  to  applied  to  cases 
like  this  it  would  soon  put  an  end  to  lending  and  all  other 
forms  of  bailment. 

Finally,  it  is  said  that  the  plaintiff  could  not  rightfully  re- 
cover because  the  value  of  the  pro|)erty  and  consequently  the 
jurisdiction  of  the  Justice  of  the  Peace  was  not  shown. 

Appellees  appear,  however,  to  have  accepted  the  judgment 
of  the  County  Court  for  a  return  of  the  property  replevied, 
without  questioning  its  jurisdiction  on  appeal,  instead  of  hav- 
ing  tlie  case  dismissed  and  suing  on  the  bond.     But  we  are 
not  considering  errors  in  favor  of  the  plaintiff  below,  if  the 
entertaining  of  jurisdiction  was  an  error,  because  no  cross- 
errors   are  assigned.      Besides,  the  bill  of  exceptions  shows 
tliat  when  plaintiff  "was  proceeding  to  prove  the  contents  of 
the  ^vrit,"  counsel  for  the  defendants  waived  it,  saying  there 
was  no  controversy  about  them.     What  is  meant  by  the  con- 
tents of  the  writ  may  not  be  entirely  clear,  but  we  presume 
thejr   included  the  value  of  the  property  in  controversy.     Tlio 
afticJixvit  on  which  the  writ  issued  stated  that  it  was  an  old 
blinci  farm  horse,  of  the  value  of  $B0,  and  under  all  these  cir- 
curasitances  we  will  venture  to  overrule  this  point 

Tile  judgment  of  the  County  Court  will  be  reversed  and 
^^  Cause  remanded. 

Jieversed  atxd  remanded. 


I^EOPLE   OF   THE  StATE  OF  IlLIXOIS  EX  REL.,  ETC. 

V. 

Thomas  W.  McFall  et  al. 

Schools — Special  School  for  Colored  Ch i J drm— Quo  Warrnnto — Prnrfice 
^^i^etUion  for  Leave  to  File  Information — Counter  Ajfidavits — Evidence. 

Upon  a  petition,  in  the  name  of  the  Attorney  General,  for  leave  to  file  an 
information  in  the  nature  of  a  qtio  warranto,  ajjainst  the  members  and  ofti- 
cers  of  the  Board  of  Education  of  the  City  of  Quincy,  and  also  ajrainst  said 
Board,  to  require  them  to  show  by  wliat  authority  they  maintain<»d,  as 
alleged,  a  special  school  in  said  city  for  colored  childreni  and  excluded  them 
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from  other  schools,  it  is  held:  That  leave  to  file  the  information  was  not  a 
matter  of  right  on  showing*  a  prima  facie  case,  ex  parte;  that  the  action  of 
the  court  in  affording  respondents,  by  means  of  a  rule  nisi,  an  opportunity 
to  be  heard  by  counter  affidavits,  if  erroneous,  worked  no  injustice;  and 
that  the  evidence  sustains  the  action  of  the  court  in  refusini;  the  leave  asked. 

[Opinion  filed  November  18,  1887.] 


}  ■: 


Appeal  from  the   Circuit  Court  of  Adams  Countj;  the 
Hon.  Wm.  Marsh,  Judge,  presiding. 

Messrs.  Georgb  Hunt  and  J.  N.  Sprigo,  for  appellant 

Leave  to  tile  an  information  in  the  nature  of  a  qico  warranto 
should  be  granted  to  the  Attorney  General,  as  of  public  right, 
upon  the  complaint  of  the  latter,  and  ex  parte  showing.  E.  S., 
Ch.  112,  Sec.  1;  People  v.  Golden  Rule,  114  HI.  42;  High, 
Ex.  Rem.,  2d  Ed.,  Sees.  697,  699,  707;  People  v.  North  Chi. 
R  R.,  88  111.  544-6. 

Upon  a  charge  of  usurpation  in  gtco  warranto  proceed- 
ings, the  burden  is  on  the  defendant  to  show  that  no  usurpa- 
tion has  been  committed.  High's  Ex.  Rem.,  Sees.  629,  696J, 
747. 

Separate  schools  maintained  at  public  expense  for  pupils  of 
African  descent,  the  exclusion  of  such  pupils  from  the  public 
schools  where  they  reside,  or  the  discrimination  in  such  schools 
against  pupils  of  African  descent,  are  each  unlawful.  111. 
Const.  1870,  Art.  VIII,  Sec.  1;  R.  S.  111.,  Ch.  122,  Sees.  105- 
107  (1874);  Laws  of  Illinois,  (1885),  p.  64,  Sees.  1,  2;  Chase 
V.  Stevenson,  71  111.  383;  The  People  ex  rel.  v.  The  Board 
of  Education  of  the  City  of  Quincy,  101  111.  308;  The  Board 
of  Education' v.  Tinnon,  26  Kas.  1;  S.  C,  40  Am.  Rep.  203; 
Clark  V.  The  Board,  24  Iowa,  206;  Smith  v.  The  Directors, 
40  Iowa,  518;  Dore  v.  Independent  School  District,  41  Iowa, 
CS9;  Kane  v.  Com.,  101  Pa.  St.  490;  People  v.  Board  of  Ed., 
18  Mich.  400;  School  District  v.  Aldrich,  13  N.  H.  139. 

Public  school  officers  have  no  power  to  exclude  pupils  of 
whatever  color  solely  for  the  reason  that  there  is  no  room  in 
the  school  house  for  them.  It  is  the  duty  of  such  officers  to 
provide  equal  accommodations  for  all  children  eligible  to  attend 
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the  public  schools.     Const.  1870,  Art.  VIII,  Sec.  1;  R  S.,  Ch. 
122,  Sec.  119  et  seq,;  Chase  v,  Stevenson,  71  111.  385. 

Messrs.  L.  E.  Emmons  and  Carter  &  Govert,  for  respond- 
ents. 

Leave  to  file  an  information  in  the  nature  of  quo  warranto 
is  in  the  sound  discretion  of  the  court  or  Judge  to  which  the 
application  is  made.  And  it  is  proper  practice  to  lay  a  rule 
ni^i  on  the  defendants  to  show  cause  why  the  leave  to  file 
tlie  information  should  not  be  granted.  Peoj^le  v.  Moore,  73 
111.  132;  People  v.  Waite,  70^I11.  25;  The  People  ex  rel.  v. 
Callaghan,  83  111.  128;  The  People  ex  rel.  v.  North  Chicago 
Pu  R  Co.,  88  111.  543;  Dillon  on  Mun.  Corp.,  Sec.  72;  Com- 
monwealth V.  Arrison,  15  Serg.  &  R  133;  Peo])le  v.  Sweet- 
ing, 2  Johns.  183;  State  v,  Tehoe,  7  Rich.  240;  State  v.  To- 
lan,  33  X.  J.  L.  195;  State  v.  Centervillo  Bridge  Co.,  18  Ala. 
678;  State  v.  Frisbee,  28  Vt.  714. 

Whether  the  application  for  leave  is  on  behalf  of  the  Attor- 
ney General  or  a  private  i^lator,  the  statute  requires  that  the 
court,  or  the  judge  thereof  in  vacation,  shall  be  satisfied  that 
there  is  probable  ground  for  the  proceedings  before  leave  to 
file  the  information  is  given.  Sec.  1,  Chap.  112,  Quo  War- 
ranto, 2  Starr  &  C,  p.  1872,  as  amended  by  the  laws  of  1881, 
p.  125. 

Whatever  the  rule  might  bo  where  the  petition  is  presented 
to  a  Judge  in  vacation,  it  is  not  error,  where  the  petition  is 
presented  in  term  time,  to  lay  a  rule  nisi  on  the  defendants 
before  granting  leave  to  file  the  information.  At  any  rate 
the  defendants  would  be  entitled  to  notice  of  the  application. 
State  V.  Burnett,  2  Ala.  (N.  S.)  140;  State  v.  Bummersall,  24 
N.  J.  L,  (Zab.)  529;  The  People  ex  rel.  v.  Golden  Eule,  114 
111.  43. 

Granting  leave  to  file  an  information  in  the  nature  of  a  quo 
warranto  being  in  the  sound  discretion  of  the  court,  the  judg- 
ment of  the  court  refusing  such  leave  must  stand  unless  such 
discretion  has  been  abused. 

Plbasakts,  J.    On  the  25th  day  of  September,  of  the  Sep- 
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tember  term,  A.  D.  1S83,  there  waa  filed  in  tlio  Circuit  Court 
for  Adams  County,  a  |]etition  in  tlie  name  of  the  Attomoj 
Geneva!,  verified  by  tlio  oath  of  Samuel  Jonson.  J.  W.  Mon- 
roe, Garrett  D  mg'ass  and  David  Jonc?,  for  leave  to  tile  an 
information  in  the  nature  of  a  quo  warrareto  against  the  appel- 
lees, who  are  alleged  to  bo  m'embers  and  officers,  and  all  the 
members  and  oftieors  of  the  Board  of  Edtication  of  the  City 
(tf  Qiiiney,aDd  also  against  said  Board,  to  require  them  to  f-liow 
by  what  authority  tliey  claimed  to  exorcise,  and  did  exercise, 
certiiin  jiowera  therein  mentioned,  and  alleged  to  be  without 
warrant  of  law  and  in  derogation  of  the  rights  of  colored  cit- 
izens of  Eaid  city. 

It  set  fortli  that  the  city  is  divided  into  nine  echool  districts, 
in  each  of  which  ia  a  public  Bt-bool  building ;  that  the  Lincoln 
District  is  about  a  mile  eqnare,  in  which  there  reside  about 
one  thousand  white  and  one  hundred  colored  children  of  age 
entitling  tliem  to  admission  to  the  public  school  of  eaid  dis- 
trict; that  it  embraces  more  colored  persons  than  any  other 
locality  of  equal  dimensions  in  said  city;  that  it  was  laid  oat 
and  established  with  its  present  bounds  in  February,  18S2, 
and  wns  so  bounded  for  the  purpose  of  including  the  largest 
number  of  colored  cliildrcn  of  echool  age  that  could  be  located 
in  one  district  of  like  size  within  said  city,  and  of  establishing 
and  maintaining  that  scliool  as  a  school  for  colored  children 
only,  and  with  intent  to  evride  the  laws  and  decii'ions  of  the 
Sii|irenio  Court  of  the  State  in  that  behalf;  that  ever  since 
its  establishment  it  has  been  and  is  now  maintained  for  that 
jiurpose  and  no  other;  that  only  coloi-ed  teachers  liave  been 
and  are  provided  for  it,  and  that,  with  few  e.xecptions,  they 
liave  been  and  are  greatly  inferior  in  fitness  to  those  provided 
for  the  other  schools,  and  that  the  system  of  grade,  discipline 
and  instruction  therein  maintained  has  been  and  is  lower  than 
that  maintained  in  said  other  schools;  that  white  children  of 
school  ago  residing  in  said  district  have  been  and  are,  without 
lawful  reason,  sent  to  other  public  soliools  of  said  city 
outside  of  said  district,  being  required  for  that  purpose  to 
travel  nnneeeasarily  and  unreasonably  Jong  distances;  that 
about  one  hundred  and  fifty  colored  children  of  school  ago 
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reside  in  other  school  districts  of  said  city,  and  that,  though 
in  a  few  cases  a  small  portion  of  them  are  admitted  into  these 
respective  district  schools,  they  are  denied  the  equal  rights, 
privileges,  advantages,  education  and  teaching  to  which  they 
are  entitled  by  law,  and  which  are  provided  for  and  accorded 
to  the  white  pupils  in  such  schools  respectively,  and  that  other 
colored  children  of  school  age,  being  a  large  proportion  of 
those  80  residing  in  said  other  districts,  are  wholly  and  unlaw- 
fully excluded  from  the  public  schools  of  the  districts  respects 
ively  in  which  they  reside  and  are  eligible  to  admission  ;  that 
by  reason  of  the  establishment  and  maintenance  of  said  Lin- 
coln School,  as  a  school  for  colored  children  only,  and  send- 
ing large  numbers  of  white  children  of  said  district  to  other 
schools,  tliose  schools  nearest  said  Lincoln  District  are  crowded 
to  such  an  extent  as  to  overtax  their  teachers  and  endanger 
the  lives  and  health  of  their  pupils  by  imperfect  ventilation 
and  impure  air,  while  the  seating  capacity  of  the  Lincoln 
School  is  only  about  one-half  occupied. 

The  petition  does  not  specify  an  instance  in  which  any  right 
of  any  person,  wliite  or  colored,  has  been  denied  or  disre- 
garded by  the  respondents,  or  any  or  either  of  them,  but  the 
unlawful  and  wrongful  acts  and  doings  so  generally  stated,  are 
thtjrein  charged  against  the  corporation,  the  Board  of  Edu- 
cation of  the  Git}'  of  Quincy,  and  respondents  as  members  and 
officers  thereof,  as  done  continuously  and  persistently  since  Fob- 
raary,  1882,  and  in  determined  defiance  of  the  law,  and 
especially  of  the  express  decision  of  the  Supreme  Court 
in  January  of  that  year  in  reference  to  this  same  Board  of 
Education  and  Lincoln  School.     101  111.  308. 

If  true,  these  charges  would  make  a  clear  case  for  the  infor- 
mation, and  very  nearly  also,  if  not  quite,  for  an  attachment 
as  for  contempt. 

As  shown  by  the  petition,  the  Board  consists  of  one  mem- 
ber elected  from  each  of  the  six  wards  of  the  city,  together 
with  the  Superintendent  of  the  schools  and  the  Mayor  of  the 
city,  who  are  ex  officio  members.  The  course  of  conduct  set 
out  would  imply  a  conspiracy  expressly  entered  into  by  every 
member  of  this  body,  and  to  which  most,  if  not  all,  the  prin- 
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cipale  and  teachers  of  the  nine  diEtricts.  mostly  ladies,  must 
also  have  been  parties.  What  motive,  pcrsonHl  to  any,  could 
liave  inflaenecd  them  to  Eiich  action,  Ib  uot  made  to  appear. 
If  it  was  race  piejudico,  which  could  hardly  have  actuated  all, 
unless  they  were  elected  and  appointed  with  epecial  reference 
to  it,  it  is  strange  that  they  did  not  ese'ude  all  coiored  children 
from  tlie  other  schools.  For,  since  according  to  the  petition 
the  Lincoln  School,  though  attended  by  the  colored  children 
of  that  diftrict,  and  by  some,  if  not  "a  largo  proportion  "  of 
the  remaining  one  hundred  and  fifty  residing  in  others,  wa.s 
only  about  half  full,  there  must  have  been  left  in  that  school 
room  for  all  the  colored  children  in  the  city  who  desired  to 
attend  a  public  school ;  and  yet  there  were  colored  children 
in  others  besides  the  Lincoln  School. 

The  petition  is  not  verilied  by  the  Attorney  General.  Of 
the  facts  in  relation  to  the  action  of  respondents,  being  local, 
he  could  Iiardly  have  had  any  personal  knowledge.  Never- 
theless, being  verified  by  the  oath  of  four  pei-sous,  and  affect- 
ing the  rights  of  a  whole  class  of  citizens  under  a  general  law. 
he  could  not  welt  refuse  to  charge  them  officially,  leaving  with 
the  parties  thus  verifying  them  the  responsibility  for  their 
establishment  by  proof.  Who  they  are,  and  what  their 
niotivca  or  means  of  knowIeJge,  except  as  hereinafter  stated. 
does  not  appear.  But  from  the  nature  of  the  charges,  the 
number  and  c'laracter  of  the  jiersons  implicated  directly  and 
indirectly,  and  the  absence  of  evidence  as  to  the  t>arties  under- 
taking to  verify  them,  it  is  no.  matter  of  surprise  that  the 
Circuit  Judge,  upon  the  supposition  that  nndei'  the  statute 
the  leave  a^ked  was  not  of  right,  and  that  he  still  had  some 
di^icretion  as  to  its  allowance,  not  satisfied  from  the  i>etition 
thus  verified  that  there  was  not  some  misunderstanding  of  tlio 
facts,  or  some  unworthy  motive  for  making  the  charges,  de- 
clined to  grant  it  upon  this  ex  parte  showing,  and  only  laid  a 
rule  nisi  against  the  respondents,  returnable  October  4th,  to 
show  canse  why  it  should  not  be  granted;  to  which  exception 
was  duly  taken. 

On  October  2d,  the  time  for  showing  snch  cause  was  ex- 
tended to  the  14th,  when  the  parties  appeared  by  their  respect- 


Third  District — November  Term,  1886.    325 

The  People  v.  McFall. 

ive  attorneys  and  the  hearing  under  the  rule  was  had.  Ap- 
pellants, with  twelve  dajs  further  time  for  preparation  to 
support  their  application,  again  read  their  petition,  verified  as 
aforesaid  and  treated  as  an  affidavit,  and  their  proposed  in- 
formation, together  with  the  fortif^'ing  affidavits  of  Araerioa 
Campbell,  Mary  Bvniim,  LawrenaRedding,  Eliza  Clay,  Martha 
Scott,  Caroline  Bergerand  Simon  Parish. 

The  first  count  of  this  information  charges  that  respondents 
nnlawfully  provided  schools  and  teachers  for  the  Lincoln  Dis- 
trict, inferior  in  quality  and  fitness  to  those  provided  for  the 
others;  that  they  refused  to  admit  colored  children  residing 
in  other  districts  to  the  public  schools  thereof,  respectively, 
bat  required  them  to  attend  the  Lincoln  School  or  none,  for 
no  other  i-eason  than  their  color;  and,  to  keep  alive  and  culti- 
vate distinctions  on  account  of  race  and  color,  unlawfully  per- 
mitted and  directed  white  and  refused  to  permit  colored 
children  of  that  district,  purely  on  account  of  their  color,  to 
attend  any  other  than  the  school  in  that  district. 

The  second  count  charges  that  they  maintain  the  Lincoln 
School  out  of  public  funds,  purely  as  a  colored  school,  and 
employ  only  colored  teachers  therefor,  and  refuse,  permit 
and  require  attendance  of  white  and  colored  children  as  stated 
in  the  first  count 

The  third  charges  substantially  the  same  facts  as  the  first, 
with  the  further  averment  that  all  the  unlawful  acts  and  do- 
ings therein  charged  were  and  are  done  solely 'on  account  of 
the  race  of  the  children  and  with  intent  to  collect  the  colored 
into  one  school  and  the  white  into  other  schools. 

The  fourth  count  charges  the  same  facts  in  substance  set 
forth  in  the  first,  but  with  the  introductory  averment  that  the 
defendants  have  unlawfully  usurped  and  exercised  the  power 
of  selecting,  designating  and  setting  a])art  one  of  said  schools 
as  a  school  at  which  all  colored  children  of  the  city  who 
attend  the  public  schools  shall  attend,  and  proceeding  to  aver 
the  unlawful  acts  charged  as  committed  in  usurpation  of 
anthority  on  account  of  color,  and  for  the  ]>urpose  of  scjiarat^ 
ing  the  colored  from  the  white  children  in  the  ]iublic  schools. 
The  fortifying  affidavits  mentioned,  excepting  that  of  Auicr- 
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Campbell,  show  that  tlio  affiiiDts  respectively  were  col- 
1  persons  residing  in  the  Wash iugton  District,  and  on  the 
and  7th  days  of  Septeiiitycr,  being  the  first  and  second  days 
he  school  term,  and  during  whicli,  aceirding  to  the  rule?, 
Itcation  for  the  admissiuD  of  pupils  are  to  be  made,  at- 
Icd  at  the  school  hoii-se  in  said  district  with  one  or  more 
dren  eligible  to  admission,  and  applied  to  the  principal  of 

school  for  the  adinission  of  said  children  tlicreto,  but  were 
ised,  and  that  since  snch  refusal  other  pii])i)s  have  been 
lifted  to  seats  in  the  school  room  from  which  they  were  so 
udcd.  Some  of  thc:<e  children  so  excluded  resided  nearer 
ho  Wasliington  than  to  the  X-incolo  School,  and  in  several 
hcse-  affidavits  it  is  fnrther  stated  that  like  applications 
e  refused  in  foimer  years. 

hilt  of  Mrs.  Campbell  sliowe  that  she  and  two  nei.;rhbors 
led,  residing  in  tlio  Lincoln  District,  made  apjiiication  to 
principal  in  the  presence  of  the  SuiJcrintendont,  for  the 
lifision  of  their  children  to  the  school  in  Jackson  District, 
ch  was  refused,  and  the  applicants  told  tliat  their  children 
it  attend  Lincolu  School  or  slay  awiiy  from  Fcliool. 
t  further  states  that  a  like  application  by  them  had  been 
leed  for  several  years  last  past,  and  that  during  all  tliat 
3  and  now,  white  children  residing  in  Lincoln  District  and 
her  than  affiant  from  Jackson  School,  have  been  and  are 
litted  to  said  Jackson  School.  The  reason  for  such  apjili- 
[in  was  that  the  Jackson  School  was  nearer  to  their  rosi- 
ce  than  was  the  Linooln,  and  that  one  of  Mrs.  CarapbelPs 
dreu  was  of  delicate  constitution,  by  reason  wliereof  it  was 
l)1e  to  walk  to  the  Lincoln,  but  eould  attend  the  Jackson 
ool,  if  permitted. 

lie  pai>ers  above  mentioned  constitute  the  entire  showing 
lo  for  the  leave  asked.     In   opposition  thereto  were  snb- 
:ed: 
,     The  rules  of  the  Board  of  Education,  duly  published, 

showing  among  other  things  that  no  pnpil  could  be  admit- 
to  a  public  school  other  than  that  in  the  district  of  liis  or 
residence  without  a  special  permit  from  the  Superintend- 

applyiiig  to  the  case  of  the  children  o£   Mrs.  Camphell 
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and  lier  neighbors  mentioned ;  that  the  criteria  of  eligibility 
to  admission  were  the  same  for  all  the  public  schools  of  the 
city,  and  that  no  distinction  in  respect  to  any  right  or  privi- 
lege of  the  children  is  made  on  account  of  race  or  color,  and 
tliat  the  Superintendent  is  required  to  ^'  see  that  the  rules 
and  regulations  of  the  Board  are  uniformly  and  faithfully 
observed  and  executed  in  all  the  departments  of  the  schools." 
2.  The  joint  affidavit  of  respondents  Demerree,  Robbins, 
Bagby,  Wells,  Kingsbaker  and  Diiker,  stating  that  since  Au- 
gust 7,  1886,  affiants  and  respondent  McFall,  the  Superintend- 
ent, have  constituted  the  Board  of  Education  of  the  Citv  of 
Quincy,  and  that  respondent  Parkhurst  is  not  nor  ever  has 
b6en  a  member  thereof;  that  they  disclaim  all  right  or  au- 
thority or  purpose  to  do,  and  deny  that  they  have  clo  le,  or 
authorized  or  con.^ented  to  any  or  either  of  the  unlawful  or 
wrongful  acts  or  things  alleged  against  them  in  the  petition 
or  proposed  information,  either  as  a  Board  or  as  members 
thereof;  that  while  some  white  children  of  the  Lincoln  Dis- 
trict liave  been  permitted  to  attend  school  in  others,  the  like 
permission  has  also  been  given  to  some  colored  children  of 
that  district — in  all  cases  alike  upon  tlie  request  of  their  parents 
and  in  accordance  with  the  general  rules  of  the  Board ;  that 
they  have  not,  directly  or  indirectly,  through  the  Superin- 
tendent or  any  principal  or  teacher,  or  otherwise,  in  any  in- 
stance, required  any  pupil  to  attend  school  out  of  the  district 
of  his  or  her  residence,  ni>r  forbidden  the  admission  of  any  to 
the  school  within  such  district  on  account  of  race  or  color,  but' 
have  positively  and  in  good  faith  instructed  all  the  officers  of 
the  Board  and  the  principals  in  cjjiarga  of  the  different  public 
schools  of  the  city^jtha  t  the  rules  should  be  enforced  and  obeyed, 
and  that  all  children,  irrespective  of  their  color,  complying  with 
them,  might  and  sliould  be  admitted  as  pupils  to  the  respect- 
ive public  schools  within  the  district  of  their  residence ;  and 
that  they  have  not  known  of  any  children  being  excluded 
from  any  public  school  building,  or  the  school  taught  therein, 
by  reason  of  color,  by  any  teacher  or  principal,  since  they 
became  members  of  this  Board.  These  denials,  going  specific- 
ally to  each  of  the  charges,  are  as  clear,  direct,  absolute  and 
emphatic  as  language  can  make  them. 
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8.  Another  joint  affidavit  of  respondents  Demerrce,  Bag- 
by,  Wells,  Kingibaker  aud  Duker,  stating  timt  adiauts,  with 
respondent  McFall  and  Kobert  II.  Bmiucrsun,  compused  the 
Boai'd  from  August,  1SS5,  to  August  7,  ISSrt,  and  that  the 
facts  set  forth  in  the  preceding  atiidavit  were  e^^tially  true  of 
that  year. 

4.  Affidavits  of  the  several  principals  of  all  district  schools, 
of  whom  all  but  two  are  women,  that  it  has  been  the  direction 
of  the  respondents,  and  esj>ccialiy  of  Sii]'erintcndent  McFall, 
that  they  should  admit  to  their  respective  schools  all  children 
of  school  age  residing  in  their  districts,  irrespective  of  their 
color,  and  that  within  the  last  twelve  months  do  such  children 
have  licen  refused  admission  to  the  school  of  their  proper  dis- 
trict on  account  of  their  color. 

That  of  the  principal  of  Washington  School  explains  the 
refusal  to  admit  the  children  of  the  several  persons  whose 
affidavits  in  sui>port  of  this  petition  have  beeu  mentioned,  ex- 
cepting Mrs.  Campbell,  whose  application  was  for  adinission 
to  another  {the  Jackson)  school.  She  states  that  the  Wash- 
ington building  cuntiiius  four  rooms,  accommodating  five 
grades;  one,  in  which  ^ihe  teaches,  being  assigned  for  the  4th 
aod  5tb,  and  one  for  each  of  the  others;  that  these  refusals 
were  but  temporary,  and  solely  for  the  reason  that  the  rooms 
assigned  for  the  grades  to  which  these  children  belonged, 
respectively,  were  full  at  the  time  of  the  ap|ilicatiuns;  that 
soon  afterward  room  was  made,  and  the  children  of  affiants 
Parish,  Bynum  and  Clay  were  admitted,  and  are  jnipils  in 
said  school;  that  no  application  has  since  been  made  for  tlie 
child  of  Mrp.  Bedding,  but  it  will  be  admitted  when  room  is 
found;  that  Mrs.  Scott  was  offered  a  permit  for  Jackson,  the 
nearest  school,  but  declined  it,  saying  she  preferred  to  wait 
for  room  in  Washington  School;  and  that  the  Berger  children 
are  attending  the  Lincoln  School;  tliat  it  of  ten  hapjiensthat 
the  room  for  one  grade  is  full  when  that  of  another  is  not; 
that  she  has  frequently  refused  admission  to  white  children 
for  the  same  reason,  and  that  colored  children  were  at  the 
time  of  these  applications,  and  have  ever  since  been,  pupils 
of  the  Washington  School,  seventeen  at  present 


Third  DistpwICt — November  Term,  1886.    329 

The  People  v.  McFall. 

^l^o  affidavit  of  Superintendent  McFall  fills  eleven  ])ages  of 
^     i*^cord,  and  is  so  pertinent  throughout  that  it  has  been 

^o^d  to  no  less  than  six  in  the  abstract. 
r^^  explicitly  denies  the  statement  of  Mrs.  Camjibell  that  he 
^^^csd  her  application  or  told  her  anything  whatever,  and 
j^ -^  ^^  that  though  he  was  at  the  school  building  at  the  time 
vs.-  ^^"x-ed  to  and  there  saw  two  colored  women  in  conversation 
tl;^  ^^  the  principal,  he  did  not  then  have  any  conversation  with 
^w  >J^,  nor  hear  or  learn  one  word  that  passed  between  them 
^  ^id  principal;  so  that  he  was  never  in  any  way  a})plied  to 
vOt  a  permit  to  these  children  to  attend  that  school.  It  cor- 
roborates the  other  respondents  and  the  principals  as  to  instruc- 
tions given  to  make  no  discrimination  between  children  on 
account  of  race  or  color,  and  denies  that  any  child  is  now,  or 
for  more  than  twelve  months  past  has  been,  required  to  attend 
a  school  out  of  its  proper  district  or  refused  admission  to  any 
within  it  on  that  account;  and  avers  that  he  has  given  permits 
to  colored  as  well  as  white  children  of  Lincoln  District  to 
attend  elsewhere.  It  shows  that  the  course  of  study  in  the 
Lincoln  School  is  identical  with  that  pursued  in  the  others  of 
the  same  grades;  that  tjie  grade  of  discipline  and  instruction 
is  as  high,  and  the  accomj)lishment,  ability  and  fitness  of  its 
princi])al  and  teachers  fully  equal  to  the  average  of  the  others; 
that  the  district  as  now  bounded  is  not  so  large  in  area  as 
some,  nor  appreciably  larger  than  others;  that  while  it  was 
originally  organized  and  equipped,  in  1872.  as  a  school  for 
colored  children  only,  to  accommodate  the  large  number  of 
that  class  who  during  and  after  the  civil  war  came  from  Mis- 
souri and  other  southern  States  and  settled  in  that  section  of 
the  city,  it  was  promptly,  upon  the  decision  of  the  Supreme 
Court,  in  January,  1882,  hereinbefore  referred  to,  reorganized 
with  reasonable  and  proper  bounds,  and  has  always  since  been, 
in  good  faith,  conducted,  like  the  other  public  schools  of  the 
city,  without  reference  to  distinctions  of  race  or  color  of  pu- 
pils; that  the  Jackson  School,  which  is  nearest,  is  not  crowded 
nor  is  its  ventilation  bad,  and  that  Washington  School,  the 
one  next  nearest,  though  at  times  crowded  or  full  in  some  of 
the  grades,  has  never  suffered  by  reason  of  pupils  admitted 
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Lincoln  District,  there  boiiig  now  there,  from  all   the 
uteidc  of  tliat  district,  only  three,  of  whom  one  is  col- 

)thcr  alHiIavit  from  the  princi|'al  of  the  Lincoln  Schooh 
that  he  is  thirty-two  years  of  age,  a  graduate  of  the 
I  department  of  Wilberforce  Univeifiity  at  Xunia,  Ohio, 
year  1879,  aod  has  taught  continuously  ever  since;  also 
ig  the  education  and  ex]>ericncc  of  the  teachers  now 
Iiini,  and  that  one  of  them  succeeded  Mrs.  Munroe,  who 
schargcd  by  tlic  Board  and  is  the  wife  of  J.  W.  Mnnroe, 
affidavit  is  filed  in  verification  of  the  petition  herein. 
otincBergerand  Martha  Scott,  two  of  the  persons  wiiosc 
its  were  tiled  in  support  of  said  petition,  s.^y  they 
not  have  made  them  if  they  had  known  the  piirjiose  for 
they  were  obtained,  confirm  the  statement  of  the  priii. 
if  the  Washington  Scliool  in  relation  to  her  i-efusal  to 
their  children,  and  further  eay  they  have  known  wliite 
in  to  he  so  refused  hy  hei'  for  the  same  reason. 
y  are  entirely  satisfied  with  the  administration  of  the 
school  system  in  Quiney,  and  do  not  believe  Uiero  is  in 
discrimination  on  account  of  race  or  color, 
i  long  statement  of  what  appears  from  the  evidence,  is 
Ldc  because  deemed  at  all  necessary  to  a  proper  discussion 
understanding  of  any  question  of  law  eonsidured  by 
'urt  as  arising  upon  the  record.  A  large  community 
!rested  in  the  public  school  system  of  the  City  of 
!.  The  value  of  this  system  depends  largely  upon  the 
[is  of  its  administration.  Every  system  of  free  common 
),  general  or  special,  is,  from  causes  that  are  inherent, 
ntly  tender  and  liable  to  be  hart  by  mere  suspicion, 
question  is  seriously  made  touching  the  fairness  and 
y  of  its  administration,  the  commnnity  es|)ecially  con- 
has  an  interest  to  know,  and  those  who  are  charged  with 
ninistration  a  right  to  have  made  known,  the  actual  facts 
case.  We  have  therefore  endeavored  to  state  tlie  proof 
[gainst  and  in  favor  of  the^e  res|>ondent3  as  fully,  and 
briefly,  as  a  due  regard  to  this  iutcrodt  and  right,  in  our 
cnt,  demands. 


b3r 
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Tlie  cbargo  against  regpondcnts  IS  that  they  have  cstablielit 

and  are  inaintaininj!:  with  public  funds,  a  schuol  in  the  City  i: 

Quincy,  for  colored  children  only.     Divers  acts  and  facta,  snc 

as  the  bounJaries  and  area  of  the  district  and  of  those  sn 

rounding  it,  the  color  of  teachers  employed  for  it,  the  adnii 

Bion  and  exclnsion  of  pnpils  to  and  from  it  and  other  school 

with  reference  to  tbeir  color  alone,  aie  alleged  as  evidence  < 

tile  cliarge.     They  fully  admit  and  we  hold  it  to  bo  eettlei 

lat  tile  establishment  and  ntainteniinceof  such  aschoolwonl 

*'*   Unlawful  exercise  of  power  by  them,  and  that  tlie  ev 

-lai-jacta  and  facta  rfleged  are  equally  unlawful  and  woul 

■^^'tinent  pi-oof  of  that  charge.     But  they  deny  both  tl 

^-^•'te  and  the  evidentiary  facts  so  alleged.     In  all  the  coi 

^  *^'  fey  so  far,  then,  uo  question  of  law  is  involved.     One 

sS«iated  by  appellants  n|x>n  the  reason  claimed  by  appcllef 

*'*e  admitted  esclnsion  from  the  Washington  School  c 

^1*1  colored  children  residing  in  that  district  and  eligibl 

.  ^*~* *"rjission  to  said  school,  viz.:  that  the  room  was  alread 

It  is  said  that  they  iiave  no  power  to  exclude  foi'  thi 

-    ^*^ti,  and  the  language  of  the  Supreme  Court  in  Chase  " 

°'^ ■V- «i neon,  71  III.  385,  that  "if  tlio  school   house  was   to 

^' '  I    it  would  have  been  eminently  proper  for  the  directors  t 

/^*  ^    enlarged  the  building,"  is  cited,  and  also  the  present  lai 

*^<^inpulsory  attendance  (R.  S.,  Chap.  12'i,  Sees.  119,  et^scj. 

^    the  incai)acity  of  the  room  could  not  he  known,  nor  coi 

^^^*Bntly  the  neces-^ity  or  duty  of  enlargement,  until  it  wi 

*■»   and  further  applications  for  admission  were  made.     Tli 

*^   contended  for  would  be  hard  upon  the  directors,  for 

.  *^3"  have  no  power  to  exclude  temporarily  for  want  of  roon 

^  ^s  still  further  beyond  their  power  to  admit  presently  i 

__^Ci\i  a  case.     Nothing  short  of  a  miracle  could  do  it ;  and  tl) 

^<lea  of  the  Supreme  Court  has  been  misunderstood. 

"We  think  the  only  question  of  law  involved  lies  back  < 
wiese  of  fact,  and  is  whether,  imdcr  the  present  statute,  tl; 
W>Hrt  was  bound  by  the  showing  of  a  prima  facie  case,  t 
parte,  to  grant  tlie  leave  asked,  without  laying  a  rule  «/*/■ 

Such  a  rule  was  according  to  the  iisual  coui-se  under  tl; 
former  statute.     It  is  clear  that  under  the  one  now  in  fore 
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not  oLIigatory.  Tho  People  ex  rel,  v.  The  Golden  Rule, 
III.  42,  But  wlicthei-  tbo  court  ini^ht  not,  in  its  diGcretion, 
rder  to  be  satiBfied  upon  tbo  queetiou  of  probable  cause, 
d  to  tbe  respondents,  by  means  of  sncb  a  rule,  an  oppor- 
ty  to  be  beard  by  counter  affidavits,  baa  not  been  directly 
ded.  It  ie  evident,  however,  tliat  under  the  present  as 
;r  the  former  statute,  the  court  has  some  discretion;  Uiat 
Sling  by  tbo  Attorney  Genej-al  of  an  information  in  the 
re  of  a  quo  warranto  is  not  a  matter  of  right;  and  that  it 
ill  an  extraordinary  remedy.  If,  therefore,  under  such  a 
laid,  a  state  of  facts  is  developed  which  shows  a  strong 
rob:ihility  of  cause  for  granting  tbe  leave,  this  court  would 
feel  called  upon  to  investigate,  and  be  the  first  to  commit 
f  upon  this  question  of  practice.  Abundant  time  having 
I  given  to  tbe  (letitioner  to  make  his  eliowing  in  sup)>ort 
is  petition,  and  the  presumption  be'ngthat  he  knew,  when 
iresentod  it,  the  sources  and  means  of  Iiis  proof  to  estab- 
it,  we  (an  not  see  that  any  injustice  has  been  dune  to  tbe 
lie  whom  he  represents  by  tlie  course  that  was  pursued, 
''e  are  by  no  moans  satislied — not  merely  from  the  deniiils 
he  respondents  and  other  affiants  of  tbe  allegations  of  tho 
tion  and  proposed  information,  but  fr<im  the  iudej^icndent 
i  apparenlly  establielied — that  there  is  any  jnst  occasion  for 
extraordinary  proceeding.  No  one  of  the  allegations  in 
petition  appears  to  us  to  he  sustained  by  anything  like  a 
londcrance  of  the  evidence. 

.  is  claimed  that  tbe  afiidavit  of  Superintendent  McFall  is 
ive;  and  by  way  of  example  it  is  observed  that  while  he 
!s  that  neither  the  Jackson  nor  tho  Washington  School  was 
■crowded  by  white  children  required  or  permitted  to  at- 
,  tbem  from  the  Lincoln  Dit^trict.  he  does  not  state  how 
as  with  the  schools  in  the  other  districts.  But  it  is  a  fair 
u]n]>tion  that  children  driven  from  the  Lincoln  District, 
ly  there  were,  would  seek  refuge  in  the  nearest  harbors, 
.•h  were  tbe  Jackson  and  Washington  Schools,  and  further. 
Iocs  positively  state  that  the  Washington  School  was  the 
■  one  frum  which  any  diildrcn  were  excluded  because  of 
want  of  room,  and   from  that  only  for   a  time.     In   this 


Thied  District — November  Term,  1886.    333 

The  Peoifle  v.  McFall. 

Statement  lie  is  corroborated  by  those  of  the  several  principals 

o/all   tliese  schools  as  to  each  respectively.     It  is  further  ob- 

serv'^d   that  he  omits  to  state  under  what  circumstances,  or  to 

wiat   oxtent,  or  when,  how  or  why,  he  began  to  grant  permits 

to  ^wrTiite  children  of  the  Lincoln    District   to   attend    other 

fcho<>lfi.    But  it  is  evident  that  this  statement,  unexplained,  is 

aga.iniit  the  respondents  and  tlierefore  tlie  omission   of  expla- 

uatioxx  is  no  evidence  of  an  evasive  disposition;  and  wo  think 

^^  ^tx lather  evident,  from   his   statement  and  those  of   others, 

tna.t    "tliey  were  given,  as  in  cases  in  other  districts,  before  this 

]>roc*^^(Jing  was  threatened  or  anticipated,  and  without  any  in- 

^'^'t  ion  on  his  part  to  exclude  white  children  fiom  the  Lincoln 

^T'li.^  only  i?LQ\.Q  prima  facie  suspicions  that  we  observe  in  the 
^^*  ol^  case  are  that  only  colored  teachers  were  employed  for, 
^'K^.      <:Dnly  colored  pupils  actually  attended  the  Lincoln  School. 

^^^Ifcese  facte,  however,  are. not  conclusive  of  any  intontion 
^  "t-Xie  Board  or  its  officers  to  establioh  and  maintain  it  as  a 
^~^^^>  ^1  for  colored  children  only.     And  that  this  condition  was 

^^  product  of  natural  causes,  without  such  intention,  we  think 
-*^  ^  irly  shown.     That  district  was  avowedly  establit^hed  for 

^^^^  purpose  at  first,  under  a  supposed  right  to  do  it.  A  larpjer 
^^"^^X)ortion  of  the  residents  of  that  quarter  of  the  city  than  of 

y^3^   other  was  made  up  of  colored  people.     Thus  the  condi- 

^^^X>  and  character  of  that  school,  as  to  color,  was  fixed  before 
^^  rendition  of  the  decision  of  the  Supreme  Court  in  Janu- 


^'3^,  1882.    It  would  have  been  a  wilfully  unlawful  discrimina- 

^^^n,  after  that  decision,  to  refuse  certificates  or  emf)loyment 

^^  colored  teachers.     The  character  of  the  population  remain- 

^^^  unchanged,  it  was  natural  that  colored  teachers  should  a|> 

ply  for  appointment  to  that  school,  and  that  white  teachers 

^Kould  not.     It  was  also  natural  that  colored  children  of  the 

district  should  attend  it;  and,  considering  their  number  and 

the  color  of  the  teachers,  it  was  also  to  be  expected  that  white 

children  would  not,  unless  compelled.     For  this  prejudice  or 

predilection  on  the  part  of  each  race,  the  Board  of  Education 

'Was  not  responsible.     If  they  neither  coerced  nor  encouraged 

they  were  not  responsible  for  its  operation  or  result.     It  is 
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)t  shown  tbat  they  did,  but  it  is  fhown  that  they  did  not 
hey  were  not  bound  to  district  the  city  so  as  to  divide  the 
ilorcd  popnTation  or  compel  the  commingling  of  the  races 
■  colors  in  all  the  Fchools,  any  more  than  they  were  bonnd 

so  difitFict  it  aa  to  divide  and  compel  the  commingling  of 
ffercnt  white  nationalities.  Tlie  districting  actnally  made  was 
f  a  territorial  division,  as  reqnired  by  the  case  cited  of  School 
istrict  V.  Aldrith,  13  N.  H.  139,  and  that  was  enough,  pro- 
ded  it  was  not  so  made  for  the  purpose  of  establishing  a 
ce  school.  There  is  no  satisfactory  evidence  of  the  mimber 
white  children  in  the  district  aa  established.  The  peti- 
>ii  Etatea  it  as  ''abont"  one  thousand,  and  the  verification  is 

general  terms,  that  tlie  petition  is  triic;  bnt  tliis  is  hardly 
ore  than  a  statement  under  a  videlicet,  and  there  is  no  other 

idence  as  to  the  nnraber.  What  proportion  was  Roman 
itholic,  or  for  other  reason  non-attendants  n|>on  pnbiie 
hools,  is  not  stated.  But  if  that  be  the  number,  then  it  is 
:ar,  considering  the  number  of  colored  children  stated  in  the 
itition  as  residing  therein,  that  the  district  could  not  have 
len  so  bonnded  from  a  purpose  to  establish  an  exchiaively 
'lored  school.  According  to  a  clear  preponderance  of  the 
■idence,  it  has  been  open  for  admission  of  white  children  as 
eoly  as  of  colored,  and  not  one  who  was  eligible  and  desired 

attend  has  been  excluded,  or  by  the  Board  or  any  of  itsoffi- 
rs  sent  or  required  to  attend  elsewhere.  The  number  jier- 
itted  to  attend  elsewhere,  or  some  approximation  to  it,  might 
ive  been  alleged  and  shown  by  tlie  petitioner,  bat  no  such 
legation,  nor  any  attempt  at  such  showing,  has  been  made. 

is  admitted  that  some  were  so  permitted,  but  this  admission 
fords  no  proof  of  a  purpose  or  policy  to  prevent  the  atteiid- 
ice  of  white  children  at  that  school,  since  like  permission  was 
ven  to  some  colored  children  of  the  same  district,  and  to 
ith  white  and  colored  in  the  other  districts,  but  in  all  cases 
)on  the  request  of  their  parents  and  under  rules  of  general 
(plication.  And  if  it  ap|)eared,  as  it  does  not,  that  a  larger 
oportion  of  such  permits  had  been  given  to  white  children 
that  district  than  of  any  other,  upon  such  requests,  and 
ithout  coercion  or  positive  influence  used  by  the  Board  of 
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Education  to  induce  them,  we  should  not  regard  that  fact  as 
evidence  of  any  abuse  or  usurpation  of  power,  for  we  are  not 
jveparod  to  hold  that  it  was  their  duty  to  make  special  oppo- 
sition to  the  inclination  of  white  parents  of  that  district  to 
havo  tlieir  children  taught  in  other  schools,  under  existing 
circxTiTi  stances. 

H^ci  all  the  facts  shown  by  a  clear  preponderance  of  evi- 

cJenco,    heard  under  the  rule  nisi^  appeared  by  the  petition, 

the  Circuit  Court,  in  our  opinion,  would  have  been  justified 

nnJoi-    the  statute  in  refusing  the  leave  asked  ;  and  if  it  erred 

Jn  affording  the  opportunity,  by  means  of  that  rule,  for  the 

presGntation  of  the  facts  as  shown  by  the  res])ondents,  which 

^^e   do  not  decide,  it  was  an  error  that  worked   no  injustice. 

Tl^iei   order   refusing   the   leave   asked   will    therefore    be 

Order  affirmed. 


Frances  C.  Sanborn* 

r. 

Haynes,  Gordon  &  Company. 

«■«  and  Oeeupafion-^Contract — Landlord  and  Tenant— Kofi ce — OueS' 
"^**   ^  Fact -Conflict  qf  Evidence. 

^         *      The  action  of  assumpsit  for  use  and  occupation  is  founded  upon  con- 
'^^t,  express  or  implied,  and  the  relation  of  landlord  and  tenant  must  exist. 
"^^      Where  one  continues  to  occupy  premises  after  beinj?  notifiod   by  the 
^  tier  that  he  will  be  expected  to  pay  rent,  he  will  be  liable  for  u.^^e  and 
^^^vipation. 

^.  In  the  case  presented,  the  evidence  being  sharply  conflicting,  this 
^^"^xt  declines  to  interfere  with  the  finding:  by  the  court  below  that  tlie 
*^^intiff  did  not  notify  the  defendants  that  they  would  be  expected  to  pay 
^*^e  rent. 

[Opinion  filed  November  18,  1887.] 

Appeal  from   the  Circuit   Court  of  McLean  County;  the 
Ijon.  O.  T.  Rkkves,  Judge,  presiding. 
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to  Appellate  Courts  of  Illinois. 

>i..  26.]  Sarborn  r.  Haynee,  Gordon  &  Co. 

Messrs.  Fiob  &  FuiLut'S,  for  appelluDL 

Messrs.  Kerrics,  Lccas  &  Sfbhceb,  for  appellees. 

Wall,  J.  The  present  action  was  bronglit  by  the  appellant 
ainst  the  appellees,  assumpsit,  for  use  and occiijation  of  cer- 
n  premises  in  the  town  of  Chenoa.  The  case  was  tried  by 
B  court,  a  jnry  being  waived,  and  resnlted  in  a  judgment  for 
9.29  in  favor  of  the  plaintiff,  from  which  the  plaintiff  ap- 
ale,  and  urges  upon  tlie  record  as  here  presented,  that  the 
dgnicnt  ehonld  have  been  much  larger. 
It  apjieai's  that  tlie  lot  in  question  was  formerlj  owned  bj 

0  Hicke,  who  had  placed  a  mortgage  upon  it  in  favor  of 
ber,  and  being  indebted  to  Haynes,  Joi-dan  &  Company, 
ve  that  firm  a  quit-claim  deed.     The  mortgagee  pressing 

1  claim  and  being  about  to  file  a  bill  to  foreclose,  took  a 
ed  from  Haynes,  Jordan  &  Company,  as  they  say  with  the 
del-standing  that  the  frame  building  for  the  use  of  which 
is  fiuit  is  brought  should  be  reserved  and  that  they  should 
ve  the  privilege  of  moving  it  oS  the  lot,  but  paying  as 
ound  rent  while  it  remained  tliere  the  taxes  assessed  against 
a  lot.  The  present  firm  of  Ilayncp,  Gordon  &  Company 
cccedcd  Haynes,  Jordan  &  Conifany,  and  continued  to  oc- 
py  the  building.  They  paid  the  taxes,  which  were  accepted 
the  ground  rent  until  the  projerty  was  purchased  by  the 
pellaut,  when  the  point  was  made  that,  as  there  was  found 

reservation  of  tlie  house  in  the  deed,  they  had  no  right 
it. 

Tlieve  wns  some  discnssion  of  the  matter  between  the  parties, 
th  claiming  the  pro]>orty,  and  finally  proceedings  for  possee- 
m  as  well  as  this  suit  were  instituted  by  appellant 
The  action  of  assumpsit  for  use  and  occupation  is  founded 
on  contract,  express  or  implied,  and  the  relation  of  land- 
ed and  tenant  must  esist  Dudding  v.  Hill,  15  III.  61;  Mc- 
lir  V.  Schwartz,  16  III.  24. 

When  it  does  not  apj  ear  fliat  a  party  is  an  intruder  or  a 
jspasser  on  land  or  that  he  holds  it  against  the  will  of  the 
'uer,  or  that  he  is  to  enjoy  the  land   without  rent,  the  law 
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will  i-aise  an  implied   agreement  to  pay  a  reasonable   rent 
thci-efor.    Oakes  v.  Oakes,  16  111.  106. 

If  one  continues  to  occupy  property  after  he  has  been  noti- 
fied by  the  owner  that  if  he  does  so  he  will  be  expected  to 
pay  rent,  the  occupant  will  thereby  become  liable  to  the  owner 
for  use  and  occupation.  I.  C.  R,  R.  Co.  v.  Thompson,  116 
in.  159. 

The  discussion  in  this  case  is  mainly  upon  mere  questions  of 
fact,  as  to  which  there  ifi  sharp  conflict,  and  the  inquiry  is 
whether,  upon  the  evidence  under  the  rules  of  law  above  stated, 
the  judgment  is  a  proper  one.  It  is  clear  there  was  no  express 
agreement  at  any  time,  to  pay  rent  for  the  building,  the  only 
express  agreement  ever  made  being  for  gi'ound  rent.  This  was 
founded  upon  the  understanding  that  the  house  was  reserved, 
and  was  carried  out  for  some  years  upon  the  supposition  that 
such  reservation  was  contained  in  the  deed.  When  at  length 
it  af)peared  there  was  no  such  reservation,  and  the  owners! lip 
of  .the  building  was  controverted,  the  payment  of  the  ground 
rent  ceased.  It  is  at  this  point  tliat  we  find  the  diflicult  and 
serious  question  of  fact — did  the  appellant  notify  the  appel- 
lees that  if  they  continued  to  occupy  the  building  they  would 
be  expected  to  pay  rent?  It  is  so  asserted  on  the  one  side, 
and  is  positively  denied  on  the  other,  and  upon  tlie  answer 
must  depend  tlie  question  of  liability.  Upon  the  solution  of 
this  question  of  fact  turns  the  conclusion  of  law  as  to  whether 
there  is  an  agreement  to  be  implied  that  the  appellees  would 
pay  a  reasonable  rent  for  the  building. 

The  court,  sitting  as  a  jury,  found  the  issue  for  the  defend- 
ants, and  allowed  the  p'aintiff  the  unpaid  ground  rent,  of 
which  defendants  made  no  complaint. 

We  are  unable  to  say  that  this  finding  is  so  far  opposed  to 
the  evidence  as  to  justify  interference  m  this  court 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
YoL.  XXVI  a 


i  Appellate  ConKT3  of  Illiwois. 

.  'J6.]  City  of  Cbampaign  v  Mclnuis. 

^^The  City  of  Champaign 

V. 

Maria  McInnis. 

'•inMpal  Corpomtiona — Pergonal  Injury — Dt/eeliee  SIdeica!!: — Notiet 
egligentt. 

A  municipul  corporation  \%  cbarired  with  the  SDperriaiiia  of  it<  streetsi 
must  keep  ttiem  in  a  reasonably  safe  condition. 

In  an  action  agaiDHt  n  municipal  corpontion  to  recover  danuiifes 
led  bj  II  defective  sidewalk,  it  is  held:  That  the  verdict  for  tbe  pliiitiliff 
istajned  by  the  evidence;  thnt  notice  to  tbe  defendant  of  the  defec'ive 
iition  of  the  walk  ia  to  be  presumed  from  lapse  of  time;  and  that  it  ia 
material  wbetbiT  the  walk  was  laid  by  tfaa  defendanL 

[Opioion  filed  Kovember  IS,  1887.] 

Ippkal  from  the  Circuit  Court  of  Cliampaign  Coiintj;  the 
D.  J,  V.  HtiauKa,  JudgOiprosidiog. 

Uceers.  E.  L.  Sweet  aud  EL  W.  Mathews,  for  appellant 

Ucssrs.  J.  L.  Kay  and  H.  B.  Slacson,  for  appellee. 

Wall,  J.     The  appellee  recovered  a  judgment  for  $555 

liiist  appellant  on  account  of  injuries  EiiBtaincd  by  reason  of 

yffctive  uidewalk. 

A'o  iind  the  evidence  snpports  the  verdict.     Tlie  plaintiff 

icais  to  have  been  exercising  ordinary  care,  and  tliere  can 

but  little  if  any  doubt  the  injury  is  directly  due  to  the  fact 

.t  the  walk  was  bsidly  out  of  repair. 

The  injury  was  severe,  a  bone  being  broken,  and  the  amount 

>wed  is  moderate. 

From  tbe  length  of  time  the  walk  was  out  of  order,  it  is  to 

presiimed  the  city  had  notice  of  its  condition,  and  therefore 

s  negligent  in  not  liaving  made  the  necessary  repairs. 

[t  is  urged  the  walk  was  not  laid  by  the  city,  and  hence 

ire  is  no  liability.     The  evidence  tends  to  show  it  was  laid 
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by  the  city  many  years  ago;  but  if  this  were  not  so,  the  city 
would  not  be  exempt.  Even  if  laid  by  a  private  person,  the 
corporation  should  have  used  reasonable  care  to  prevent  it 
from  becoming  dangerous  to  pedestrians,  and  failing  in  this, 
would  be  responsible  for  the  consequences.  The  city  can  not 
permit  a  sidewalk  to  become  unsafe,  and  as  such  a  nuisance,  and 
then  escape  liability  on  the  ground  it  did  not  build  the  walk 
in  the  first  place. 

It  is  charged  with  the  supervision  of  the  streets,  must  keep 
them  in  reasonably  safe  condition,  and  by  taxation,  is  provided 
with  the  means  of  doing  so.  City  of  Bloomington  v.  Bay,  42 
111.  503 ;  Dillon  on  Mun.  Corp.,  789  et  %eq. 

There  is  no  eiTor  in  the  instructions  given  for  the  plaintiflF, 
nor  in  refusing  a  new  trial.     The  judgment  will  be  aflirmed. 

Judgment  affirmed. 


Benjamin  Heckle 

V. 

William  Gbewe. 


Exemptions — Sale    under    ExeetUion — Double  Damages — Interest  of 
Tenant  in  Common* 

The  statute  providing  for  double  damages  for  levying  upon  and  selling, 
nnder  execution,  personal  property  claimed  to  be  exempt,  applies  to  the 
interest  of  a  tenant  in  common  of  indivisible  chattels. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the   Circuit  Court  of  Adams  County;  the 
Hon.  Wm.  Massh,  Judge,  presiding. 


Mr.  Geoege  W.  Fogg,  for  appellant 
Messrs.  Cartek  &  Goveet,  for  appellee. 


Appellate  Courts  of  iLLiNoia 

Heckle  V.  Grewe. 

1.NTB,  J.  In  an  action  of  treBjiapB  under  tlie  statate 
recovered  judgment  below  for  double  damages  against 
,  the  Sliei'iff,  for  levying  upon  and  eelling  under  exe- 
reonal  jH-ojterty  claimed  to  be  exempt. 
lestion  arising  upon  this  record  i»  whether  tlie  statnte 
i  well  to  the  interest  of  a  tenant  in  common  of  indi- 
liattels  as  to  other  kinds  of  personal  property.  We 
loe^. 

airea  the  debtor  desiring  to  avail  himself  of  its  bene- 
iko  out  under  oath  and  deliver  totheofficera  "6c)ied- 
of  his  personal  property  of  every  kinii  and  chaiacter, 
money  on  liand  and  debts  due  and  owing  to  him," 
SB  him,  after  its  appraisement  as  directed,  to  "select 
:li  schedule  the  articles  he  may  desiro  to  retain,  the 
}  vahie  of  which  shall  not  exceed  the  amount  ex- 
to  which  he  may  be  entitled."  The  schedule  is  to 
all  of  his  pro(>erty  "of  every  kind  and  character," 
light  of  selection  therefrom  is  limited  only  in  refer- 
valuc."  That  a  half  interest  as  tenant  in  common  of 
is  personal  property  of  one  kind  or  character,  need 
rgued.  Counsel  contend,  however,  that  it  is  not  an 
'  because  it  is  not  tangible.  Nor  is  a  "debt  due  and 
Every  item  of  property  that  may  be  scheduled  and 
operty  is  an  "article"  tliat  he  may  retaiu,  unless  its 
bids. 

3f  the  authorities  distingnish  between  the  interest  of 
ner  and  that  of  a  tenant  in  common,  and  hold  that 
Br  is  not  within  the  exempting  acta.  The  ground  ot 
n  seems  to  bo  in  the  nature  of  the  title.  Tlie  co- 
las  no  interest  in  any  article  of  firm  projierty  that  is 
solute  in  character  or  certain  in  quantity,  until  after 
cut  of  tlie  partnership  afTairs.  In  other  words,  he  has 
11  except  for  partnci-fihip  purposes.  He  can  not  with- 
Froin  the  uses  and  liabilities  to  which  it  is  subject  as 
perty  and  appropriate  it  or  any  undivided  interest 
o  his  own  individual  use  exclusively.  As  be  can 
Ily  do  so  by  personal  use  or  any  mode  of  assignment 
}r,  so  be  can  not  by  claim  of  exemption  under  the 
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etatxi^^^  In  an  important  practical  sense  it  is  not  in  the  lan- 
gna^^^  of  the  act,  "his  property."  See  Thompson  on  Home- 
stea-<fl  «nd  Exemptions,  Sec.  194  et  seq.  Trowbridge  v.  Cross, 
lir     m.  109. 

TJx^  interest  of  a  tenant  in  common  may  be  certain.  He 
nia.y  .^vail  himself  of  it  exchisively  by  any  manner  of  appro- 
priixtion  of  which  it  is  in  its  nature  susceptible,  by  personal 
USI3  of  tlie  chattel,  several  or  joint,  or  by  sale,  exchange  or 
ass^i^^iiment  for  any  lawful  pur]>ose,  and  without  consent  of  his 
co~t:,c3X3ant  Why,  then,  should  he  not  be  allowed  to  claim  it  as 
eJccii  i.rx  pt,  that  he  may  so  use  it?  Thompson  on  Homestead  and 
Ex^ captions.  Sec  192;  Eadcliffe  v.  Wood,  25  Barb.  52;  Ser- 
i  V.  Lusk,  43  Cal.  238. 
e  are  not  aware  of  any  decision  of  this  question  by  our 
^"^^^^  Supreme  Court  The  case  of  McMasters  v.  Alsop,  85 
^^^*  157,  involved  partnership  property  and  was  disposed  of 
^^  other  grounds.  Upon  the  terms  and  reason  of  the  statute 
^^^  liold  that  the  interest  of  appellee  here  in  question  was  ex- 
^^^ipt,  and  the  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


Mary  A.  Marmon 

V. 

Thomas  F.  Harwood  et  al, 

Creditors^  Bill — Voluntm'y  Convef/anee — Fraud — Ignorance  of  Graniee 
— Property  Retained — Subsequent  Loss — Delay — Trust — Form  of  Decree 
— Subrogation, 

1.  Where  a  conveyance'ia  sought  to  be  set  aside  as  fraudulent  because 
Voluiitar3',  it  is  not  necessary  to  show  that  the  grantee  knowingly  partici- 
pHted  in  tbe  fraud,  or  had  notice  of  the  indebtedness  of  the  grantor,  or  of 
the  insuflSciency  or  mis  application  of  the  property  retained. 

2.  The  question  whether  a  voluntary  conveyance  is  fraudulent  in  law  as 
to  creditors  of  the  grantor,  depends  upon  what  he  retains  with  which  to 
ineet  his  indebtedness.  It  is  only  when  the  debtor  has  retained  property 
clearly  ample  and  available  that  its  subsequent  loss  by  means  that  were  not 
to  be^  anticipated  can  be  considered. 
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8.  Upon  8  creditors'  bill  to  set  aside  certnin  conveyances  and  nubject 
Ihe  property  conveyed  to  (he  payment  of  a  iadgmsnt,  it  ja  held:  That  it 
wtt»  unneceMary  to  charge  or  prove  nclual  fraud;  that  the  debtor  had  no 
More  riitht  to  delay  the  collection  of  the  debt  in  quMtioo  than  to  prevent  its 
collection  altogether;  that  no  trust  was  created  for  the  payment  of  the  com- 
plainaot'e  debti  acd  (hat  the  decree  aulEciently  protects  the  rightH  of  tbe 
ippellaoL 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Conrt  of  McLean  Connty;  tlie 
Hon.  O.  T.  Keevee,  Judge,  preeiding. 

McBsrs.  Jaueb  S.  Ewino  and  Hamilton  Spencer,  for  ap- 
pellant. 

Tiie  dccroo  appealed  from  is  erroneons,  becanse  it  dirccfa 
tlio  property  conveyed  to  Mrs.  Marmon  to  be  sold  on  the  Ilar- 
wuod  judgment,  and  is  not  in  the  alternative  that,  if  the  judg- 
ment is  not  paid  by  Mrs.  Marmon,  tlien  the  property  t-haJl 
be  sold.     Patterson  et  al.  v.  McKinney,  97  111.  41, 

The  conveyance  of  Mre.  Paist  to  Mrs.  Marmon  was  not 
fraudiileni  as  agiiinst  creditors.  She  retained  property  abun- 
dantly sufficient  to  pay  all  her  debts.  There  is  nowhei-e  in  the 
record,  neither  in  the  bill  nor  in  the  proofs,  any  suggestion 
Even,  that  Mrs.  Marmon  was  party  to  any  alleged  fraud.  She 
liad  no  knowledge  of  any  debt  owing  by  her  mother,  Mrs. 
Paist. 

To  subject  lands  to  the  payment  of  debt  because  of  a  f  rantl- 
iilent  conveyance,  it  must  ai)pear  (hat  the  grantee  had  notice 
of  the  fraud.  Kyzer  v.  Ilull  Skirt  Co.^  34  Ind.  249.  A 
voluntary  deed  made  by  a  parent  to  a  child  without  valnab'e 
cunsideration  will  be  upheld,  if  at  the  time  of  the  conveyance 
the  grantor  retains  proi>erty  reasonably  sufficient  to  pay  his 
flebte.  Durand  v.  Weiglitman,  108  111.489;  Woolbridge  v. 
Gay,  68  111.  157;  Bridgeford  v.  Riddell,  55  111.  261;  Moritz 
p.  Hoffman,  35  III.  553;  Wai-d  v.  Enders,  29  III.  5J9;  Timi- 
jonv.  Chamb!in,  8S  II!.  378;  Pratt  v.  Myjes,  56  III.  23;  Jack- 
jon  V.  Miner,  lUl  111.  550.  These  cases  refer  mainly  to  the 
pighte  of  subsequent  creditors  as  against  a  voluntary  convey- 
ance. 
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■^s  to  tho  validity  of  a  voluntary  conveyance  as  to  prior 
creditors,  it  must  be  affirmatively  shown  that  the  grantor  was 
msolvent,  or  at  least,  deeply  indebted,  at  the  time  of  making 
BucK  conveyance.  Gudgel  v.  Kitterman,  108  111.  50;  Moritz 
V-   Q^oHman,  35  LI.  553;   Patrick   v.  Patrick,  77  111.    555; 

Bf^^g^ford  V.  Hidden,  55  111.  261;  Gridley  v.  Watson,  53  111. 

^^^y  Tunison  v.  Chamblin,  88  III.  378;  Pratt  v.  Myres,  56  111. 

^  ^   Jltnmei-son  v.  Bonis,  69  III.  537;  Crawford  v.  Logan,  97 

V^"  S36;  Kehr  v.  Smith,  20  Wall.  31;  Story's  Eq.  Jur.,  Sec. 
^^"^^•^  Bump  on  Fraud.  Con  v.,  282,  287. 

Messrs.  Kerbick,  Lucas  &  Spencbr,  for  appellees. 

Pleasants,  J.  This  was  a  creditor's  bill  by  appellees,  filed 
August  11,  1886,  against  appellant,  Wm.  W.  Marmon,  her 
husband,  Maria  Paist,  Owen  L.  Cheney,  Mary  L.,  his  wife, 
and  James  S.  Neville,  to  set  aside  certain  conveyances  by  Mrs. 
Paist  to  appellant  and  Mrs.  Cheney  respectively,  and  subject 
tlie  property  therein  described  to  the  payment  of  their  judg- 
ment against  the  grantor. 

Upon  final  hearing  on  the  pleadings  and  proofs  a  decree 
was  entered  substantially  according  to  the  prayer  of  the  bill, 
from  which  Mrs,  Marmon  alone  appealed. 

There  is  no  disagreement  as  to  the  main  facts,  which  are  as 
follows:  In  April,  1884,  Mrs.  Paist,  who  was  a  widow,  and  the 
mother  of  Mrs.  Marmon  and  Owen  L.  Cheney,  made  a  prom- 
issory note,  with  the  latter  as  surety,  for  $3,556,  due  in  two 
years,  with  interest  at  seven  per  cent.  In  April,  1886, 
only  a  few  days  after  its  maturity,  appellees,  as  assignees  of 
said  note,  recovered  judgment  thereon  against  the  makers 
for  $4,053.84  and  costs,  on  which  execution  was  duly  issued 
and  returned  "no  property  found."  Therefore  this  bill  was 
filed. 

When  said  note  was  made  Mrs.  Paist  had  title  in  fee  to  the 
following  described  parcels  of  real  estate,  viz. :  Lot  sixteen 
(16)  and  the  east  half  of  lot  seventeen  (17)  in  White's  Addition 
to  Bloomington,  known  as  the  homestead;  the  south  half  of 
lot  nineteen  (19)  in  the  same  addition^  known  as  the  Cheney 
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3ett^d;  lot  six  (f>)  of  the  Assessor's  Subdivision  of  lots  50, 
2, 53  and  54,  of  tlie  original  town  of  Btooinington,  known 
e  HainmeiBlaugh  pr0[xjrtj;  and  the  east  half  of  lot  four 
1  block  (1)  of  tlie  Third  Addition  to  KortuiiJ,  and  a  strip 
nd  adjoining. 

1  the  5th  day  of  November,  1834,  she  executed  to  appcl- 
a  conveyance  in  fee  of  the  homestead,  without  consiJcra- 
and  on  the  same  day  to  Mrs.  Cheney,  also  without  con- 
ation, alike  conveyance  of  the  Cheney  homestead  and  tJie 
raerslaiigli  property,  and  on  the  10th  of  December  fol- 
ig,  the  half  lot  and  strip  adjoining  in  Normal. 
le  homestead  was  nninciimbcred,  and  of  the  value  of 
t  $7,000;  the  Cheney  homestead  was  worth  about  $2,500, 
ncumbered  for  $1,000;  the  Hammerslangh  property  was 
!Ct  to  a.  mortgage  on  which,  with  accrued  interest,  there 
>wing  about  $8,000,  and  was  sold  by  Mrs.  Cheney,  subject 
e  mortgage,  for  $i,43S;  and  the  Normal  lots  were  worth 

iiis,  by  these  conveyances,  executed  after  the  making  of 
note  mentioned  and  before  it  became  due,  Mrs.  Paist 
Q|)ted  to  divest  herself,  without  consideration,  of  all  the 
erty  she  had  that  could  bo  reached  by  execution,  and 
h  amounted  in  value  to  over  $13,000.  Besides  that  note, 
vas  liable  as  surety  for  lier  sou  on  another  for  $1,000,  to 
:  appellees. 

I  the  property  that  she  retained  consisted  of  notes  of 
on-in-law,  Mr.  Marmon,  for  $2,S00,  and  a  mortgage  on  the 
grounds  at  Bloomington  for  $6,000,  sabject  to  a  prior 
iibrance  of  about  $12,000. 

fore  the  note  first  above  mentioned  matured,  the  Mar- 
notes  belonging  to  her  were  reduced  to  one  for  $1,300 
Oi>  having  been  used  to  pay  the  smaller  note  to  appellees, 
^500  given  to  another  party),  and  this  did  not  mature 
1890  or  ISSJl. 

le  fair  grounds  were  sold  under  the  prior  mortgage  or 

deed,  and  Mrs.   Paist  became  the    purchaser   for   the 

int  due  thereon,  securing  to  the  creditors  $7,000  of  the 

liaae  muDoy  by  her  mortgage  on  the  property  and  paying 


I 
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§5,000  in  cash.  Of  this  $5,000  she  got  $4,000  of  the  proceeds 
of  the  sale  by  Mrs.  Cheney  of  the  Ilammerslaugh  bui'ding 
and  borrowed  $1,000.  She  then  sold  the  property  to  the  Mc- 
Lean County  Coal  Company,  for  which  it  assumed  the  $7,000 
mortgage  and  paid  her  $2,000  in  cash,  $3,000  in  notes  and 
S2,500  in  two  houses  and  lots  in  Normal.  Out  of  the  cash 
she  repaid  the  $1,000  borrowed  to  pay  for  the  property,  and 
the  residence,  with  the  notes  and  real  estate,  was  put  under 
control  of  Owen  L.  Cheney,  who  sold  the  realty  for  $1,900, 
converted  the  notes,  and  lost  the  whole  in  deals  on  the  Chicago 
Board  of  Trade.     He  is  insolvent. 

The  $1,300  note  of  Marmon,  all  that  remained  to  Mrs.  Paist, 
was  delivered  by  her  to  her  solicitors  to  secure  their  fees  for 
services  in  this  and  other  litigation. 

It  appears  that  when  Mrs.  Paist  conveyed  the  Hammer- 
8^angh  building  to  Mrs.  Cheney,  it  was  intended  by  both 
parties  that  it  should  be  sold  again,  and  the  proceeds  in  excess 
of  the  mortgage  upon  it,  applied  to  pay  the  note  held  by 
appellees,  and  that  the  change  of  purpose,  by  which  it  was 
applied  to  pay  for  the  fair  grounds,  was  not  known  to  Mrs. 
Marmon  until  after  it  had  been  so  applied. 

And  it  further  appears  that  when  the  proceeds  of  the  sale 
of  the  fair  grounds  by  Mrs.  Paist  were  placed  under  the 
control  of  Owen  L.  Cheney,  he  was  expressly  charged  by  her 
and  expressly  agreed  to  apply  so  much  as  should  be  required 
therefor  to  pay  ojBE  that  note,  and  his  conversion  of  them,  as 
stated,  was  without  the  consent  of  his  mother,  or  the  knowl- 
edge of  her  or  of  Mrs.  Marmon,  until  after  its  conversion  and 
loss,  all  of  which  occurred  before  appellees'  note  became  due. 
She  also  proposed  to  appellee  Thomas  F.  Harwood,  to  take 
the  fair  grounds  for  $16,000,  including  in  that  price  the  moi-t- 
gage  and  the  amount  of  appellees'  note,  which  he  declined  to 
do. 

The  arrangements  stvmade  and  proposed  for  the  payment 

of  this  note  may  be  accepted  as  proof  that  Mrs.  Paist  did  not 

intend,  by  the  conveyances  in  question,  to  hinder,  delay  or 

defraud  appellees,  nor  apprehend  from  then  any  such  effect. 

But  it  was  unnecessary  to  charge  or  prove  actual  fraud. 


XATE   ConRTS   OF   IlLIXOIS. 

Uarinon  t.  Harwood. 

[ipelloes  is  that  in  view  of  the  amount  of  her 
85,OUO,  and  the  character  of  the  property 
$2,300  in  unsecured  notes  not  due  until 
^e  for  ^fiiOOO  a^aiiiet  an  tiisolvent  corpora- 
y  of  iincei'tain  value  and  nnder  a  jirior 
2,000,  Mrs.  Paist  had  no  right  as  against 
ver  innocent  of  actual  fraud,  to  dooite  to 
state  of  the  value  of  1^7,000. 
t  the  Marmon  note  was  not  available  for 
on  to  their  payment  when  their  debt  Uicame 
n,  tliroiigh  any  process  of  law  or  eqnity. 
five  years  was  inevitable  in  the  natural 
Possibly  with  her  consent  it  inis;ht  have 
rtcd  into  money  by  submitting  to  a  eonsid- 
isoj^unt  But  the  faet  that  the  creditors 
s  conversion  or  application  for  so  long  a 
tie  if  any  account  in  the  view  of  the  eqnity 
for  she  liad  no  more  right  to  delay  tlicm 
thuir  debt  than  to  prevent  them  altogether. 
2;age  upon  the  fair  grounds  was,  at  the  diite 
:o  appellant,  sufficient  to  pay  them,  is  by  no 
prior  incumbrance  then  amounted  to  about 
roperty  was  eventually  sold  to  the  parties 
nost  valuable  for  less  than  ihe  aggiegate 
imbrance  and  ai)j>ellees'  debt, 
the  interval  of  time  between  the  date*of 
id  the  maturity  of  appellees'  debt,  she  ac- 
i-est  in  it,  but  Ihe  question  of  her  riglit  to 
isidcration  is  to  be  determined  by  what  she 
;he  could  take  the  clianee  of  increasing  Ifei- 
time  ^he  must  also  take  the  risk  of  its  dc- 
nnagcment  she  did  increase  it  during  that 
anagcment  also,  though  well  intended,  she 
ho  same  period,  Io6t  it  all ;  and  when  the 
mo  due  they  found  remaining  in  her  hands 
pcrty  she  had  when  the  credit  was  given, 
could  have  been  made  to  respond  to  their 
luntaiily  conveyed  every  item  of  it     If  it 
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be  said  that  the  means  by  which  she  lost  the  proceeds  of  her 
eMate  in  the  fair  grounds  were  not  to  be  anticipated,  it  may 
be  also  said  that  the  means  by  which  sho' added  to  it  and  the 
fact  of  Buch  addition  were  not  to  be  anticipated;  in  other 
words,  that  the  question  goes  back  of  "^jj^h  the  gain  and  the 
loss,  to  the  time  of  the  voluntary  conveyance.  The  inquiry  is, 
what  did  she  then  retain  ;  and  it  is  only  when  the  debtor  has 
retained  what  is  clearly  ample  and  available  to  the  creditor, 
that  its  subsequent  loss  by  means  that  were  not  to  be  antici- 
pated is  considered. 

The  claim  that  when  the  deed  was  made  to  appellant  a  trust 
was  created  for  the  payment  of  appellees  out  of  the  proceeds 
of  the  Hammerslaugh  building  which  was  at  the  same  time 
conveyed  to  Mrs.  Cheney,  is  not  sustained  by  the  evidence. 
The  deed  to  her  was  absolute,  and  whatever  may  have  been 
the  intention,  no  valid  enforceable  trust  for  that  purpose  was 
ever  created  unless  it  was  by  her  agreement  on  receipt  of 
those  proceeds,  which  of  course  was* some  time  afterward. 

Without  extending  the  argument  to  all  the  suggestions  of 
iconnsel,  the  foregoing  is  submitted  as  a  sufficient  indication 
of  the  views  on  which  the  court  reached  the  conclusion  that 
the  conveyance  to  appellant  was  within  the  rule  declared  in 
Patterson  v.  McKinney,  97  111.  41,  fraudulent  in  law  as  against 
appellees,  upon  the  assumption  that  it  was  voluntary,  which 
we  further  think  is  fairly  warranted  by  the  evidence.  The 
testimony  does  not  show  any  such  definite  parol  agreement 
with  apjxjllant,  nor  any  such  apparent  change  of  possession  or 
improvement  of  the  premises  on  the  faith  of  it,  as  would 
establish  the  equity  claimed  for  her  on  that  ground. 

Where  a  conveyance  is  sought  to  be  set  aside  as  fraudulent 
because  voluntary,  it  is  not  necessary  to  show  that  the  grantee 
knowingly  participated  in  the  fraud,  or  had  notice  of  the 
indebtedness  of  the  grantor  or  of  the  insufficiency  or  misappli- 
cation of  what  was  retained.  In  the  single  case  cited  from 
34  Ind.  249,  the  conveyance  was  made  for  a  valuable  consid- 
eration, and  we  understand  the  rule  of  notice  here  contended 
for  applies  only  to  grantees  for  value.  Appellant,  then,  is  not 
protected  by  her  ignorance. 


Third  District— May  •  Term,  1887.        349 

Michigan  Life  Ins.  Co.  7.  Beaver. 

qnestion  of  fact,  whether  the  negligence  charged  was  sufR- 
cientlj  proved.  Enough  appeared  to  warrant  a  finding  that 
at  the  time  of  the  accident  the  train  was  running  backward, 
on  a  considerable  curve,  in  a  city,  and  at  a  rate  of  speed  for- 
bidden by  its  ordinance.  These  facts  would  make  a  prima 
facie  case  under  the  statute.  The  jury  believed  it  was  not 
overcome.  All  the  instructions  asked  on  behalf  of  the  defend- 
ant were  given,  and  we  see  no  reason  to  expect  a  diflferent 
result  from  another  trial. 

Judgment  affirmed. 


The  Michigan  Life  Ins.  Co. 

V. 

Wm.  H.  Beavjjr. 

NegotiahU  Instruments — Non-Delivery  as  a  Defense — Note — Agency — 
Conftiet  of  Evidence — Question  for  Jury. 

1.  Where  the  issue  is  one  of  foot,  touching  the  delivery  or  non-delivery 
of  a  promiffiory  note  through  an  agent,  the  extent  of  his  authority  to  con- 
tract is  not  involved. 

2.  It  is  the  province  of  the  jury  to  decide  questions  of  fact,  and  where 
the  evidence  is  conflicting,  this  court  will  not  interfere  with  their  verdict . 

[Opinion  filed  November  18,  1887.J 

Appeal  from  the  Circuit  Court  of  McLean  County;  tlie 
Hon.  O.  T.  Keevss,  Judge,  presiding. 

,      Mr.  J.  S.  EwiNG,  for  appellant 

Messrs.  Joseph  W.  Fifeb  and  Thos.  F.  Tipton,  for  appel- 
lee. 

Pleasants,  J.  This  was  an  action  of  assumpsit,  brought 
by  appellant  upon  a  promissory  note  made  by  appellee,  of 
February  8,  1886,  for  $116.81,  payable  nine  months  after  date 
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What  we  are  to  determine  is  whether  the  facts  so  found, 
without  proof  of  notice  thereof  to  the  company,  would  con- 
stitute a  good  defense  to  this  action.  It  does  not  involve  any 
question  as  to  the  consideration  of  the  jiote,  or  the  right  to 
vary  its  terms  by  parol,  or  the  authority  of  Niles  to  bind  the 
company  by  such  an  agreement  as  is  claimed  to  have  been 
made,  but  simply  whetlier  the  note  sued  on  was  delivered  to 
the  company  by  the  maker  or  by  his  authority.  Such  deliv- 
ery was  necessary  to  make  tlie  promise  obligatory  upon  him 
in  favor  of  the  payee,  who  brings  this  suit.  Without  it  there 
is  no  contract  between  the  parties.  Whatever  may  have  been 
the  extent  or  limit  of  Niles'  authority  as  agent  of  the  com- 
pany, and  however  well  it  may  have  been  known  to  appellee, 
he  is  not  bound  except  in  the  manner  and  to  the  extent  he 
contracted  to  be,  and  not  at  all  if  he  did  not  contract  to  be. 
The  innocence  of  the  company  can  not  change  the  fact  or  the 
eflfect  of  delivery  or  non-delivery,  as  the  ease  maybe;  and 
that  such  fact  is  provable  by  parol,  and  that  non-delivery  is  a 
good  defense  in  an  action  like  this,  are  settled  by  many  author- 
ities, of  which  we  cite  only  the  cases  in  this  State,  of  Bied- 
erman  v.  O'Oonner,  117  111.  493;  Jordan  v.  Davis,  108  111. 
336;  O.  O.  &  F.  R  V.  E.  R  Co.  v.  Hall,  1  111.  App.  612. 
The  judgment  will  be  affii*med« 

Judgment  affirmed. 


Chicago  &  Alton  Railroad  Company 

V. 

George  W.  Hanley. 

BaiJroada — Action  for — Damages  for  Killing  Stock, 

In  an  action  against  a  railroad  company  to  recover  damages  for  Ivilling 
stock,  it  is  error  to  instruct  the  jury  that  the  law  presumes  the  injury  to 
have  been  caused  by  the  failure  to  ring  the  bell  or  sound  the  whistle. 

[Opinion  filed  November  18,  1887.] 
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Appeal  from  the  Circuit  Court  of  Macoupia  County  ;  tlie 
Hon.  J.  A.  Ckeightox,  Judge,  preBiding. 

Mr.  Thomas  Binaeeb,  for  appellant. 

Thero  is  no  testimony  from  which  it  may  be  inferred  that 
any  failure  to  give  the  crossing  signals  caused,  or  even  con- 
tributed, to  appellee's  injury. 

The  failure  to  ring  tlie  bell  or  Gound  the  whistle  mnst  have 
caused  the  injury  bcf<ii-e  the  plaintiff  can  recover.  R  R.  I. 
&  Sl  L.  K.  R.  Co.  V.  Linn,   67  III.  109. 

In  this  case  the  court  6«y :  "  The  only  question  in  this  case 
is  whether  the  neglect  to  ring  the  bell  or  sound  tlie  whistle 
caused  the  injury,"  (killing  plaintiff's  horse),  and  hold  "  the 
proof  must  show  that  the  injury  was  the  probable  result  of 
the  omission."  See  also,  I.  &  St.  L.  R.  R.  Co.  v.  Blackman, 
63  III.  117;  Q.,  A.  &  St  L.  R  R.  Co.  v.  Wellhoener,  73  III. 
60;  I.  C.  R.  R.  Co.  v.  Bull,  72  III.  537;  C,  B.  &  Q,  R.  R 
Co.  T.  Nolzki,  66  III.  455. 

Mr.  Mahlon  Ro38>  for  appellee. 

Conger,  P.  J.  Tliia  was  an  action  brought  against  appel- 
lant for  the  value  of  a  cow  killed  by  its  ti-ain  in  the  City  of 
Virden,  Illinois,  and  must  be  reversed  because  of  the  error 
contained  in  appellee's  second  instruction,  which  was  as  fol- 
lows: 

"2.  Tlie  court  mstructs  the  jury  for  the  plaintiff  that  rail- 
road companies  are,  by  law,  required  to  cause  a  bell  to  be 
rung,  or  steam  whistle  whistled,  continuously,  on  all  locomo- 
tive engines,  while  running,  approaching  and  within  eighty 
rods  of  any  public  highway  crossing,  and  that  the  public 
streets  in  cities,  villages  and  towns  are  public  highways;  and  if 
the  jury  believe,  from  the  evidence,  that  plaintiff's  cow  was 
struck  and  killed  near  a  public  crossing  by  a  locomotive 
engine  while  mnning  on  defendant's  railroad  iii  the  City  of 
Virden,  within  eighty  rods  of  and  approaching  any  public 
street  crossing,  and  that  no  such  bell  had  been  rung  or 
whistle  sounded  continuously  from  the  time  such  locomotive 
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came  within  eighty  rods  of  such  street  crossing  until  the  cow 
was  struck,  the  law  presumes  the  injury  to  liave  been  done  by 
the  negligence  of  the  railroad  company,  and  these  facts  alone, 
if  so  proved  and  found,  make  the  defendant  prima  facie 
liable  to  the  plaintiff  for  damages  to  the  full  extent  of  the 
vaUie  of  the  cow  as  shown  by  the  evidence." 

This  instruction  is  clearly  wrong  in  stating  that  the  law  pre- 
sumes the  injury  was  caused  by  the  failure  on  the  part  of 
appellant's  servants  to  ring  the  bell.  The  law  presumes  such 
failure  to  be  'prima  facie  negligence,  but  does  not  presume  it 
to  be  the  cause  of  the  injury.  Such  latter  presumption  must 
be  established  by  the  facts  and  circumstances  in  evidence,  and 
is  to  be  found  by  the  jury.  R.,  K.  I.  &  St.  L.  E.  R.  Co.  v. 
Sims,  67  111.  109. 

"The  injury  must  be  the  result  of  the  omission,  and  this 
must  be  found  by  the  jury."  L  &  St.  L.  K.  R.  Co.  v.  Black- 
man,  63  111.  117. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  caRse  remanded. 

Reversed  and  remanded. 


William  J.  Eutledgb 

V. 
M  AH  ALA  StBIBLING. 


Attachment  in  Aid — Service — Affidavit — Agent — Oljecfion  First  Raised 
in  This  Court. 

1.  Where  the  defendant  is  properly  served  in  the  original  suit,  no  service 
is  required  in' an  attachment  in  aid. 

2.  Where  the  affidavit  in  attachment  is  made  by  an  agent,  it  seems  that 
be  need  not  be  so  described  in  the  affidavit.  If  such  omission  was  a  defect, 
the  objection  could  not  be  first  raised  in  this  court. 

[Opinion  filed  November  18,  1887.] 

In  bkror  to  the  County  Court  of  Morgan  County;  the 
Hon.  O.  P.  Thompson,  Judge,  presiding. 

Vol    XXYI  23 
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L.  26-1  Rutledge  t.  Stribliits. 

Mr.  OsoAB  A.  DeLedw,  for  plaiattff. 

KfeBsrs.  Bfbisoeb  &  Dummeie,  for  defeudaDt 

OoNGEK,  p.  J.  A  Bait  in  assnmiieit  was  broaglit  in  the 
unty  Conrt  of  Morgan  Countj  by  appellee  against  appel- 
it  and  personal  eervice  regularly  had  upon  appellant  more 
in  ten  days  before  the  first  day  of  the  term  in  January, 
ST.     Before  the  term  began  an  attachment  in  aid  of  theenit 

aseumitsit  was  Bworn  ont  and  the  property  of  appellant 

ied  upon.  Appellant  appeared,  filed  a  demurrer  to  tlio 
claration  in  the  original  suit,  which  was  overruled,  and  jndg- 
!nt  rendered  nil  didt,  and  special  execution  ordered  to'eelt 
3  property  levied  upon  by  the  attachment. 
It  is  insisted  as  there  was  no  service  upon  appellant  in  the 
achment  suit,  the  awarding  of  the  special  execution  was  im- 
aper. 

We  hold  that,  as  there  was  proper  service  in  the  original  suit, 
ne  was  required  in  the  attachment  in  aid,  the  latter  suit 
ing  a  mere  adjunct  of  tho  former  and  not  a  distinct  proccod- 
;.  It  is  to  be  entitled  in  the  pending  suit  and  in  aid  there- 
Tho  appellant  being  properly  in  court  would  be  reqnii'ed 

take  notice  of  all   that  transpired  in  court,  both  in  tho 
igioal  suit  and  tlie  attachment  in  aid  thereof.     Attachment 
;t,   Sec.  31  ei  seq.;  Schnlenberg  v.   Farewell,  S4  111.400; 
rebaugh  v.  Hall,  63  III.  SI ;  Miei-e  v.  Enish,  3  Scam.  21. 
It  is  objected  that  the  attidavit  for  the  attachment  is  made 

one  Lurton,  and  that  he  is  not  described  in  the  affidavit  as 
3  agent  of  appellee.  To  this  objection  it  may  be  said  the 
,tute  provides  that  such  affidavit  may  bo  made  by  an  agent, 
t  does  not  in  express  words  require  that  the  fact  of  agency 
all  be  stated  in  the  affidavit ;  and  even  if  su':h  omi^^ion  wasa 
feet  in  tho  affidavit,  it  was  but  a  formal  one,  which  might 
ve  been  remedied  in  the  court  below.  And  as  apiiellant 
is  proi)erly  in  that  court  it  was  his  duty  to  raise  the  objec- 
m  then,  if  he  wished  to  rely  upon  it  here. 
The  judgment  of  tho  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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Elijah  McFarland 

V. 

WiLLARD  Washburn. 

Malieicus  Prosecution — Second  Appeal — RecersaL 

Upon  a  second  appeal,  in  an  action  for  malicious  prosecution,  this  court 
leversefi  the  judjirment  for  the  plaintiff,  the  evidence  being  substantially  the 
same  as  that  which  was  held  insufficient  to  sustain  the  former  judgment  for 
the  plaintiff. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County;  the 
Hon.  J.  W.  Wilkin,  Judge,  jDresiding. 

Messrs.  J.  B.  Mann  and  F.  Bookwaltkb,  for  appellant 

Messrs.  R.  C.  Weight  and  H.  P.  Blaokbubn,  for  appellee. 

CoNGBB,  P.  J.  This  was  an  action  on  the  case  for  mali- 
cious prosecution.  Upon  a  former  trial  the  case  was  brought 
to  this  court  and  is  reported  in  14  111.  A  pp.  369. 

Upon  being  reversed  and  remanded  a  new  trial  took  place, 
resulting  in  a  verdict  and  judgment  in  favor  of  appellee  for 
$15,  and  appellant  brings  the  record  to  this  court  and  urges 
as  grounds  of  reversal  that  it  is  substantially  the  same  case 
now  that  it  was  when  here  before. 

After  carefully  comparing  the  statement  of  facts  as  con- 
tained in  the  opinion  heretofore  filed  in  this  court,  and  the 
evidence  as  shown  by  the  record  in  the  case  now  before  us, 
we  find  it  substantially  the  same  case  and  same  evidence. 
When  a  cause  is  reversed  by  this  court  for  the  reason  that  the 
evidence  is  not  suflicient  to  sustain  the  finding  of  the  court 
below,  and  upon  a  new  trial  it  is  again  brought  up  for  review, 
we  shall  adhere  to  the  former  holding,  unless  there  is  a  sub- 
stantial difference  in  the  evidence  introduced  upon  the  two 
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The  mere  fact  Uiat  npon  a  eecoDd  trial  the  jury  may 
again  found  the  same  as  upou  the  iirst  trial,  can  nut 
nnleBs  we  can  see  that  they  have  had  before  them  addi- 
cvidebce,  substaQtially  diffeient,^nd  controlling  in  ils 
;ter. 

ile  eome  new  evidence  haa  been  introduced  in  the  pree- 
3Cord  it  does  not  change  the  substantia]  features  or 
i  of  the  controversy,  but  they  remain  as  befoie;  and 
such  circamstancGB  we  think  the  conclneion  reached  by 
ionrt  when  the  case  was  formerly  here  should  te 
led  as  conclusive. 

I  object  of  remanding  causes  when  revereed  by  this  court, 
the  evidence  is  insufficient,  is  to  give  an  opportunity 
i  new  trial,  to  supply,  if  possible,  the  deficiency,  not  to 
)  parties  upon  the  same  or  substantially  the  same  cvi- 
to  appeal  from  the  decision  of  this  court   to  another 

think  no  good  purpose  would  be  subserved  by  remand- 
lis  cause  for  a  new  trial,  therefore  the  judgment  of  the 
it  Court  will  be  reversed. 

•Judgment  reversed. 


Illinois  Central  Raileoad  Company 


Sally  Neeb. 

"■oorfs — Collision  ici/h  Preceding  Train — Rule — Death  tf  Eitffint 
of  EmployineiU — Liability   cf  Master — Ingtruclion — Comparaii 


VTiere,  by  the  rules  of  a  railroad  company,  anenpneer  iareqniml  to 
;h  EtatLonR  witb  grent  care,  and  is  not  entitled  to  notice  that  a  pre- 
tmin  '»  late,  be  must  be  presumed  to  have  incurred  the  harard  and 
■nlved  fls  an  incident  of  the  eiiiploiiuent 

Vhere  a  person  Itnowing  the  hazsirda  of  his  employment  as  the  bo«i- 
:onductei.l,  voluntiirily  contisues  therein  without  an;  promise  of  the 
to  do  any  act  to  r^iuler  the  sume  less  ha:-.ardous,  the  master  wilt  not 
le  for  any  injury  he  may  lustain  therein,  uulesa  it  if  caused  by  the 
let  of  the  master. 


Third  District — May  Term,  1887.        357 


I 


I.  a  R.  R.  Co.  V.  Neer. 


8.  The  doctrine  of  comparative  nefrHgrence  has  no  application  where  an 
i3nwise  or  injudicious  rule  of  the  master,  well  known  and  understood  by 
the  Aervant,  produces  a  hazard  which  he  is  presumed  to  incur  voluntarily  as 
an  incident  of  his  employment. 

4.  The  fact  that  an  engineer  is  under  instructions  to  make  certain  time, 
does  not  modify  or  dispense  with  a  standing  rule  as  to  the  care  to  be 
observed  in  approaching  stations. 

d.     It  seems  that  the  rule  in  question  is  wise  and  proper. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Champaign  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  J.  S.  Wolfb  and  B.  F.  Ayer,  for  appellant 

Messrs.  George  W.  Gere  and  J.  W.  Langley,  for  appellee. 

**  It  is  the  duty  of  a  railroad  company  to  adopt  such  rules 
and  regulations  for  the  running  of  its  trains  as  would  be 
reasonably  safe,  and  if  it  has  adopted  such  rules,  then  it  miist 
conform  to  them,  or  be  responsible  for  the  consequences  re- 
sulting from  a  departure  from  them,  unless  it  used  reasonable 
care  to  avoid  accidents  which  might  occur  from  such  depart- 
ure."   C,  B.  &  Q.  R.  R  Co.  V.  George,  19  111.  517. 

"When  the  movement  of  trains  by  telegraph  is  left  to  the  . 
discretion  of  a  division  superintendent  or  train  master  it  is  his 
duty  to  80   regulate  their  running  time  as  to  insure   safety 
against  collision."     C,  B.  &  Q.  K.  R.  Co.  v.  McLallen,  84  111. 
144. 

*'  The  peremptory  order  of  the  train  master  that  the  train 
must  be  brought  through  within  a  specified  time,  was  an 
assurance  that  the  track  would  be  safe  for  the  journey,  and  re- 
quired the  train  master  to  take  reasonable  precaution  to  mkke 
it  so."     Sheehan  v.  N.  Y.  C.  &  fl.  R  R  Co.,  91  N.  Y.  340. 

^*As  between  servant  and  employer  the  latter  is  bound  to 
use  reasonable  care  in  the  prosecution  of  the  business  in  which 
he  engages  the  former,  and  it  can  not  be  made  out  upon  prin- 
ciple, or  from  any  cases  of  authority,  that  he  shall  not  be 
liable  for  damages  arising  from  a  failure  to  do  so."  Sheehan 
V.  N.  Y.  C.  &  H.  R  R  Co.,  91  N.  Y.  334;  Flike  v.  The  B. 
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&  A.  R.  R  Co.,  53  K  Y.  554;  Cone  v.  Delaware,  etc.,  K  R 
Co.,  81  N.  Y.  206. 

"Where  the  negligence  of  the  company  is  the  proximate 
eaase  of  the  injury,  contributory  negligence  of  a  fellow-serv- 
ant is  no  defense.*'  Grand  Trunk  Ry.  v.  Cummings,  106  U- 
S.  700;  Stringham  v.  Stewart,  100  N.  Y.  526;  Cone  v.  D.,  L. 
&  W.  Ry.,  81  N.  Y.  208. 

"  The  train  master  and  his  assistants,  in  relation  to  train  men, 
are  vice  principals.  They  stand  in  place  of  and  act  for  the 
master.  Tlieir  negligence  is  the  master's  negligence."  C.  R 
&  Q.  R  R  Co.  V.  McLallen,  84  111.  109;  Sheehan  v.  K  Y.  C. 
&  H.  R  R  Co.,  91  N.  Y.  332;  Darrigan  v.  K  Y.  &  N.  E.  Ry., 
52  Conn.  285. 

"A  master  is  always  liable  for  negligence  in  respect  to 
such  acts  and  duties  as  he  is  required  to  perform  and  dis- 
charge as  master."     Flike  v.  Boston  R  R.  Co.,  53  N.Y.  553. 

*'A  master  can  not  relieve  himself  from  damages  occa- 
sioned by  his  own  negligence  by  contract,  either  expressed 
or  implied."  Lake  Shore  *&  M.  S.  R  R  Co.  v.  Sprangler, 
(Ohio)  8  N.  E.  Rep.  467;  Kansas  Pacific  Ry.  Co.  v.  Peavy,  29 
Kas.  169;  Railroad  Co.  v.  Lockwood,  17  Wall.  357. 

Wall,  J.  This  action  was  brought  by  the  administi'atrix 
of  James  A.  Neer,  deceased,  to  recover  damages  by  reason  of 
the  death  of  said  Neer.  There  was  judgment  for  the  plaintiff 
below  for  $5,000,  from  which  an  appeal  is  prosecuted  by  the 
railroad  company.  The  deceased  was  a  locomotive  engineer, 
and  came  to  his  death  by  running  into  a  train  that  was  stand- 
ing on  the  track  at  Savoy  station.  The  two  trains  were  going 
in  the  same  direction  but  the  forward  train  was  some  four 
hours  behind  time.  The  right  to  recover  is  predicated  npon 
the  fact  that  the  deceased  did  not  know  this  train  was  late ; 
that  he  was  using  due  and  ordinary  care,  but  did  not  discover 
the  train  in  front  of  him  until  too  late  to  prevent  the  collision 
and  that  it  was  the  duty  of  the  defendant  to  have  notified  him 
of  the  danger.  The  defendant  insists,  on  the  contrary,  that 
according  to  its  rules  it  was  under  no  obligation  to  notify  him 
of  the  lateness  of  the  preceding  train;  that  its  rules  in  this 
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respect  are  sonnd  and  justified  by  experience;  that  he  was 
familiar  with  these  rules  and  too^  the  hazard  of  whatever  risk 
or  danger  was  involved  in  their  application,  and  that  the  acci- 
dent was  primarily  due  to  his  negligence  in  not  approaching 
the  station  with  proper  care  as  required  by  a  very  important 
rule  which  he  well  understood.  That  rule  reads  as  follows : 
*' All  trains  when  approaching  stations,  must  do  so  with  great 
care,  expecting  to  find  some  other  train  occupying  the  main 
track."  Had  this  rule  been  observed  it  is  not  probable  the 
collision  would  have  occurred. 

There  can  be  no  reasonable  doubt,  from  reading  the  evi- 
dence, that  the  deceased,  from  some  cause  not  apparent,  was 
unaware  of  his  proximity  to  the  station  until  he  saw  the  red 
light  of  the  preceding  train,  or,  perhaps,  the  signal  of  a  brake- 
man  who  started  down  the  track  with  a  lantern  to  stop  him 
if  possible.  The  only  excuse  for  this  failure  of  the  deceased 
to  know  where  he  was,  must  be  found  in  the  condition  of  the 
atmosphere.  It  was  a  rainy  and  somewhat  foggy  day  late  in 
November,  and  there  was  probably  some  difficulty  in  keeping 
the  glass  of  the  cab  clear  and  trans  j>arent.  But,  giving  de- 
ceased the  benefit  of  the  most  favorable  view  to  be  taken  of 
the  matter,  we  are  unable  to  find  any  justification  for  him  on 
this  branch  of  the  case.  If  there  was  difficulty  in  keeping  a 
good  lookout  so  as  to  know  whether  there  was  a  train  sbmd- 
ing  on  the  main  track,  which  he  was  bound  to  expect  accord- 
ing to  the  rule  just  quoted,  it  was  all  the  more  important  that 
he  should  know  where  he  was,  and  have  his  train  under  such 
control  that  he  might  stop  if  necessary.  He  was  familiar  with 
the  rules  and  with  the  road.  He  had  often  pulled  the  preced- 
ing train  and  he  knew  it  was  liable  to  be  late.  He  had  been 
late  with  it  himself  nearly  as  much  as  it  was  on  this  occasion, 
but  a  few  weeks  before,  and  he  knew  that  he  had  no  right  to 
expect  notice,  and  that  he  must  depend  on  his  own  vigilance 
to  avoid  running  into  it  if  it  was  late. 

It  is  said  he  was  under  instruction  to  make  the  run  within 
a  certain  time,  and  that  he  was  attempting  to  comply  with  this 
order.  All  trains  are  under  instructions  to  make  certain  time, 
bat  that  does  not  modify  or  dispense  with  the  standing  rule 
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as  to  the  care  to  be  observed  in  approaching  a  station.  There 
was,  then,  no  fault  on  the  part  of  the  company  in  not  giving 
him  notice  that  the  preceding  train  was  late,  and  that  he  might 
expect  to  find  it  in  his  way  standing  on  the  main  track  at 
some  station. 

There  is  in  the  record  a  considerable  amonnt  of  proof  to 
the  point  that,  according  to  the  experience  and  judgment  of 
men  whose  experience  and  judgment  should  give  their  opin- 
ions great  weight,  the  rule  in  force  on  this  road  is  a  sound  one 
and  is  generally  adopted  by  leading  roads  in  this  part  of  the 
country.  In  the  judgment  of  these  witnesses  it  is  safer  to 
require  the  men  in  charge  of  a  train  to  look  for  and  protect 
themselves  against  a  preceding  train,  than  to  attempt  to  advise 
them  from  the  office  of  the  train  master,  because  it  is  not 
possible  to  give  the  information  on  all  occasions,  owing  to  the 
various  interruptions  incident  to  the  telegraph  service,  and 
the  men,  if  relying  upon  getting  it,  might  and  y«ronld  fre- 
quently be  caught  where  information  is  impossible;  that  men 
will  thus  relax  their  vigilance,  and  that  the  result  will  be  moi-e 
danger  and  more  accident  than  under  the  S3'stem  now  in  force. 
Whether  this  reasoning  and  these  opinions  should  be  adopted 
or  not,  there  is,  in  this  record,  really  no  conflict  in  the  evi- 
dence on  the  point  as  to  the  propriety  of  the  rule,  and  if  the 
practice  of  the  appellant  in  this  respect  is  to  be  condemned,  it 
must  be  upon  a  conclusion  reached  independent  of,  and  dis- 
carding the  opinions  of  these  expert  witnesses.  We  think 
that  neither  the  court  nor  jury  has  such  knowledge  of  the 
subject-matter  as  to  justify  such  a  conclusion. 

The  operation  of  a  raih-oad  is  by  no  moans  a  simple  task, 
and  men  who  have  adopted  it  as  a  business,  and  who  spend 
their  whole  time  in  it,  are  better  qnalilied  to  express  an  opin- 
ion upon  a  question  like  this,  than  those  who  are  without  ex- 
perience  in  the  premises. 

But  whether  the  rule  is  defensible  or  not,  it  seems  to  be 
generally  adopted  on  first  class  roads,  and  the  deceased  was 
well  aware  of  its  existence.  He  knew  it  was  in  constant  appli- 
cation, and  if  it  involved  hazard  and  danger  he  must  be  pre- 
sumed to  have  voluntarily  incurred  the  risk,  unless  under  some 
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recognized  exception  this  well  known  princi])le  may  be  ignored 
in  cases  like  the  present 

There  appears  to  have  been  np  promise  by  the  company  to 
change  the  rule,  nor  does  it  appear  there  was  any  coercion  or 
other  improper  action  by  any  of  its  agents  or  officers  superior 
to  deceased,  whereby  he  was  induced  to  take  the  risk  against 
his  own  judgment  or  inclination,  nor  was  there  any  wilful  act 
of  the  toaster  injurious  to  the  deceased. 

The  record  being  in  this  condition,  the  court  gave  the  fol- 
lowing instruction,  of  which  appellant  complains: 

"  The  law  requires  of  all  persons  the  duty  of  exercising  rea- 
sonable care  and  prudence  for  their  own  personal  safety;  this 
rule  of  law  applied  to  James  A.  Neer  in  running  his  train ;  it 
was  his  bounden  duty  to  give  reasonable  exercise  to  all  his  fac- 
ulties of  judgment,  sight  and  hearng,  to  protect  himself  from 
accident  and  danger;  he  was  bound  to  use  his  knowledge  of 
the  mode  and  manner  of  running  and  operating  trains  on  the 
defendant's  road,  and  i  there  was  any  known,  regular  and 
systematic  method  of  operating  trains  on  the  defendant's 
road  shown  by  the  evidence,  then  Neer  would  be  charged 
with  knowledge  of  such  rules  and  method  of  so  operat- 
ing such  trains,  if  the  proof  shows  he  was  long  enough  on 
such  road  to  have  had  opportunity  to  learn  and  know  its 
rules  and  methods.  And  if  the  proof  shows  that  the  defend- 
ant's regular  method  of  running  or  operating  its  trains  was  a 
dangerous  one,  and  liable  to  result  in  accident  or  injury  to 
the  employes,  and  if  the  proof  shows  that  Neer  continued 
in  the  employment  of  the  defendant,  knowing  that  its 
method  or  system  of  operating .  its  trains  was  dangerous  and 
hazardous  and  liable  to  involve  wrecks  and  collisions,  and  if 
yoa  believe  from  the  evidence  here,  that  the  alleged  collision 
complained  of  was  one  of  the  ordinary  and  probable  hazards 
an-d  results  of  such  alleged  dangerous  method  of  running 
and  •  operating  defendant's  trains,  and  if  the  alleged  collision 
resulted  in  the  death  of  Neer,  then,  in  that  event  of  the 
proof,  the  plaintiff  could  not  recover,  unless  the  proof  should 
show  Neer's  negligence  slight  and  that  of  the  defendant's 
negligence  gross  or  wilful  when  compared  with  each  other." 


362  Appellate  Courts  of  iLLiiifois. 

Vol.  26.]  C.  &  E.  L  R.  R.  Co.  v.  TUton. 

In  the  case  of  Staflford  v.  C,  B.  &  Q.  R  R  Co.,  114  111. 
244,  the  Supreme  Conrt  annonnces  it  as  well  settled  '*that  if  a 
person,  knowing  the  hazards  of  his  employment  as  the  busi- 
ness is  conducted,  voluntarily  continues  therein  without  any 
promise  of  the  master  to  do  any  act  to  render  the  same  less 
hazardous,  the  master  will  not  be  liable  for  any  injury  he  may 
sustain  therein  unless,  indeed,  it  may  be  caused  by  the  wilful 
act  of  the  master."  The  instruction  was  erroneous  in  that 
it  left  the  jury  to  qualify  the  non-liability  of  the  master 
in  the  case  supposed  by  the  doctrine  of  comparative  negli- 
gence. That  doctrine  has  no  application  where  an  unwise  or 
injudicious  rule  of  the  master,  well  known  and  understood  by 
the  servant,  produces  a  hazard  which  the  servant  is  presumed 
to  incur  voluntarily  as  an  incident  of  the  employment. 

It  appears  from  the  record  that  the  collision  caused  the 
death  of  Neer  not  only,  but  of  three  others  who  were  in  the 
caboose  of  the  forward  train  and  wei'e  probably  passengers. 
Notwithstanding  the  natural  sympathy  for  tlioso  who  have 
sustained  loss  by  the  death  of  the  engineer,  public  policy  de- 
mands that  the  lives  of  those  who  travel  upon  railroads  be  not 
imperiled  by  the  negligence  of  men  in  charge  of  trains.  To 
support  this  judgment  is,  in  our  view  of  the  case,  to  put  a  pre- 
mium upon  the  negligence  of  one  who  should  have  been  care- 
ful and  vigilant,  not  only  for  the  protection  of  property  in 
his  care,  but  for  the  safety  of  human  life,  his  own  included. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Heversed  ofid  remandecL 
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81  153    Chicago  and  Eastern  Illinois  Railroad  Company 

V. 

« 

Alice  Tilton. 

Railroads — Perffonal  Injury — Highway  Crosnitig — Ohsf ructions — Fate 
of  Speed — Ordinance — Instructions — Contributory  Negligence, 

1.  In  an  action  against  a  railroad  company  to  recover  damages  for  an 
injury  received  at  a  highway  crossing?,  it  is  held:  That  the  verdict  for  the 
plaintiff  is  sustained  by  the  evidence;  that  instructions  touching  the  growth 
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of  trees  and  a  hedge  on  the  defendant's  right  of  way,  so  as  to  obstruct  the 
riew  of  the  croraing  in  question,  and  with  reference'  to  compliance  with  an 
ordinance  as  to  the  rate  of  speed,  were  properly  given,  and  that  an  instruct 
tion  to  the  effect  that  certain  facts  made  out  a  case  of  negligence,  was  prop- 
erly refused. 

2.  It  would  be  improper  for  the  court  to  instruct  the  jury  as  an  absolute 
pTopoeition  of  law,  equally  applicable  in  all  cases  and  under  all  circum- 
stances, that  one  attempting  to  cross  a  railroad  track  must  first  stop  and 
listen  to  see  if  there  be  an  approaching  train.  It  is  for  the  jury  to  determine 
from  the  fads  of  the  particular  case  whether  the  plaintiff  was  guilty  of 
negligence* 

[Opinion  filed  November  18, 1887.] 

Appeal  from  the  Circuit  Court  of  Yermillion  County;  the 
Hon.  J.  W.  "Wilkin,  Judge,  presiding. 

Messrs.  Wm.  Arhbtrono  and  J.  B.  Mann,  for  appellant. 

Messrs.  H.  M.  Stbely  and  F.  Bookwalteb,  for  appellee. 
It  is  gross  negligence  on  the  part  of  a  railroad  company  to 
run  its  trains  tlirough  a  town  at  a  rate  of  speed  prohibited  by 
law.  C.  &  A.  E.  E.  Co.  v.  Becker,  84  HI.  483 ;  C.  &  A.  E. 
K.  Co.  V.  Engle,  84  111.  397;  C,  B.  &  Q.  E.  R  Co.  y.  Stumpy, 
69  111.  409 ;  C,  B.  &  Q.  E.  E.  Co.  v.  Lee,  87  111.  454 ;  Wa- 
bash  R  R  Co.  v.  Henks,  91  111.  406;  L.  E.  &  W.  Ey.  Co.  v. 
Zoffinger,  107  111.  199 ;  I.  &  St.  L.  R  R  Co.  v.  Peyton,  76 
111.  340;  T.  P.  &  W.  R  R  Co.  v.  Deacon,  63  111.  91. 

It  was  the  duty  of  appellant  to  cause  a  bell  to  be  rnn^  or  a 
whistle  sounded  continuously  as  they  approached  the  crossing. 
If  this  contributed  to  injury  of  appellee,  or  by  its  use  might 
have  prevented  it,  the  company  is  liable.  T.,  W.  &  W.  Ey. 
Co.v.  Jones,  76  111.  311;  I.  C.  R  R  Co.  v.  Benton,  69  111. 
174;  P.  P.  &  J.  R  R  Co.  v.  Siltraan,  88  111.  529;  I.  C.  R 
R  Co.  V.  Modglin,  86  111.  481. 

It  was  negligence  in  appellant  to  suflfer  the  hedge  to  grow 
upon  its  right  of  way,  obstructing  the  view  of  approaching 
trains.  R  R  I.  &  St  L.  R  E.  Co.  v.  Hillmer,  72  111.  235 ;  I.  & 
St  L  R  R  Co.  V.  Smith,  78  111.  112;  Dimick  v.  C.  &  N. 
W.  Ky.  Co.,  80  HI.  338;  P.  P.  &  J.  R  R  Co.  v.  Siltman,  88 
III.  629;  C,  B.  &  Q.  R  R  Co.  v.  Payne,  59  111.  641. 
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The  whole  question  of  negligence  is  one  of  fact,  for  the 
jnry  to  determine  under  all  the  evidence,  and  not  for  the 
court.  I.  C.  E.  R  Co.  v.  Haskina,  115  111.  300 ;  C.  &  A.  R  R 
Co.  V.  Bonifield,  104  111.  224;  C.  &  A.  R  R  Co.  v.  Kobin- 
eon,  8  m.  App.  140. 

CoNGEK,  P.  J.  The  declaration  in  this  case  alleges  "  that 
on  the  25th  day  of  August.  1886,  at  the  City  of  Hoopeston, 
Vermillion  County,  the  plaintiflF  was  traveling  in  a  biig.scy 
drawn  by  two  horses,  on  Penn  Street,  which  is  a  public  street 
and  highway  within  the  corporate  limits  of  the  said  Hoopes- 
ton, which  highway  crossed  the  defendant's  road;  that  plaint- 
iff was  traveling  in  said  buggy  westwai*d  on  said  highway, 
across  the  right  of  way  of  the  defendant,  using  due  care  and 
caution,  and  just  as  said  horses,  di-awing  said  buggy,  approached 
defendant's  track,  and  just  as  their  heads  were  about  on  a  line 
with  the  east  side  of  the  main  track  of  defendant's  road,  a  train 
of  cars  of  defendant,  drawn  by  a  locomotive,  approached  said 
highway  crossing  from  the  south,  which  said  locomotive  and 
train  were  negligently  run  and  operated  by  defendant,  that  is 
to  say,  to  wit:  said  train  was  running  at  a  great  speed,  to  wit, 
twenty  miles  per  hour,  contrary  to  the  provisions  of  Sec.  1, 
Chap.  8,  of  the  Uevised  Ordinances  of  the  City  of  Hoopeston. 
Said  ordinance  declares  that  it  shall  be  un'nwful  for  any  rail- 
road corporation  to  run  a  train  along  its  tracks  within  the  c  r- 
porate  limits  of  Hoopeston,  at  a  speed  exceeding  the  rate  of 
six  miles  per  hour;  providedj  that  jiassenger  trains  may  be  run 
at  the  rate  of  ten  miles  per  hour.  Plaintiff  further  avers  that 
no  whistle  was  sounded  by  the  engineer  or  fireman  continu- 
ously before  the  train  reached  said  crossing,  as  required  by 
law,  and  that  along  the  east  line  of  defendant's  right  of  way, 
leading  south  from  said  crossing,  there  was  growing  a  very 
high,  wide-spread  hedge,  and  a  large  number  of  tall  trees;  that 
by  reason  of  defendant's  not  sounding  the  whistle  or  ringing 
said  bell,  as  required  by  law,  and  by  reason  of  said  train  mov- 
ing at  such  rate  of  speed,  and  by  reason  of  the  obstruction 
caused  by  said  hedge  and  trees,  plaintiff  did  not  know  of  the 
approach  of  said  train,  and  by  reason  of  the  premises  said  horses 
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became  frightened  and  turned  short  around^  upsetting  the 
^^S^y  ^nd  running  away,  throwing  plaintiff  out  upon  the 
ground,  breaking  her  left  ai-m  and  dislocating  her  left  wrist, 
and  otherwise  injuring  her  person;  which  injuries  caused  her 
great  pain  and  deprived  her  for  five  months  from  following 
the  business  in  which  she  was  engaged,  to-wit,  that  of  school 
teacher.  That  at  said  business  she  was  able  to  earn  $50  per 
month  before  she  received  said  injury,  and  by  reason  of  said 
injuries  she  was  compelled  to  pay  out  and  obligate  herself  to 
pay  out  large  sums  of  money,  to-wit,  $200,  in  obtaining  sur- 
gical and  medical  attendance,  board,  care  and  nursing;  that  the 
said  plaintiff  was  greatly  damaged  by  reason  of  said  injuries 
j  being  permanent,  to  her  damage  in  the  sum  of  $1,000." 

I  The  second  count  of  the  declaration  was  the  same  as  the  firsts 

'.  except  the  additional  allegation  ^'  that  the  train  in  question 

was  a  special  ti*ain  and  not  running  upon  the  time  of  any 
regular  train,  and  that  the  train  was  carelessly  and  wilfully 
and  negligently  run,  and  that  no  bell  was  rung;  that  the  said 
hedge  extended  for  a  distance  of  half  a  mile  south  from  said 
crossing,  thereby  obstructing  plaintiff's  view  of  defendant's 
track  in  the  direction  from  which  said  train  was  approaching, 
and  that  by  reason  of  defendant's  negligently  suffering  said 
obstruction  to  gi*ow  along  said  right  of  way  and  obstructing 
plaintiff's  view,  and  also  by  reason  of  its  failure  to  ring  the 
bell  or  sound  the  whistle,  plaintiff  could  not  know  and  was 
wholly  unaware  of  the  approach  of  said  train  until  nearly  upon 
defendant's  track,  and  that  by  reason  of  the  great  speed  of  the 
train  the  plaintiff  was  unable  to  get  away  from  defendant's 
track  until  said  train  shot  past" 

The  plea  of  general  issue  was  tiled,  and  the  trial  resulted  in 
a  judgment  in  favor  of  appellee  for  $800. 

The  evidence  is  quite  voluminous  upon  the  speed  of  appel- 
lant's train,  whether  the  bell  was  rung  or  the  whistle  sounded, 
and  as  to  the  character  of  the  obstruction  to  the  view  of  ap])el- 
lee  from  the  street  upon  which  she  was  attempting  to  cross 
appellant's  road,  caused  by  the  hedge  and  trees  standing  upon 
appellant's  right  of  way,  and,  as  usual  in  such  cases,  is  contra- 
dictory; but  we  think,  after  a  careful  examination,  there  is  no 
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good  reason  to  interfere  with  tlie  conclusions  reached  by  the 
jury  upon  the  questions  of  fact 

Objection  is  made  to  insti'uction  No.  1,  given  for  appellee, 
which  is  as  follows : 

"  1.     The  court  instructs  the  jury  that  a  railroad  company 
has  no  right  to  permit  or  sufifer  a  hedge  row,  trees  or  anything 
else  to  grow  npon  or  overhanging  its  right  of  way  to  sucli  a 
height  as  to  materially  obstruct  the  view  of  a  highway  or  a 
street  crossing,  and  in  this  case  if  you  believe  from  the  evi- 
dence that  the  defendant  permitted  or  suffered  the  hedge  row 
and  tall  trees  in  question  to  grow  upon  or  along  and  overhang- 
ing their  right  of  way  to  such  a  height  and  breadth  as   to 
materially  obstruct  plaintiff's  and   her  father's  view  of  the 
approaching  train,  and  that  by  reason  thereof  plaintiff  was 
injured,  and  that  she  and  her  father  used  due  care  and  caution 
in  approaching  said  crossing,  then  your  verdict  should  be  for 
the  plaintiff." 

It  is  insisted  that  this  instruction  would  prohibit  a  railroad 
company  from  placing  obstructions  along  its  right  of  way^ 
such  as  stations,  warehouses  and  other  structures  necessary  for 
the  transaction  of  its  business.  We  do  not  think  a  fair  con- 
struction of  this  instruction  will  make  it  subject  to  such  an 
objection.  It  is  speaking  of  things  growing  and  would  be 
understood  by  the  jury  as  applying  to  the  obstructions  to 
,  which  the  testimony  related,  that  is,  the  trees  and  hedge  at 
and  near  the  street  crossing  where  the  accident  happened. 

The  second  of  appellee's  instructions  is  objected  to  because 
it  states  **that  it  is  the  duty  of , a  railroad  company  whose 
road  runs  through  a  city,  to  run  their  trains  while  in  the  city 
at  such  a  rate  of  speed  as  to  have  them  under  control,  and 
be  able  to  avoid  injury  to  persons  and  proj^erty;  and  it  is 
negligence  on  the  part  of  a  railroad  company  to  run  its  trains 
through  a  city  at  a  rate  of  speed  prohibited  by  law." 

If  the  meaning  of  this  instruction  is,  as  contended  by  appel- 
lant, that  the  comj:»any  must  so  run  its  trains  as  to  avoid,  under 
all  circumstances  and  absolutely,  injuring  persons  and  prop- 
erty, then  it  can  not  be  sustained.  But  we  do  not  think  this 
a  reasonable  construction. 
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The  rate  of  speed  allowed  by  the  ordinances  of  the  City  of 
Hoopeston  had  been  shown  to  the  jury  by  the  evidence,  and 
one  of  the  controverted  questions  was,  whether  appellant's 
train,  at  the  time  of  tlie  accident,  was  running  faster  than  the 
prescribed  rule,  and  we  think  a  jury  would  understand  the 
language  of  the  instruction  as  applying  to  injaj:ies  caused  by 
a  failure  to  comply  with  the  ordinance. 

Appellant  complains  of  the  refjisal  of  the  court  to  give  the 
following  instruction: 

"8.  It  is  not  the  exercise  of  ordinary  care  and  prudence 
for  a  person  to  trot  a  team  of  horses  directly  onto  a  railroad 
crossing,  where  he  knows  the  view  of  the  track  to  be  obscured, 
without  making  an  effort  by  stopping,  or  listening,  or  other- 
wise, to  ascertain  whether  a  train  is  approaching,  or  whether 
it  is  skfe  to  drive  upon  the  ti*ack." 

While  it  is  true  this  instruction  was  held  to  be  a  proper  ono 
in  C.  ife  K  W.  Ey.  Co.  v.  Hatch,  79  111.  137,  still  we  think 
such  holding  has  been  very  much  modified  if  not  expressly 
overruled  in  C,  St  L.  &  P.  K.  R  Co.  v.  Hutchinson,  120  111. 
687,  in  which  case  the  court  say:  "We  are  aware  of  expres- 
sions by  this  court,  when  passing  upon  the  law  and  facts,  and 
of  like  expressions  by  other  courts  of  the  highest  respectabil- 
ity, that  the  failure  of  one  approaching  a  railroad  crossing  to 
pause  and  look  for  the  approach  of  trains,  was  such  negligence 
as  would,  in  the  case  then  under  consideration,  preclude  a 
recovery.  But  we  are  not  prepared  to  say,  as  a  matter  of  law, 
that  a  person  approaching  a  railroad  crossing,  when  there  is 
nothing  apparent  to  warn  him  of  danger,  and  at  which  he 
knows  a  fiagman  is  stationed  whose  duty  it  is  to  warn  all  per- 
sons of  danger  from,  running  trains,  is  required  to  look  eloo- 
where  than  to  the  flagman.  *  *  *  It  may  be,  that  in 
the  particular  case,  a  reasonably  prudent  and  careful  man 
would  do  more  than  observe  the  absence  of  the  ordinary  sig- 
nal of  the  flagman;  but  if  so,  the  facts  and  circumstances 
should  be  submitted  to  the  jury  to  be  considered  by  them  in 
determining  whether  the  party  had,  under  all  the  circum- 
stances, exercised  ordinary  care  and  caution  to  prevent  injury." 

In  L.  S.  &  M.  S.  Ey.  Co.  v.  O'Conner,  115  111.  262,  the 
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court  usee  the  following  lano^uage:  "The  court  refused  de- 
fendant's sixteenth  instruction  which,  in  substance,  declares 
that  it  was  the  duty  of  deceased  to  keep  a  constant  lookout 
for  his  safety,  and  if  they  lind,  from  the  evidence,  that  at  the 
time  of  the  accident  he  was  not  keeping  a  lookout,  and  that 
the  injury  occurred,  wholly,  or  in  part,^rom  such  omission, 
plaintiflF  can  not  recover.  It  is  no  doubt  true  that  common 
prudence  required  the  dcceaied  to  keep  a  constant  lookout  for 
his  safety,  but  whether  he  did  so  or  not  was  a  question  of  fact 
for  the  jury,  and  not  one  of  law  to  be  determined  by  the 
court.  T^lie  instruction,  in  effect,  directed  the  jury  that  cer- 
tain facts  made  out  a  case  of  negligence  against  the  deceased 
which  precluded  a  recovery,  when  it  was  the  province  of  the 
jury  to  determine  that  fact  for  themselves  from  the  evidence. 

From  these  and  other  cases,  in  which  the  Supreme  Court 
has  said  that  it  is  improper  for  the  court  to  tell  the  jury  that 
any  particular  state  of  facts  would  or  would  not  be  negligence, 
we  are  at  a  loss  to  perceive  how  the  court  can  declare  to  the 
jury  as  an  absolute  proposition  of  law  equally  applicable  in 
all  cases  and  under  all  circumstances,  that  one  attempting  to 
cross  a  railroad  track  must  first  stop  and  listen  to  see  if  there 
be  an  approaching  train.  Tlie  circumstances  that  would  re- 
lieve one  from  such  a  prudential  and  reasonable  act  may 
rarely  occur,  but  if  it  is  not  always  and  under  all  circumstances  a 
duty,  then  the  particular  circumstances  of  each  case  must  deter- 
mine whether  the  omission  so  to  do  would  be  negligence  or 
not.     We  think  the  instruction  was  properly  refused. 

Finding  no  substantial  error  in  the  record,  the  judgment  of 
the  court  below  will  be  affirmed. 

Judgment  affirmed. 
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DoGGETT,  Bassett  &  Hills  Co. 

V. 
EdWAKD  BATEa  FOB  USE,  ETC. 

Inmhency—Sale  to  Creditor— Reserrafion  of  Surplus — Chattel  Mort- 
gage—Attachment— GMtiishment — Value  qf  Goods — Competency  of  Wit- 
nesses, 

L  The  sale  and  transfer  by  a  debtor  of  his  personal  property  to  a  creditor 
to  sell  and  pay  his  debt,  the  debtor  reserving  the  surplus,  is  in  effect  a  chat- 
tel morteafife.  It  differs  from  an  assignment  to  trustees  for  the  payment  of 
specific  debtSf  with  a  reservation  of  the  surplus  to  the  assignor,  as  such  sur- 
plcis  remains  within  the  reach  of  other  creditors  by  garnishee  process  or 
other  proper  proceeding. 

2.  In  the  case  presented,  it  is  held:  That  the  contract  between  the 
defendants  and  the  debtor  is  valid  as  a  chattel  mortgage:  and  that  certain 
incompetent  witnesses  were  improperly  permitted  to  testify  as  to  the  value 
of  the  stock  of  goods  in  question. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circnit  Court  of  Piatt  County ;  the  Hon. 
J.  F.  HiTQHEs,  Judge,  presiding. 

Messrs.  Thomas  J.  Smith,  Floweb,  Eemy  &  Geegoby  and 
S.  B.  Reed,  for  appellant.  ' 

Messrs.  Lodge  &  Huston  and  Stubbs  &  Baied,  for  appel- 
lee. 

Congee,  P.  J.  In  Jannary,  1886,  Edward  Bates,  a  mer- 
chant at  Mansfield,  in  Piatt  County,  was  in  failing  circuni- 
etances.  He  had  already  paid  one  creditor  some  $1,600,  by 
permitting  such  creditor  to  take  that  amoun1>  from  his  stock 
of  ^[oods.  On  Jannary  30th,  D.  P.  Erwin  &  Com  pany,  creditors 
of  Bates,  by  their  attorney,  were  at  Monticello,  the  county 
seat,  taking  steps  to  attach  the  goods  and  property  of  Bates. 

The  attorney  of  appellants,  wlio  were  also  creditors  of 
Bates,  upon  tliat  day,  the  30th  of  January,  went  to  Mansfield 
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to  secure  their  claim.  He  found  the  store  closed,  and  after 
some  negotiation  the  following  contract  was  executed  between 
Bates  and  appellants,  Doggett,  Bassett  &  UUIs  Company, 
through  their  attorney,  T.  J.  Smith. 

'*  Doggett,  Bassett  &  Hills  Co.,  of  Cliicago,  Illinois,  has 
this  day  bought  of  Edward  Bates,  all  his  stock  of  goods,  con- 
sisting of  dry  goods,  boots  and  shoes,  gi'oceries,  notions  and 
all  other  articles  of  merchandise  now  contained  in  a  store  room 
on  the  west  side  of  Jefferson  street,  in  the  Village  of  Mans- 
field, Illinois.  Said  store  room  or  building  known  as  the 
J.  W.  Walker  building.  And  as  a  consideration  therefor  I 
acknowledge  the  receipt  and  full  payment  of  the  sum  of 
$1,'2S8.03.  And  the  said  Doggett,  Bassett  &  Hills  Co.  agree 
to  pay  to  said  Edward  Bates  whatever  net  sum  of  money  tlia 
can  be  realized  from  the  sale  of  said  stock,  either  by  retail  or 
otherwise,  which  may  be  considered  the  most  judicious  by 
the  said  Doggett,  Bat^sett  &  Hills  Co.,  after  the  said  Doggett, 
Bassett  &  Hills  Co.  shall  have  fully  paid  all  expenses,  costs, 
charges  and  outlays  which  may  be  incurred  in  reducing  said 
stock  to  cash.  Said  costs,  charges  and  expenses  shall  include 
reasonable  attorney's  fees  in  case  of  litigation.  It  being  the 
intention  to  account  to  said  Bates  whatever  said  stock  shall 
bring  by  the  sale  of  the  same  as  aforesaid,  over  and  above  the 
sum  of  $1,2SS.80^  and  the  said  expenses,  costs  and  charges  as 
aforesaid. 

Edwaed  Bates, 

Doggett,  Bassett  &  Hlls  Co., 

By  T.  J.  Smith, 
Attest:    J.  W.  Walkek, 
January  30,  1886. 

Appellants  were  served  as  garnishees  in  the  attachment 
suits  of  D.  P.  Erwin  et  al.  They  answered,  setting  np  their 
purchase  nnder  the  foregoing  contract ;  that  they  had  imme* 
diately  taken  possession  of  said  stock  of  goods,  sold  and 
reduced  the  same  to  cash,  and  that  after  the  payment  of  the 
necessary  expenses  of  such  sale,  and  the  jum  of  $1,288.03  due 
them  from  Bates,  there  remained  in  the  hands  of  Smithy  their 
attorney,  the  sum  of  $197.16. 


Third  District— May  Term,  1887.        371 

Doggrett,  Bassett  &  Hills  Co.  v.  Bates. 

A  jury  was  waived  and  trial  had  by  the  court,  and  judg- 
ment rendered  against  appellants,  as  such  garnishees,  for 
§2,500. 

Ul)on  the  question  of  the  vahie  of  the  stock  of  goods  the 
court  permitted,  against  objection,  witnesses  to  testify  who 
were  clearly  not  qualified.  One  of  these  witnesses  will  sufficed 
as  an  illustration:  John  Ribie  stated  "that  he  resided  at 
Mansfield;  had  been  constable  for  a  long  time;  had  loafed 
around  stores  a  good  deal ;  have  levied  on  and  invoiced  goods 
beforc;  was  in  Bates'  store  and  seen  stock;  helped  Walker 
take  his  stock  out,  and  saw  prices  on  some  of  the  goods  Walker 
got;  saw  no  prices  on  any  goods  left  in  the  store;  I  guess 
there  was  about  $6,000  worth  of  goods." 

While  questions  of  quantity  and  value  are  geuerally  merely 
matters  of  opinion,  still  those  expressing  an  opinion  thereon 
should  first  show  that  they  have  such  knowledge  and  experi- 
ence in  reference  to  the  subject  under  inquiry  as  to  give  their 
opinions  greater  .weight  and  value  than  mere  guesses.  We 
think  a  number  of  witnesses  were  permitted  to  testify  upon 
the  question  of  value  who,  under  the  most  enlarged  and 
liberal  rale,  were  not  competent. 

The  next  point  we  shall  notice  is  as  to  the  validity  of  the 
contract  of  purchase.  Upon  this  question  the  following  prop- 
osition of  law  was  submitted  to  the  court,  and  refused :  '^The 
court  holds  that  the  contract  of  purchase  in  evidence  in  this 
case,  on  its  face,  is  a  valid  contract."  The  Circuit  Court,  there- 
fore, ignored  entirely  the  claim  of  appellants  to  deduct  their 
debt  against  Bates  from  the  proceeds  of  the  sale  of  the  goods, 
bnt  in  its  judgment  required  them  to  account  without  refer- 
ence thereto.  This  we  think  was  error.  The  contract  of  sale 
was,  in  fact,  a  chattel  mortgage,  and  was  in  no  sense  an  as- 
signment for  the  benefit  of  creditora ;  hence,  the  provision 
contained  in  it  that  any  surplus  remaining  in  appellants'  hands 
after  the  payment  of  their  own  debt  and  the  expenses  of  the 
Bale  shoitld  be  returned  to  Bates,  is  no  more  than  would  be 
implied  by  the  law,  and  does  not  vitiate  the  instrument 

Possession  having  been  taken  of  the  property  before  any 
liens  attached,  their  title  was  as  complete  as  though  the  instru- 
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nient  possessed  the  form  of  a  chattel  mortgage,  and  had  been 
acknowledged  and  recorded  in  accordance  with  the  statute. 

This  subject  is  so  fully  discussed  in  Jones  on  Chattel  Mort- 
gages, Sec.  352,  that  it  is  on^y  necessary  to  quote  his  language, 
which  is  largely  copied  from  McClellard  v.  Kemsen,  36  Barb- 
622,  and  is  as  follows: 

"  An  assignment  by  a  debtor  of  his  personal  property  to  a 
creditor  upon  trust,  to  sell  and  pay  his  debt,  with  a  reserva- 
tion to  himself  of  any  surplus  there  may  be,  is,  in  eflfect,  a 
mortgage.  The  reservation  of  the  surplus  is  only  an  expres- 
sion of  what  the  law  would  imply  without  a  reservation,  and 
is  no  evidence  of  a  fraudulent  intent.  Such  an  assignment 
is  to  be  distinguished  from  an  assignment  to  ti'ustees  for  the 
payment  of  specific  debts,  with  a  reservation  of  the  surplus  to 
himself.  The  surplus  is  always  within  the  reach  of  the  other 
creditors,  and  can,  by  a  creditors'  bill,  or  proceedings  supple- 
mentary to  the  execution,  be  attached  and  appropriated  to  the 
payment  and  satisfaction  of  tlieir  debts.  Such  a  disposition  of 
a  debtor's  estate  is,  therefore,  free  from  the  weightiest  objec- 
tions against  assignments  upon  trust  to  third  persons  for 
the  payment  of  debts.  There  is  no  trustee  interposed  be- 
tween the  creditors  and  the  property  of  their  debtor.  The 
assignee  does  not  acquire  the  entire  legal  interest  in  the 
property  conveyed  subject  to  the  trust,  but  a  specific  h'en 
upon  it ;  and  the  property  is  still  subject  to  the  process  of  the 
courts,  and  may,  subject  to  the  mortgage  creditor,  be  devoted 
to  the  satisfaction  of  the  other  creditoi-s'  debts."  To  the  same 
eflFect  see  Leitch  v.  Hollister,  4  N.  T.  211;  Dqnham  v.  White- 
head, 21  ^.  T.  642 ;  Wilson  v.  Eussell,  13  Md.  494;  Henshaw  v. 
Sumner,  23  Pick.  (Man.)  446 ;  Davidson  v.  King,  47  Ind.  372; 
Godchaux  v.  Mulford,  26  Cal.  316;  Gage  v.  Cheesebro,  49 
Wis.  486. 

Treating  this  contract  of  sale  as  a  mortgage,  no  wrong,  either 
legal  or  equitable, is  done  any  one.  Bates  had  a  right  to  pay 
or  secure  appellants  though  it  took  every  dollar  of  his  prop- 
erty and  left  his  other  creditors  with  nothing.  Appellants 
had  but  a  lien  to  secure  their  debt,  and  the  goods  subject 
thereto  could  at  all  times  be  reached  by  the  other  creditors  of 
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Bates.  If  appellants  converted  the  goods  into  money,  any 
surplus  remaining  In  their  hands  after  their  own  debt  and 
proper  expenses  were  paid,  could  also  be  reached,  and  if  they 
negligently  wasted  the  goods  and  failed  to  do  their  duty  in 
selling  thena,  they  would  be  answerable  for  any  loss  occasioned 
thereby. 

The  Circuit  Court  should  have  ascertained,  by  competent 
evidence,  what  amount  the  appellants  realized  or  might  have 
realized  from  the  sale  of  the  goods,  by  the  use  of  ordinary  and 
reasonable  care  in  selling  them,  credited  them  with  their  debt 
and  all  necessary  and  proper  expenses,  and  required  them  to 
acconnt  for  the  surplus,  if  any. 

Counsel  for  appellees  cite  Selz,  Schwab  &  Co.  v.  Evans,  6 
111.  App.  4:^^^  as  holding  a  contrary  doctrine  to  the  views  here- 
in expressed.  There  are  some  diflferences  between  the  con- 
tract of  sale  in  that  case  and  the  one  under  consideration,  but 
if  it  ifi  intended  to  hold  in  that  case,  when  a  debtor  conveys 
directly  to  his  creditor  property  to  secure  hira,  and  reserves  to 
himself  any  surplus  there  may  be  after  the  debt  is  paid,  that 
such  reservation  of  itself  and  alone   makes   the   instrument 

I  void  upon  its  face,  we  do  not  think  it  is  sustained  by  the 

f  weight  of  authority. 

j  We  think  there  is  nothing  in  the  third  error  assigned,  Ve.^ 

that  any  excess  or  surplus  in  titie  hands  of  the  garnishees  can 
not  be  reached  in  this  proceeding.  If  we  are  correct  in  hold- 
ing that  the  contract  of  sale  was  in  fact  a  chattel  mortgage,  it 
follows  necessarily  that  appellants  would  legally  owe  Bates  any 
surplus  remaining  in  their  hands,  and  as  to  such  surplus,  could 
be  required  under  proper  proceedings  to  account  for  it  to  his 
creditors. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded* 

Beversed  and  remanded. 


I 
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Thomas  R  Harwood  et  al. 

V. 

Emma  C.  Cox. 

Mortgages — Foreclosure — Sale — Moti6n  to  Set  Aside — Costs — Rights  of 
Purchaser  frotn  Accepted  Bidder — Writ  of  Error  hy  One  Not  a  Party, 

1.  A  sate  made  nnder  forecIoMire  proceedings  may  be  net  aside  on  motion 
made  within  a  reasonable  time,  where  it  'appears  that  the  purchaser  has 
made  no  payment,  that  no  duplicate  of  the  certificate  of  purchase  has  been 
filed  for  record,  that  it  is  doubtful  whether  such  certificate  has  been  deliTered 
to  the  purchaser  except  for  examination,  and  that  no  report  of  the  sale  has 
been  made  to  the  court. 

2.  One  who  has  purchased  from  the  accepted  bidder  at  a'  master's  sale 
before  a  duplicate  of  the  certificate  of  purchase  has  been  filed  for  record, 
and  before  the  confirmation  of  the  sale,  can  not  object  to  the  subsequent 
action  of  the  court  in  approving^  or  disapproving  the  sale. 

3.  One  who  is  not  a  party  is  not  entitled  to  a  writ  of  error  to  bring  a 
cause  before  this  court  for  review. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Eeeves,  Jud^e,  presiding. 

Messrs.  Kebrick,  Lucas  &  Spencer,  for  appellants. 

Emma  C.  Cox  had  no  such  interest  in  the  premises  as  to 
^ve  her  a  standing  in  court  to  make  a  motion  to  set  aside  the 
sale.  Shaw  v,  Lindsey,  46  Ala.  290;  Miller  v.  Carnol,  22  Ark. 
274.  She  was,  of  course, 'a  defendant,  but  had  no  present 
interest  in  the  premises,  only  a  contingent  dower  interest 

After  the  expiration  of  the  time  of  redemption  and  deed 
made,  and  after  conveyance  of  the  premises  to  an  innocent  third 
person,  the  court  had  no  power  on  mere  motion  to  set  aside 
the  sale.  Jenkins  v.  Merriweather,  109  lU.  647;  Meacham  v. 
Sunderland,  10  111.  App.  122. 

Whatever  form  of  proceedings  might  be  instituted  to  sot 
aside  the  sale,  all  parties  in  interest  should  be  before  the 
court.     Eoberte  v.  Clelland,  82  111.  540. 
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In  this  case  no  question  is  or  can  be  made  as  to  the  validity 
of  tlie  decree,  and  in  encli  case,  "  upon  princi])les  of  univeitial 
law,  acts  performed  and  rights  acquired  by  third  persons  uii  ler 
tlie  authority  of  the  judglnent  or  decree  must  be  sustained." 
Gaudy  v.  Hall,  36  111.  315;  Hobson  v.  Ewan,  62  111.  140; 
Fearin  v.  Fleming,  5(}  III.  457;  Ilorer  on  Judicial  Sales,  Sees* 
564  and  576. 

Messrs.  Williams  &  Capkn,  for  appellee. 

The  authorities  all  concur  that  judicial  sales  are  sales  by  the 
court.  It  matters  not  to  the  contrary,  that  it  is  made  thr<^ugh 
the  instrumentality  of  a  master,  commissionei*  or  other  fune, 
tionary  ap}X)inted  thereto  by  the  court;  it  is  not  valid  orbnd- 
ing,  and  confers  'no  right  to  the  property  sought  to  be  sold 
until  confirmed  by  the  court.  .  By  such  conlirmation  it  is 
judicially  made  the  act  of  the  court.  Korer  on  Judicial  Sales, 
Sees.  1,  4,  5,  7,  8,  11,  29,  and  numerous  cases  cited ;  Bozza 
V.  Rowe,  30  111.  198;  Dills  v.  Jasper,  33  111.  262;  Jones  on 
Mortgages,  Sees.  1608,  1637. 

A  SherilFs  sale  under  an  execution  is  not  a  judicial  sale. 
Rorer  on  Judicial  Sales,  Sees.  2,  9,  13,  16,  22,  26;  Young  v. 
Keogh,  11  111.  642. 

Until  the  report  of  sale  is  confirmed  by  the  court,  the  whole 
proceeding  is  pend-ente  lite,  and  within  its  supervision  and 
discretion.  Korer  on  Judicial  Sales,  Sees.  18,  25,  27,  28,  59Cf 
and  authorities  supra. 

Mr.  Whitbeck  acquired  his  rights  entirely  dependent  upon 
the  confirmation  of  sale.  Until  that  time  every  tiling  was  in 
fieri  and  merely  interlocutory,  and  any  deed  under  it  and  all 
subsequent  transfers  were  liable  to  be  defeated  by  the  setting 
of  it  aside.  Southern  Bank  of  St.  Louis  v.  Humphrey,  47  III. 
227;  Martin  v.  Gilmoi-e,  72  111.  193. 

It  is  the  duty  of  a  court  to  protect  jealously  all  rights  of  a 
surety,  one  of  which  is,  to  have  securities  exhausted  for  his 
protection;  and  another  is,  when  he  pays  a  debt  to  be  subro- 
gated to  the  security.  Hall  v.  Hoxsey,  84  111.  616;  Pharos 
V.  Barbour,  49  III.  370;  City  National  Bank  v.  Dudgeon,  65 
III.  11;  Kirk  Patrick  v.  Howk,  80  111.  122;  Rogers  v.  School 
Trustees,  46  111.  428 ;  Beaver  v.  Hanker,  94  111.  175. 
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Conger,  P.  J.  Tliis  record  presents  an  appeal  from  an 
order  of  the  Circuit  Court  of  McLean  County,  setting  aside  a 
master's  sale  under  foreclosure  proceedings. 

There  is  also  an  attempt  on  the  part  of  Whitbeek  to  present 
the  same  questions  by  writ  of  error.  He,  not  being  a  party 
to  the  proceedings  below,  we  think,  is  not  entitled  to  such 
writ,  and  it  will  therefore  be  dismissed. 

It  appears  that  a  decree  of  foreclosure  had  been  rendered 
against  Mrs.  Cox  and  her  husband  upon  three  mortgages  exe- 
cuted by  them,  providing  for  a  sale  by  the  master,  and  that 
the  master  should  execute  and  delrver  to  the  purchaser  a  cer- 
tificate of  purcliase,  tile  a  duplicate  thereof  in  the  recorder's 
office,  make  a  report  of  such  sale,  and,  in  case  the  premises 
were  not  redeemed  according  to  law,  execute  a  conveyance. 

At  the  sale  appellant,  Thomas  F.  Ilarwood,  who  was  one  of 
the  mortgagees  and  also  one  of  the  complainants  in  the  fore- 
closure proceedings,  became  purchaser,  and  afterward  his 
attorney,  Mr.  Lucas,  came  into  possession  of  the  certificate  of 
purchase  executed  by  the  master,  but  whether  it  was  delivered 
absolutely  or  only  conditionally,  is  not  entirely  clear.  After 
the  expiration  of  fifteen  months  from  the  sale,  Harwood  pre- 
sented his  certificate  to  the  successor  of  the  master  who  made 
the  sale,  received  a  deed  for  the  premises,  and  afterward  con- 
veyed them  to  Whitbeek. 

The 'Costs  of  the  case  were  never  paid  to  the  master,  no 
duplicate  of  the  certificate  of  purchase  was  ever  filed  or  re- 
corded, and  the  master  has  never  made  any  report  of  such  sale 
to  the  court. 

The  time  of  redemption  expired  on  the  2d  day  of  August, 
1S86,  and  on  the  6th  day  of  November  following,  appellee 
entered  her  motion  to  set  aside  the  sale,  upon  which  motion 
the  court  entered  the  following  decree: 

"  Tliat  Thomas  F.  Harwood  had  become,  by  purchase,  the 
owner  of  that  part  of  the  decree  in  favor  of  the  Massachusetts 
Mutual  Life  Insurance  Company,  but  had  the  same  assigned 
to  W.  S.  Harwood,  and  also  of  that  part  of  the  decree  in 
favor  of  "Winslow,  and  that  the  attorney  of  Harwood  directed 
the  master  to  advertise  and  make  the  sale,  subject  to  the  decree 
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in  favor  of  the  insarance  company,  and  solely  under  tliat  part 
of  the  decree  entered  nnder  the  cross-bills  in  favor  of  Har- 
wood and  Winslow,  and  that  the  sale  was  so  advertised  and 
o^ade  hy  the  master;  that  the  sale  was  never  reported  to  tlie 
<^0Qrt  hy  the  master  not  any  one  else,  for  the  reason  no  costs 
^acf  been  paid  to  him,  and  that  he  never  filed  the  duplicate  of 
porehase  to  be  recorded;  that  nothing  has  ever  been  paid  by 
the    xnsxstev  on  said  sale,  and  that  no  appropriation  h^s  been 
njado     in  any  way  of  the  purchase  money  by  receipts  in  the 
aeci'o^^  or  in  any  other  way;  that  at  the  sale  said  Harwood 
Deca.ixi^  the  purchaser,  but  that  he  has  never  paid  his  said  bid 
nor  3.xi  jr  part  thereof,  nor  ever  credited  it  on  any  part  of  the 
deci*^^.  that  at  the  end  of  fifteen  months  from  the  said  sale  a 
certitioate  of  purchase  on  said  sale  was  presented  to  the  suc- 
<5®^^^^x*    in  office  of  the  master  who  made  the  sale,  and  a  deed 
from  liiin  demanded,  and  that  he  made  a  deed  in  ignorance  of 
aU  tVi^  facts,  except  what  was  shown  on  the  face  of  the  certif- 
ica\^  of  purchase;  that  the  first  time  this  court  had  cognizance 
^^  tlie  matter  was  when  the  present  master  reported  said  deed 
^^T  approval,  and  upon  such  presentation  said  Emma  Cox  op- 
V^sed  the  approval  of  the  report  of  the  deed,  and  entered 
^er  motion  to  set  aside  the  sale.     The  court  finds  that  the  said 
Bale  is  not  in  accordance  with  the  decree,  but,  on  the  contrary 
thereof,  is  in  direct  violation  thereof,  and  is  therefore  null  and 
void.     It  is  therefore  adjudged,  considered  and  decreed  by  the 
court  that  the  pretended  sale  and  proceedings  thereunder  and 
ID  any  way  connected  thereunto,  and  the  said  deed  made  by 
the  said  master,  be  set  aside,  vacated,  canceled  and  held  for 
naught" 

We  think  the  evidence  contained  in  the  record  fully  sus- 
tains the  findings  of  the  court  below,  and  the  question  pre- 
sented is  whether,  under  such  a  state  of  facts,  the\  court,  on 
motion,  was  authorized  to  set  aside  the  sale. 

It  is  insisted  by  appellant  that  the  case  of  Walker  v.  Schum, 
42  111.  462,  is  authority  for  the  proposition  that  in  all  cases, 
after  the  expiration  of  the  time  of  redemption,  and  after  deed 
made,  and  after  conveyance  of  the  premises  to  an  innocent 
third  person,"  the  court  has  no  power,  on  mere  motion,  to  set 
aside  the  sale. 
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In  that  case,  which  was  an  action  of  ejectment,  one  of  the 
deeds  offered  as  evidence  of  title  was  a  master's  deed  under 
foreclosure  proceedings,  and  the  only  objection  raised  to  its 
introduction  was  that  the  sale  liad  never  been  reported,  or 
confirmed  by  the  court,  and  the  Supreme  Court  say  :  *'Tho 
mere  fact  that  the  master  has  failed  to  report  at  the  next  term 
after  the  sale,  is  not  ground  for  setting   aside  such  a  sale." 

We  do  not  understand,  liowever,  that  the  Supreme  Court 
by  this  opin'ori,  rendered  in  a  coHatoral  procieJing  to  the  fore- 
closure, intended  to  overrule  the  doctrine  so  clearly  announced 
in  Garrett  v.  Moss,  20  III.  549,  of  the  general  powers  of  the 
chancellor  to  affinm  or  disaffirm,  when  good  grounds  appear 
for  so  doing,  a  sale  made  by  the  master  under  a  decree,  when 
the  sale  is  reported.  In  that  case  the  court  say:  "It  is  not  to 
be  doubted  that  the  chancellor  in  this  State,  as  elsewhere,  has  a 
large  discretion,  limited  only  by  sound  and  equitable  consider- 
ations, in  the  approval  or  disapproval  of  sales  made  by  his  mas- 
ter. The  accepted  bidder  at  a  master's  sale  acquires  no  inde- 
pendent right  to  have  his  purchase  completed,  but  is  nothing 
more  than  a  preferred  bidder,  who  proposes  for  the  purchase  of 
the  property,  depending  upon  the  sound,  equitable  discretion  of 
the  chancellor  for  a  confirmation  of  the  sale  by  his  ministerial 
agent.  Freeman  v.  Hunt,  3  Dana,  614;  Campbell  v.  Johnson, 
4  Dana,  186;  Owen  v.  Owen,  5  Humph.  355.  In  determining 
this  discretion  a  regard  to  the  stability  of  judicial  sales  has 
necessarily  a  large  influence.  This  policy  has  rejected  here 
the  practice  of  refusing  the  bidding  on  an  oflFer  of  an  advanced 
price.  But  a  higher  policy,  that  of  maintaining  the  purity  of 
decretal  sales  and  of  preserving  the  public  confidence  in  their 
entire  fairness,  must  prevail  over  the  policy  of  giving  stability 
to  them.  And  when  there  has  been  fraud,  accident,  mistake 
or  unfairness  in  the  sale,  the  chancellor  should  not  hesitate  to 
withhold  his  approval  of  the  sale,  by  his  commissioner.''  To 
the  same  effect  see  Rorer  on  Judicial  Sales,  Sec.  1,  4  and  5 
et  seg.;  Jones  on  Mort.,  Sec.  1608,  1637. 

In  the  present  case  no  duplicate  of  the  certificate  of  pur- 
chase was  ever  filed  for  record,  as  required  by  the  decree  of 
sale  and  the  express  provision  of  Sec.  7  of  Chap.  77,  R  S. 
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Tlie  filing  of  tlie  duplicate  for  record  is  to  give  notice  to 
the  defendants  in  tlie  decree,  and  all  others  interested  therein, 
of  the  sale  and  the  date  when  the  time  for  rederaption  expire  , 
and  we  regard  the  compliance  with  the  provisions  of  the 
statnte  as  an  important  element  in  determining  whether  the 
sale  shall  be  approved  or  not. 

We  hold  that  when  a  motion  is  made  within  a  reasonaVe 
time,  as  it  was  in  this  case,  to  pet  aside  the  sale,  and  it  ap])ears 
to  the  chancellor  that  the  purchaser  has  never  paid  anything 
upon  tlie  sale,  that  no  duplicate  of  the  certificate  of  purchase 
has  been  filed  for  record,  and  when  it  appears  doubtful  whether 
the  certificate  of  purchase  has  ever  been  delivered  to  the  pur- 
chaser, except  for  the  mere  purpose  of  examining  into  the 
amount  of  costs  charged,  and  no  report  of  the  sale  has  ever 
been  made  to  the  court,  it  is  clearly  within  the  power  of  the 
chancellor  upon  motion  to  vacate  and  set  aside  the  sale. 

When  Whitbeck  purchased  from  Ilai'wood  be  had  construct- 
ive notice  that  no  duplicate  had  been  filed  for  record,  and 
that  the  sale  had  never  been  confirmed  by  the  court,  and  he 
was,  therefore,  in  no  condition  to  object  to  the  court's  approv- 
ing or  disapproving  the  sale  as  might  be  right  and  equitable. 
The  decree  of  the  Circuit  Court  will  be  affir;ned. 

Decree  affirmed. 


School  Directors 
Alfred  E.  Ewington. 

SchooU — Alleged  Wrongful  Discharge  of  Teacher—Contract — **  Satii^ 
faction  ''—Good  Faith— ^  49,  Chap.  122,  Starr  dt  C.  III.  Stat, 

In  an  action  by  a  school  teacher  to  recover  damajfes  for  an  alleged  wronfir- 
ful  discharge  under  a  contract  to  teach  for  a  specified  time,  **  provided  he 
Ifave  satisfaction,"  it  is  held:  That,  by  the  special  provision  in  the  contract, 
the  Directors  reserved  the  right  to  determine  what  was  required  to  give 
satisfaction,  not  limited  by  the  provisions  of  the  statute,  but  only  by  the 
obligation  so  to  determine  in  good  faith  and  without  passion,  prejudice  or 
caprice;  and  that  the  question  of  how  serious  plaintiff 's  faults  were,  cau  not 
be  considered,  except  as  bearing  upon  the  question  of  good  faith. 
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Vou  26.]  School  Directors  v.  Ewinfrton. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  County  Court  of  Morgan  County;  the 
Hon.  O.  P.  TiJOMPSON,  Judge,  presiding. 

Messrs.  Buown  &  Kibby,  for  appellants. 

Messrs.  Julian  P.  Lippincott  and  J.  W.  English^  for  ao- 

pellee. 

Pleasants,  J.  This  suit  was  commenced  by  appellee  be- 
fore a  Justice  of  the  Peace  and  taken  by  appeal  to  the  County 
Court,  wliere,  upon  trial  without  a  jury,  he  obtained  judg. 
ment  for  $200  on  a  contract  to  teach  the  district  school  for 
eight  months  at  $40  per  month. 

The  proof  is  that  the  agreement  on  the  part  of  the  Dii'ect- 
ors  was  to  pay  him  at  the  rate  and  for  the  time  stated,**  pro- 
vided he  gave  satisfaction;"  and  that  they  discharged  him  at 
the  end  of  the  second  month. 

It  is  argued  for  appellee  that  this  condition  conferred  no 
further  right  than  was  already  given  by  the  statute  to  dis- 
charge for  any  of  the  causes  therein  specified,  but  no  other; 
.  that  he  was  entitled  to  notice  of  the  complaint  against  him, 
with  reasonable  opportunity  to  make  his  defense,  and  to  be 
acquitted  and  hold  his  position  unless  proof  was  adduced  suf- 
ficient to  sustain  it. 

The  statute  specifies  "  incompetency,  cruelty,  negligence 
and  immoi-ality,''  and  adds  "or  other  sufficient  cause;"  and  to 
justify  a  dismissal  under  this  power  the  Directors  should  be 
prepared  to  show,  not  in  the  prosecution  of  a  complaint 
against  the  teacher,  but  in  defense  of  a  suit  of  this  character, 
that  the  cause  alleged  was,  in  fact,  sufficient. 

But  it  is  conceived  that  a  teacher  might  be  richly  endowed 
with  the  virtues  that  stand  opposed  to  the  vices  so  specified 
and  yet  be  a  very  undesirable  person  to  have  in  charge  of  a 
district  school ;  as,  for  example,  by  reason  of  his  personal 
manners.  And  it  is  our  opinion  that  the  special  condition  in 
this  contract  was  intended,  and  had  the  effect,  to  reserve  to  the 
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Directors  the  exclusive  ri^lit  to  determine  wliat  was  required 
to  give  satisfaction  and  whetlier  it  was,  in  fact,  given  by  appel- 
lee, limited  only  by  the  obligation  to  do  it  in  good  faith  and 
not  frpm  mere  passion,  prejudice  or  caprice. 

It  appears  that  they  observed  some  faults  in  him  and  his 
methods,  and  were  informed  of  others,  some  of  wliich  were  of 
the  character  sj^ecified  in  the  statute,  and  others  ]3erhaps  not. 
But  how  serious  they  were,  or  how  far  tlie  evidence  went  to 
prove  them,  was  not  for  the  court  to  consider,  except  as  bear- 
ing upon  the  question  of  good  faith  in  discharging  him.  We 
discover  nothing  in  the  record  fairly  tending  to  sliow  they 
acted  otherwise  than  honestly,  in  the  supposed  interest  of 
the  school  and  district  Appellee  was  paid  for  the  time  he 
served. 

Some  other  questions  are  made  in  the  argument  which  it  is 
annecessary  to  notice.  If  we  are  right  in  the  view  above 
taken,  the  finding  by  the  County  Court  was  agrainst  the  law 
and  the  evidence,  and  the  judgment  will,  therefore,  be  re- 
versed and  the  cause  remanded. 

Heveraed  and  remanded. 


Ehma  L.  Magill  et  al, 

V. 

The  De  Witt  County  National  Bank. 

Chaff  el  Morf gages — AFsignment — Sale  under  Execufion — Injunction — 
Equitable  Assignment  qf  Mortgage — Subrogation. 

1.  Where  mortgaged  property  has  been  sold  under  execution  and  the 
proceeds  p.iid  over  to  the  judgment  creditor  and  such  creditor  has  been 
required  to  pay  the  amount  secured  by  the  mortgage  into  court  for  the 
benefit  of  the  mort^pagee,  in  proceedings  under  a  bill  to  restrain  the  mort- 
gagee from  interfering  with  the  sale,  the  court  may  equitably  assign  and  . 
transfer  the  mortgage  to  the  complainant  with  the  same  effect  as  if  made 
by  the  mortgagee. 

2.  In  the  case  presented,  as  the  complainant  had  been  required  to  pay  a 
judgment  for  the  proceeds  of  the  sale  in  favor  of  the  vendee  of  the  mort- 
gagor, it  was  proper  to  require  her  to  pay  to  the  comolainant  the  amount 
secured  by  the  mortgage. 
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Vol,  L6.]  Majjill  v.  DeWitt  Co.  Nat  Bank. 

[Opinion  filed  November  18,  1884.] 

Appeal  from  the  Circuit  Court  of   DeWitt  County;  the 
Hon.  G.  W.  Hkkpman,  Judge,  presiding, 

Messrs,  Moorb  &  Waknkr,  for  appellants. 

While  the  DeWitt  County  National  Bank  might  pay  the 
debt  due  John  Warner,  in  the  supposed  interest  of  its  junior 
lien  on  the  mules,  it  had  no  right  to  demand  or  have,  under  any 
circumstances,  the  note  and  chattel  mortgage  held  by  him. 
Flachs  V.  Kelly,  30  111.  462,  472;  Handly  v.  Munsell,  109  111, 
362;  Ellsworth  v.  Lockwood,  42  N.  Y.  89;  Butler  v.  Taylor, 
5  Gray,  455 ;  Lamson  v.  Drake,  105  Mass.  564;  Lamb  v.  Mon- 
tague, 112  Mass.  352;  Jones  on  Mortgages,  Sec.  792. 

And  the  alleged  offer  to  pay  the  John  Warner  debt,  being 
coupled  with  the  condition  that  he  surrender  and  deliver  to 
the  appellee  the  note  and  mortgage  held  by  him,  was  not  good 
as  a  tender,  and  ap|:)ellee  acquired  no  rights  under  it.  A  ten- 
der to  be  good  must  be  made  without  condition.  Pulsiver  v. 
Shepherd,  36  111.  513,517;  Holton  v.  Brown,  18  Yt  224; 
Thayer  v.  Brackett,  12  Mass.  450 ;  Wood  v.  Hitchcock,  20 
Wend.  47;  Sanford  v.  Buckley,  30  Conn.  344;  Roosevalt  v. 
Bank,  45  Barb.  579. 

Mrs.  Magill  might  lawfully  receive' the  mules  in  satisfaction, 
cr  part  satisfaction,  of  her  debt,  though  the  debtor  was  insolv- 
ent at  the  time,  and  other  equally  meritorious  creditors  were 
thereby  prevented  from  collecting  any  part  of  the  amounts 
due  them.  Gray  v.  St.  John,  35  111.  222 ;  Butters  v.  Ilaugli- 
wout  et  al.,  42  111.  18;  Wells  v.  Miller,  37  111.  276;  Hessing 
V.  McCIoskey,  37  111.  341 ;  Waterman  v.  Donalson,  43  111.  29 ; 
C,  B.  &  Q.  R  R  Co.  v.  Watson  et  al.,  113  111,  195;  Foster  v. 
Magil,  supra. 

An  intermeddler,  stranger  or  volunteer  can  not  pay  the  se- 
cured debt  of  a  third  person  and  then  be  subrogated  to  the 
rights  of  the  creditor  in  the  securities.  Suppiger  v.  Garrels 
et  al.,  20  111.  App.  625;  Bayard  v.  McGi-aw,  1  111.  App.  141; 
Falls  V.  City  of  Cairo,  58  111.  403;  Bishop  v.  O'Conner,  69  111. 
431;  Lewis  v.  City  Bank,  72  111,  543;  Beaver  v.  Blanker,  94 
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111.  175 ;  Acer  v.  Hotchkies,  97  K  T.  393 ;  Sanford  v.  McLean,  3 
Paige  Ch.  117;  7  Wait's  Actions  and  Defenses,  402  to  405. 

Messrs.  Geobob  B.  Gbahm,  K.  A.  Lemon  and  James  Ewing, 
for  appellee. 

Appellee  had  a  right  to  have  the  note  and  chattel  mortgage 
to  John  Warner  turned  over  to  the  court,  on  payment  of  the 
note ;  and  the  court  had  the  right  to  compel  Mrs.  Magill  to 
retuin  the  money  thus  paid  by  appellee. 

A  junior  incumbrancer  or  lienor  of  personal  or  real  prop- 
erty has  a  right  to  pay  the  prior  lien  for  the  protection  of  his 
own,  and  be  subrogated  to  all  of  the  legal  and  equitable  rights 
of  the  prior  incumbrancer.  Armstrong  v.  McAlpine,  18  Ohio, 
St  184;  Jones  on  Chattel  Mortgages,  Sec  t)58  and  659;  Shel- 
don on  Subrogations,  Sec.  12,  15,  21  and  77;  Muir  v.  Berk- 
shire, 52  Ind.  149. 

And  a  party  thus  subrogated  has  both  the  right  of  property 
and  possession,  and  can  maintain  trover  against  subsequent 
lienors.  Mosier's  Appeal,  56  Penn.  St.  E.  76;  Lewis  v. 
Palmer,  28  N.  Y.  271. 

It  seems  to  us  very  clear  from  the  foregoing,  and  the  au- 
thorities therein  cited,  that  appellee  was  entitled  to  the  pos- 
session of  the  note  and  mortgage  on  the  mules  held  by  War- 
ner, and  therefore  had  a  right  to  attach  the  condition  to  the 
tender,  that  said  Warner  deliver  up  to  appellee  the  securities 
laid  by  him.  A  very  full  discussion  of  the  principle  herein 
fcvolved  may  be  found  in  the  cases  of  Blunt  v.  Tomlin,  27  111. 
93,  and  Clark  v.  Weis,  87  111.  438. 

The  leading  case  cited  by  appellant,  Hanley  v.  Munsell,  109 
III.  362,"i8  a  case  in  point  for  appellee.  The  demurrer  to  the 
cross-bill  was  sustained  because  the  complainant  therein,  the 
subsequent  purchaser,  failed  to  bring  into  court  the  money  he 
claimed  to  have  tendered  in  order  to  discharge  the  prior  incum- 
brance, and  the  court  say:  "Had  complainant  brought  the 
money  into  court  in  compliance  with  the  original  bill,  and 
asked  no  release  excent  as  to  his  co-defendants,  it  might  be  the 
court  would  have  kept  the  mortgage  and  indebtedness  thereby 
alive  for  him  until  he  could  have  litigated  the  matters  in  con- 
tention between  himself  and  his  co-defendants." 
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Vol.  26.]  Magill  v.  DeWitt  Co.  Nat.  Bank. 


CoNGKR,  P.  J.  The  essential  facts  iiecessarj  to  an  under, 
etandins:  of  tliis  case  are  as  follows: 

On  the  Till  of  Sei)tember,  18S3,  James  De  Land  and  Thomas 
Snell  were  the  owners  of  eighty-eight  head  of  mules.  On 
that  day  De  Land,  desirous  of  raising  money  upon  his  interest 
in  the  mules,  procured  his  son-in-law,  Wilbert  IL  Wheeler, 
and  his  daughter,  Emma  L.  Magill,  appellant,  to  execute  a 
note  to  John  Warner  for  #2,700,  which  sum  was  borrowed 
from  Warner  and  used  by  Do  Land.  A  chattel  mortgage  was 
also  executed  and  delivered  to  Warner  at  tlie  same  time  to 
secure  the  note  of  Wheeler  and  Magill. 

Soon  after  this  the  mules  were  divided  between  De  Land 
and  Snell,  each  taking  forty-four  as  his  individual  share,  and 
on  November  30,  1883,  De  Land  executed  to  his  daughter, 
Mrs.  Magill,  a  bill  of  sale  for  the  mules,  conveying  them  to 
her,  subject,  however,  to  the  chattel  mortgage  previously  exe- 
cuted to  Warner.  The  mules  were  then  taken  by  Wheeler  as 
agent  of  Mrs.  Magill  to  Macon  County  to  be  fed  and  cared  for. 

On  the  6th  day  of  December,  1883,  appellee,  in  the  DeWitt 
Circuit  Court,  recovered  a  judgment  against  De  Land  and 
others  for  84,705.80,  upon  which  judgment  an  execution  was 
issued  directed  to  the  Sheriff  of  Macon  County,  who  was  ap- 
pellant Foster,  with  directions  to  him  to  levy  upon  the  Do 
Land  mules.  Foster  refusing  to  do  so  without  indemnity, 
appellee  gave  him  the  necessary  indenmifying  bond,  and  the 
levy  was  made  on  January  17,  1884,  and  the  mules  were  after- 
ward sold  under  the  execution  for  $3,878,  which  sum,  after 
the  expenses  were  deducted,  was  paid  over  by  the  Sheriff  to 
appellee  upon  its  judgment. 

On  January  28,  1884,  Mrs.  Magill,  claiming  to  be  owner  of 
such  mules,  brought  her  action  of  replevin  in  the  Circuit 
Court  of  Macon  County  against  Foster  for  their  recovery,  and 
on  May  ITth  filed  a  declaration  in  tr9ver  in  taid  suit,  and  on 
June  24, 1884,  recovered  a  judgment  against  Foster  in  her 
action  of  trover  for  $3,955.50,  which  judgment  was  afterward 
affirmed  both  in  the  Appellate  and  Supreme  Courts. 

On  the  7th  day  of  February,  1887,  an  execution  issued  upon 
this  judgment  against  Foster,  and  he  at  once  paid  the  full 
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amount  thereof,  «.  ^.,  $4,575.92  to  Mrs.  Magill,  and  afterward, 
in  the  DeWitt  County  Circuit  Court,  brought  suit  against  ap- 
pellee upon  the  bond  of  indemnity  previously  given  him,  but 
before  this  suit  was  tried  appellee  paid  to  Foster  $4,724.29, 
being  the  amount  paid  by  Foster  to  Mrs.  Magill,  with  all  inter- 
est and  costs. 

The  original  bill  in  this  case  was  filed  January  25,  1884,  for 
tlie  purpose  of  enjoining  John  Warner  from  interfering,  by 
virtue  of  his  chattel  mortgage,  with  the  possession  of  the 
mules  while  in  the  hands  of  SheriflE  Foster. 

It  would  seem  no  good  purpose  to  follow  the  history  of 
the  various  amendatory  bills  and  cross-bills  by  which  the  fore- 
going facts  together  with  all  parties  in  interest  were  brought 
before  the  courts. 

During  the  pendency  of  these  chancery  proceedings,  and  on 
August  29,  1884,  John  Warner  entered  his  motion  for  an 
oi-der  upon  appellee  to  deposit  with  the  clerk  of  the  court 
the  |2,700  before  that  time  tendered  by  appellee  to  Warner 
in  payment  of  his  chattel  mortgage,  which  motion  was  allowed 
by  the  court  The  appellee  paid  the  money  into  court,  and 
Waraer  deposited  the  note  and  chattel  mortgage  with  the 
clerk  of  the  court,  and  on  September  2d,  on  motion  of  War- 
ner, the  money  was  paid  to  him,  the  court  retaining  the  pos- 
session and  conti'ol  of  the  note  and  chattel  mortgage,  until  tlie 
final  hearing  of  the  case,  to  be  dealt  with  as  justice  and  equity 
may  require. 

Upon  a  final  hearing  the  court  found :    . 

"  That  at  December  term,  1883,  appellee  recovered  a  judg- 
ment against  Thomas  Snell,  James  T.  Snell  and  James  De 
Land  for  the  sum  of  $4,765.80. 

**  That  on  January  16,  1884,  execution  issued  on  the  judg- 
ment directed  to  Foster,  then  Sheriff  of  Macon  County,  to 
execute,  and  he  levied  it  upon  forty-four  mules  as  the  prop- 
erty of  De  Land 

"  That  on  September  7,  1883,  Wheeler  and  Magill  made  to 
John  Warner  their  note  for  $2,700,  with  eight  per  cent,  inter- 
est after  due,  due  eight  months  after  its  date ;  and  Wheeler 
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and  De  Land  made  to  Warner  a  mortgage  on  said  forty-four 
mules  to  secure  the  same. 

"  That  the  note  and  mortgage  were  given  for  money  bor- 
rowed for  De  Land,  and  to  secure  Magill  and  Wheeler  for 
signing  the  note,  and  the  mules  were  turned  over  to  Wheeler 
to  be  held  and  sold  by  him  for  the  pur|X)se  of  paying  the 
note. 

"  That  on  January  25,  1884,  appellee  tendered  John  War- 
ner $2  JOO,  being  the  full  amount  then  due  on  said  note^  which 
sum  he  refused  to  accept,  and  proceeded  to  take  possession  of 
the  mules  by  virtue  of  his  mortgage,  but  was  restrained  from 
doing  so  by  this  court 

"  That  on  November  30,  1853,  De  Land  sold  the  mu'Tes  to 
Emma  L.  Magill,  subject  to  the  mortgage,  which  she  assumed, 
and  agi-eed  to  pay  as  part  of  the  purchase  price  of  the  mules. 

"  That  on  the  28th  day  of  January,  1884,  Mi's.  Magill  com- 
menced a  replevin  suit  in  the  Circuit  Court  of  Macon  County 
against  Foster  (Sheriif),  to  recover  possession  of  the  mules, 
and  filed  her  declaration  in  trover,  the  Sheriff  having  pre- 
viously sold  the  mules  under  the  execution  for  $3,878,  and 
paid  the  sum,  less  costs  of  sale  and  expenses,  including  keep- 
ing the  mules  ($349.95),  to  complainant;  that  she  obtained  a 
judgment  against  Foster  for  $3,955.56,  being  the  full  value  of 
the  mules.  That  on  the  date  of  the  judgment,  June  26,  1884, 
Foster  prosecuted  an  appeal  to  the  Appellate  Court,  and  then 
took  it  to  the  Supreme  Court  by  writ  of  error,  and  in  both 
courts  the  judgment  of  the  Circuit  Court  was  affirmed. 

"  That  on  motion  of  John  Warner,  the  owner  of  the  note 
and  mortgage,  this  $2,700,  which  the  appellee  offered  in  ex- 
change for  said  note  and  mortgage,  was  brought  into  of)en 
court  and  deposited  with  the  clerk,  and  thereupon  John  War- 
ner brought  the  note  and  mortgage  into  open  court  and  de- 
posited the  same  with  the  clerk  as  a  condition  precedent 
required  by  the  court  to  the  payment  to  him  of  the  money  so 
deposited,  and  moved  the  court  to  order  the  money  to  be  paid 
over  to  him,  which  the  court  did,  and  he  received  and  re- 
ceipted for  the  same.  Appellee  then  moved  the  court  that 
the  note  and  mortgage  be  delivered  to  it,  which  the  court 
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denied,  but  retained  the  same  in  its  enstody  until  the  final 
hearing   hereof,  to  be  dealt  with  as  justice  and  equity   re-  • 
quires. 

"And  the  court  finds,  inasmuch  as  John  Warner  freely 
deposited  the  note  and  mortgage  with  the  court,  without  re- 
striction or  conditions,  upon  consideration  of  the  money  being 
turned  over  to  him,  and  the  court  having  retained  the  same 
and  heard  the  cause,  that  the  complainant  be  subrogated  to  all 
tlie  rights  and  privileges  of  John  Warner  in  and  to  said  mort- 
gage so  far  as  said  mortgage  lien  on  said  property  is  concerned, 
and,  as  to  that,  complainant  stand  in  his  place  and  stead,  the 
same  as  if  he  had  retained  the  same,  and  that  the  mortgage 
on  the  mules  and  the  proceeds  thereof  be  held  to  still  subsist 
and  exist  on  the  proceeds  of  the  same  in  the  hands  of  Emma 
L.  Magill. 

"That  on  February  7,  1887,  execution  issued  on  the  Macon 
County  judgment  in  favor  of  Emma  L.  Magill  for  the  sum  of 
$4,644.97,  which  amount  with  $37.18  additional  costs,  making 
inall  $4,682.15,  was  paid  the  Sheriff  of  Macon  County  by  Foster, 
and  by  the  Sheriff  paid  over  to  Emma  L.  Magill,  less  the  costs, 
and  the  Sheriff's  additional  costs,  the  actual  amount  received 
by  Emma  L.  Magill  being  $4,575.92,  which  was  in  full  satis- 
faction of  the  judgment  and  interest. 

"That  complainant  has  paid  to  Foster  $4,724.29,  being  the 
amount  paid  by  Foster  with  interest,  together  with  costs  which 
have  accrued  in  favor  of  Foster  against  complainant  and  others 
in  this  court. 

'*That  Emma  L.  Magill  has  received  from  the  complainant 
$2,700  more  than  she  is  entitled  to,  and  that  she  is  liable  to 
complainant  for  that  sum,  with  interest  thereon  at  the  rate  of 
six  per  cent,  from  August  29,  1884.  It  is  therefore  ordered, 
adjudged  and  decreed  by  the  court  that  Emma  L.  Magill  pay 
complainant  within  thirty  days,  $3,120.75,  with  interest  at  six 
per  cent,  thereon  from  the  date  of  this  decree,  and  that  upon 
tlie  payment  thereof  the  note  and  chattel  mortgage  be  can- 
celed and  delivered  to  her,  and  that  in  default  of  her  making 
said  payment  execution  issue." 

We  see  no  valid  objection  to  this  decree.     It  rests  upon  the 
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basis  that  Warner  having  deposited  the  note  and  chattel 
mortgage  in  court,  through  the  agency  of  the  court,  a])pellee 
was  compelled  to  pay  to  him  the  value  of  such  note  and  mort- 
gage. Under  the  circumstances  the  court  would  have  the 
right,  as  in  fact  it  did,  to  equitably  assign  and  transfer  the 
mortjc^ge  to  appellee  with  like  effect  as  though  in  fact  made 
by  Warner.  The  order  of  tlie  court  requiring  appellee  to  pay 
in  the  money  for  Warner's  use  and  then  transferring  it  to  him 
could  be  justified  only  upon  the  theory  that  thereby  an  equi- 
table transfer  of  the  mortgage  was  made  to  appellee. 

Appellee  was  under  no  legal  or  equitable  obligations  to  pay 
Warner,  and  unless  it  was  to  receive  the  benefit  of  the  mort- 
gage, the  order  of  tlie  court  requiring  it  to  pay  in  the  money 
would  have  been  unjust  and  unwarranted. 

While  it  may  be  true  that  appellee  was  not  in  condition  to 
be  subrogated  to  Warner's  rights  as  a  volunteer  and  upon 
its  own  motion,  yet  when  compelled  to  i>ay  Warner,  upon 
Warner's  motion,  the  court  had  the  right  to  make  auch  use  of 
the  mortgage  as  equity  might  require. 

Should  this  decree  be  reversed,  the  order  requiring  appellee 
to  pay  the  money  to  Warner  would  also  have  to  be  reversed ; 
Warner  would  have  to  repay  the  money  to  appellee';  Mrs. 
Magill  would  have  to  pay  off  the  mortgage  to  Warner,  and 
the  result  would  be  the  same  as  ia  reached  by  the  decree  of 
the  court  below. 

Numerous  other  questions  have  been  raised  and  discussed, 
but  we  think  none  of  them  affect  the  substantial  merits  of 
the  case,  and  for  that  reason  they  are  not  noticed.  Believing 
that  substantial  justice  has  been  done/the  decree  of  tlie  Cir- 
cuit Court  will  be  afii*med. 

Decree  affirmed. 
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Trustees  of  Schools  

,-  28    389 

John  Stoltz  et  al. 

Bill  of  Exceptions — Omission  qf  Evidence — Presumption, 

Where  the  bill  of  exceptions  does  not  contain  all  the  evidence,  it  will  be 
presumed  that  the  evidence  was  sufficient  to  support  the  finding. 

[Opinion  filed  November  18,  1887.] 

In  error  to  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  JN.  M.  Laws,  Judge,  presiding, 

Mr.  B.  S.  PrbJttyman,  for  plaintiffs  in  error. 

Mr.  T.  N*.  Green,  for  defendants  in  error. 

Wall,  J.  It  appears  from  the  record  in  this  case  that  the 
bill  of  exceptions  does  not  contain  all  the  evidence  which  was 
heard  on  the  trial  in  the  Circuit  Court 

The  missing  proof  consists  of  an  entry  in  a  book  of  accounts 
made  by  defendant  in  error  Stoltz,  which  entry  is  not  copied 
in  the  bill  of  exceptions,  a  space  occupying  one-third  of  a 
page  being  left  blank*  in  the  record.  This  was  offered  in 
rebuttal  by  plaintiffs  in  error,  and  was,  of  course,  considered 
by  the  court 

We  have  no  means  of  knowing  what  it  was,  though  appar- 
ently it  referred  to  the  payment  of  interest  made  in  April, 
1866,  which  was  relied  on  by  plaintiffs  in  error  to  take  the 
case  out  of  the  Statute  of  Limitations. 

It  is  argued  by  counsel  that  it  is  not  important  to  have  a 
copy  of  the  entry,  and  that  there  is  enough  in  the  oral  evi- 
dence to  show  what  it  was. 

We  are  not  disposed  to  take  that  view  of  the  matter,  and 
think  the  eituation  is  the  same  as  though  the  bill  of  excep- 
tions failed  to  state  that  it  contained  all  the  evidence,  in  which 
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case  it  would   be  presumed   there  wa3  other  evidence  upon 
which  to  support  the  findinfir. 

It  may  be  the  entry  would  show  that  the  payment  referred 
to  was  not  for  interest  in  advance,  but  only  for  what  had  then 
accrued,  in  which  event  the  judgment  would,  no  doubt,  be 
correct.  It  may  be  it  would  show,  as  counsel  insist,  it  was  for 
six  months'  interest  in  advance,  which  would  raise  the  very 
important  question  of  law  discussed  in  the  briefs.  We  do  not 
feel  at  liberty  to  enter  this  field  of  speculation,  however,  and 
must  therefore  affirm  the  judgment. 

Judgment  affirmed. 


William  S.  Frink  et  al. 

V. 

Sarah  E.  Peabody, 

Principal  and  Surety — Co-sureties— Indemnity  Held  hy  One — Payment 
of  Judgment — Contribution. 

1.  Where  a  surety  has  failed  to  enforce  an  indemnity  held  by  him,  he  can 
not  call  upon  his  co-surety  for  contribution. 

2.  It  seems  that  a  surety  who  has  paid  a  judgment  against  himself  and 
co-surety,  may  keep  it  alive  as  a  means  of  enforcing  contribution. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  J.  A.  Ckeighton,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  by  the  appellee  against 
the  appellants.  The  cause  having  been  heard  on  plead- 
ings and  proofs,  the  following  decree  was  rendered:  "The 
court  being  advised,  etc.,  finds  that  it  has  jurisdiction  of  the 
parties  and  the  subject-matter;  that  on  the  7th  of  February, 
1877,  one  Henry  Tanner,  as  principal,  and  William  S.  Frink 
and  Elias  S.  Peabody,  as  sureties,  executed  and  delivered  to 
Reuben  Wilkinson  a  promissory  note  for  $3,673.14,  payable  to 
him  in  ninety  days  from  date,  with  ten  per  cent,  interest 
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"That  on  February  10, 1877,  said  Wilkinson  assigned  tlie  note 
to  Andrew  Simpson,  who  at  the  August  term,  1877,  of,  to  wit> 
on  the  12th  day  of  September,  1877,  recovered  a  judgment 
against  the  said  Tanner,  Frink  and  Peabody,  for  tbe  sum  of 
§3,892.45;  that  execution  was  issued  thereon  November  2, 
1877,  to  the  Sheriflf  of  said  county,  and  returned  by  him  for 
alius  on  January  28,  1878,  credited  with  $432.50,  made  by 
sale  of  personal  property  of  said  Henry  Tanner;  thzX  alias 
was  issued  January  31,  1878,  to  the  Sheriff  of  said  county,  and 
by  him  returned,  by  order  of  plaintiff,  unsatisfied,  June  5, 1878, 

"That  on  the  16th  day  of  March,  1878,  said  Simpson  assigned 
the  judgment  to  Oscar  F.  Morrison;  that  on  the  second  day  of 
September,  1881,  piuries  execution  was  issued  on  said  judg- 
ment, to  the  Sheriff  of  said  county,  commanding  him  to  make 
of  the  goods  of  Henry  Tanner,  Elias  S.  Peabody  and  Wm.  S. 
Frink,  the  amount  of  said  judgment,  less  the  credit  thereon; 
that  same  was  levied  upon  the  S.  J  of  N.  E.  J  of  Sec.  6;  the 
N.  W.  i  of  Sec.  16;  the  W.  ^  of  N.  E.  J  of  Sec.  16;  the  N.  J 
of  S.  W.  }  of  Sec.  16,  and  the  N.  W.  i  of  S.  E.  J  of  Sec.  16, 
in  township  13  N.,  R.  1,  E.  of  3d  P.  M.,  in  said  county,  on  the 
8th  day  of  Septeml>er,  1881,  as  the  property  of  Elias  S.  Pea- 
body, to  satisfy  said  execution;  and  sale  advertised  to  be  made 
October  8,  1881. 

*'That  at  the  time  of  rendition  of  said  judgment,  said  Pea- 
body was  the  owner  of  said  lands  in  fee,  subject  to  the  lien  of 
the  mortgage  in  the  bill  mentioned,  for  the  sum  of  $7,000. 

"That  on  the  24th  of  January,  1880,  said  Elias  S.  Peabody, 
by  his  qnit  claim  deed,  conveyed  all  his  title  in  said  lands  to 
one  Charles  W.  Miskimins,  which  deed  was  recorded  January 
25, 1881,  in  Yol.  2,  on  page  366  of  quit  claim  records  in  said 
county,  and  on  the  3d  of  February,  188 1,  said  Miskimins,  by 
his  quit  claim  deed,  conveyed  all  his  interest  in  said  lands  to 
complainant,  Sarah  E.  Peabody,  which  deed  was  recorded  in 
Vol.  2,  on  page  383,  of  said  records,  on  the  3l8t  day  of  March, 
1881;  and  that  complainant  is  now  and  since  then  has  been  the 
owner  in  fee  of  said  real  estate  subject  to  said  mortgage." 

Further  finds  that  the  purchase  by  Oscar  F.  Morrison  of 
said  judgment  was  not  bona  fde^  but  merely  colorable;  that 
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the  transaction  was,  in  fact,  a  payment  of  said  judgment  by 
Wm.  S.  Frink,  and  that  by  collusion  between  said  Frink  and 
Morrison,  the  judgment  was  assigned  to  said  Morrison  in  an 
attempt  to  keep  the  same  alive.  That  said  judgment,  having 
been  paid  by  Frink,  it  is  inequitable  and  unlawful  for  him  or 
the  said  Morrison  to  enforce  the  same,  or  any  part  thereof,  by 
execution  against  the  real  estate  above  described,  and  that  said 
real  estate  should  be  declared  free  from  the  lien  of  said  judg- 
ment. 

Further  finds  that  complainant  has,  by  her  amendment,  ten- 
dered to  said  Oscar  F.  Morrison  the  sum  of  $400,  with  interest 
thereon  from  March  16,  1878,  as  repayment  of  the  money  ad-» 
vanced  or  paid  by  said  Morrison  as  his  own  in  procuring  the 
assignment  of  said  judgment,  and  by  virtue  of  said  tender 
there  is  due  in  equity  from  said  complainant  to  Oscar  F.  Mor- 
rison  the  sum  of  $657.96. 

Ordered,  that  the  injunction  granted  October  6,  1881,  be 
and  the  same  is  made  perpetual  against  William  C.  Haines, 
Sheriff  of  said  county,  and  his  successors  in  oflSce,  William  S. 
Frink  and  Oscar  F.  Morrison,  their  heirs,  executors,  adminis- 
trators and  assigns,  and  each  of  them,  from  enforcing  said  judg- 
ment, or  any  part  thereof,  against  said  real  estate,  and  the 
same  is  declared  free  from  the  lien  of  said  judgment 

Further  ordered,  that  complainant  pay  said  Morrison,  within 
ninety  days,  the  sum  of  $657.96,  with  interest  from  date  hereof 
at  six  per  cent  per  annum ;  if  not  paid,  execution  may  issue- 
Further  ordered,  that  complainant  pay  one-half,  and  de- 
fendants, Frink  and  Morrison,  the  other  one-half  of  the  costs 
of   this  proceeding. 

From  this  decree  an  appeal  is  prosecuted  by  Frink  and  Mor- 
rison. 

Messrs.  Falmebs  &  Shtttt  and  Jas.  M.  Taylob,  for  appel- 
lants. 

Messrs.  ANXHoirr  TnoBirroK  and  W.  M.  Fbovikx,  for  appel- 
lee. 
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Wall,  J.  The  authorities  are  not  harmonious  upon  the 
question  whether  one  of  several  joint  defendants  may  pay  a 
judgment  against  them  and  still  keep  it  on  foot  for  any  pur- 
poee.  We  see  no  reason  why  a  surety  may  not  be  permitted 
to  use  tlie  judgment  as  a  means  of  enforcing  contribution 
against  his  co-surety,  and  to  this  end  he  might  furnish  money 
to  a  third  person  to  purchase  the  judgment.  Freeman  on 
Judgments,  Sec.  472.  Tliis,  however,  would  be  permissible 
only  when  the  circumstances  are  such  as  to  render  it  equitable 
to  require  contribution  between  the  sureties.  If  one  of  them 
holds  an  indemnity  he  must  show  that  he  has  properly  dis- 
posed of  the  security  before  he  can  enforce  contribution,  and 
if  it  appears  that  he  has  wasted  it,  he  is  in  no  position  to  ob- 
tain relief. 

In  this  case,  to  'the  extent  the  money  was  furnished  by 
Frink  to  Morrison  to  buy  the  judgment,  the  latter  must  be 
considered  as  occupying  the  position  of  the  former  and  to  be 
affected  by  the  equities  that  would  affect  him.  It  is  alleged 
in  the  bill  and  clearly  proved  that  when  the  note  was  executed 
Frink  took  a  chattel  mortgage  from  Tanner  upon  sufficient 
property  to  indemnify  the  sureties  against  loss.  This  mort- 
gage it  was  Frink's  duty  to  enforce,  not  only  for  his  own 
benefit,  but  also  for  that  of  his  co-surety,  Peabody.  But  he 
neglected  this  duty  and  the  securety  was  lost  thereby.  Hence 
he  lost  his  right  to  call  upon  his  co-surety  for  contribution  and 
it  would  be  inequitable  to  permit  him  to  keep  the  judgment 
alive  for  such  purpose.  This  is,  in  effect,  the  result  reached 
by  the  decree.  The  appellee  being  the  assignee  of  the  co- 
surety and  the  owner  of  the  land  affected  by  the  judgment 
may  properly  obtain  relief  as  here  granted.  The  decree  will 
.  be  affirmed. 

Decree  affirmed. 
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Sandwich  Manufacturing  Company 

V. 

William  C.  Kelly. 

Sales — Warranty'— Eeseiasion^Delay'- Action  <m  Note  Set-off— Instruc- 
tion s» 

1.  An  oblif^tion  on  the  part  of  the  defendant  to  pay  a  note  assigned  by 
the  plaintiff,  may  be  sufficient  to  sustain  a  plea  of  set-off,  altfaoag:h  payment 
w<ts  not  made  until  after  suit  brought. 

2.  In  an  action  on  a  promiBsory  note  given  on  account  of  the  purchase 
price  of  a  reaper,  it  is  held:  That  the  contract  of  warranty  applied  to  the 
machine  in  question,  although  ori^naliy  given  for  another  machine;  and 
that  the  defendant's  delay  in  returning  the  machine  js  sufficiently  explained* 

3.  Instructions  should  be  as  few  and  plain  as  possible.  All  mere  repe- 
tition and  all  redundant  or  useless  forms  of  expression  should  be  avoided. 

[Opinion  filed  November  18,  1887.] 

■ 

Appeal  from  the  Cii-cuit  Conrt  of  Green  Countj;  the  Hon. 
6.  W.  Hebdmak,  Judge,  presiding. 

Messrs.  James  K.  Wabd  and  Fsake:  A.  Wuitesidb,  for 

appellant 

Mr.  John  G.  Henderson,  for  appellee. 

Wall,  J.  Tlio  appellant  brought  suit  against  the  appellee 
upon  a  promissorj  note  for  $105.  The  appellee  recovered  a 
judgment  against  the  appellant,  upon  a  plea  of  set-oflF,  for 
§114.46,  from  which  an  appeal  is  prosecuted  to  this  court. 

The  note  in  suit  and  another  for  the  same  amount  were 
given  for  the  price  of  a  reaper  and  the  defense  interposed  was 
that  the  machine,  having  failed  to  work  properly,  had  been 
tendered  to  the  agent  of  apjiellant  by  whose  direction  it  had 
been  placed  under  shelter  on  the  premises  of  appellee,  subject 
to  the  orders  of  the  appellant  The  defendant  sought  not 
only  to  defeat  the  note  sued  on  but  to  recover  by  way  of  set- 
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off  the  amount  of  the  other  note  which  he  had  been  compelled 
to  pay  to  one  Mosher,  to  whom  the  note  had  been  assigned 
before  maturity.  This,  by  the  verdict  and  judgment,  he  was 
permitted  to  do.  It  is  objected  by  appellant  that  there  was 
no  warranty  or  contract  applicable  to  the  machine  in  question 
under  which  such  a  defense  was  admissible.  The  warranty  or 
contract  referred  to  was,  indeed,  given  for  another  machine  at 
a  price  ten  dollars  higher,  but,  by  an  arrangement  afterward, 
the  present  machine  was  substituted  at  the  price  already  men- 
tioned, it  being  understood  that  the  contract,  as  originally  made, 
should  apply  to  it  as  was  intented  it  should  to  the  machine 
first  selected. 

We  see  no  difficulty  in  this.  It  is  reasonably  clear  the  par- 
ties understood  the  matter  the  same  way,  and  there  is  no 
leason  suggested  or  perceived  why  they  might  not  make  the 
change  and  be  bound  by  it. 

Appellant  complains  that  there  is  hardship  and  injustice  in 
the  finding  because  it  appears  the  appellee  used  the  machine 
for  two  seasons  and  after  getting  this  benefit  he  should  not  be 
permitted  to  return  it  The  fault  was  in  the  binder.  Accord- 
ing to  the  proof,  as  made  by  appellant,  it  would  not  work  well, 
and  after  repeated  efforts  during  the  first  season  by  th(i  appel- 
lee, as  well  as  the  agents  of  appellant,  the  difficulty  could  not 
be  overcome.  All  the  season  there  was  constant  trouble  in 
this  respect.  At  the  end  of  the  first  season  the  appellee  and 
the  agent  of  appellant  made  an  additional  agi'eement  by  which 
the  latter  especially  undertook,  in  writing  on  the  back  of  the 
note  sued  on,  to  make  the  machine  work  well  if  appellee  would 
try  it  another  season.  The  second  season  was  a  repetition  of 
the  first  in  the  repeated  efforts  to  correct  the  imperfection 
and  the  constant  failure  to  get  satisfactory  work,  and  it  was 
then,  according  to  appellee,  that  he  proposed  to  return  it,  and 
was  instructed  to  place  it  under  shelter  and  hold  it  for  appellant. 

The  evidence  is  not  free  from  conflict  upon  important  points, 
but  there  is  enough  to  warrant  the  jury  in  finding  substantially 
as  above  stated,  and,  assuming  that  appellee  acted  in  good  faith, 
making  frequent  efforts  to  overcome  the  defect  at  the  request 
and  suggestion  of  the  agents  of  the  appellant,  the  mere  fact 
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that  he  used  it  for  cutting  his  grain  two  seasons  nnder  the  cir- 
camstances  of  loss  and  annoyance,  as  he  states  them,  would  not 
pi'eclude  him  from  returning  or  offering  to  return  the  machine. 

If  it  worked  as  badly  as  he  says,  it  was  not  the  implement 
he  contracted  for  and  he  was  not  bound  to  keep  it.  It  was  a 
fair  question  of  fact  for  the  jury  whether  the  course  he  took 
was  in  good  faith.  The  length  of  time  he  kept  it,  unexplained, 
would  furnish  very  strong  ground  for  the  belief  that  his 
objections  were  imaginary  or  manufactured,  but  the  version 
given  by  him,  if  truthful,  would  justify  his  final  action.  We 
do  not  find  suflScient  cause  to  interfere  with  the  verdict  on  this 
account 

It  is  also  objected  that  the  set-off  should  not  prevail  because 
the  money  was  paid  upon  the  note  assigned  to  Mosher  after 
this  suit  was  brought.  It  is  said  that  the  plea  of  set-off  is  in 
the  nature  of  a  cross-action  and  that  the  subject-matter  there- 
of must  have  existed  when  the  principal  suit  was  begun.  Ad- 
mitting this  to  be  sound  as  a  general  proposition  we  think  it 
has  no  application  here.  If  the  action  of  the  appellee  was 
warranted  by  the  terms  of  the  contract  and  by  what  occurred 
subsequently,  the  return  or  offer  to  return  operated  as  a  rescis- 
sion of  the  contract  so  far  as  he  was  concerned,  and  he  had  the 
right  to  an  immediate  return  of  his  notes.  If  appellant  failed 
to  make  such  return,  appellee  then  had  a  cause  of  complaint. 
If  one  of  the  notes  was  then  in  the  hands  of  an  assignee  for 
value,  the  liability  of  appellee  to  pay  it  was  fixed.  Lee  v. 
Pennington,  7  HI.  App.  247;  Pollock  v.  McCIurken,  42  111.  370. 
He  could  not  escape  and  there  was  no  hardship  in  permitting 
him  to  recover  on  his  plea  of  set-off  the  amount  he  was  bound 
to  pay  when  the  suit  was  commenced  although  he  did  not  dis- 
charge the  liability  till  afterward.  By  thus  transferring  the 
note  appellant  imposed  the  liability  upon  appellee.  The  act 
of  appellant  was  complete  before  the  suit  was  brought  and 
the  legal  obligation  tliereby  caused  was  perfect  and  unavoid- 
able. Being  absolutely  bound  for  this  amount  appellee  might 
set  it  off  in  this  action. 

As  to  the  instructions  given  for  defendant,  we  find  rothing 
in  them  opposed  to  the  principles  of  law  we  deem  applicable. 
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There  appears  in  this  case,  as  in  many  cases,  an  unnecessary 
number  and  quantity  of  instructions  on  both  side.-.  We  have 
no  doubt  juries  are  often  confused  in  this  way.  It  is  advisa- 
ble tliat  instructions  should  be  as  few  and  plain  as  possible, 
avoiding  all  mere  repetition  and  all  redundant  or  useless  forms 
of  expression.  The  trial  court  should  not  hesitate  to  modify 
or  refuse  such  as  are  objectionable  in  these  particulars.  The 
i-ecord  presents  no  substantial  error  and  the  judgment  will  be 
affirmed. 

Judgment  ajfirtned. 


Quincy  Horse  Railway  &  Carrying  Co. 

V. 

Edward  F.  Gruse. 

Personal  Injury  to  Boy — Instructions — Comparative  Negligence, 

In  an  action  to  recover  damages  for  a  personal  injury,  it  is  error  to  in- 
struct the  jury  that  the  plaintiff  may  recover,  although  he  did  not  exercise 
all  such  care  and  caution  for  his  own  safety  as  might  have  been  expected, 
under  the  circumstances,  from  one  of  his  age  and  experience. 

[Opinion  filed  November  18, 1887.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  Wm.  Marsh,  Judge,  presiding. 

Mr.  Wm.  McFadon,  for  appellant 

Messrs.  Davis  &  Babcock,  for  appellee. 

CoNGKR,  P.  J.  On  the  evening  of  June  13,  1884,  just  be- 
fore or  about  dusk,  appellee,  Edward  F.  Gruse,  a  boy  about  six 
yeai-s  and  nine  months  old,  was  playing  near  a  watering  trough 
standing  at  the  edge  of  the  sidewalk  in  front  of  his  father's 
store.     With  his  hand  he  spurted  water  from  the  iron  i>ipe, 
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which  convoyed  the  water  into  the  trough  upon  two  yonns^ 
women  standing  near,  when  one  of  the  latter  started  toward 
him  stamping  her  feet  and  clapping  her  hands. 

The  boy,  frightened  by  the  actions  of  theyoung  woman,  ran 
out  into  the  street  in  a  southeasterly  direction  with  his  head 
turned  back  and  his  eyes  lixed  upon  the  young  woman. 

He  ran  some  twenty-five  or  thirty  feet  immediately  in  front 
of  a  street  car  of  appellant's  which  was  going  south  and  drawn 
by  a  span  of  mules. 

The  mules  spread  apart  and  the  car  passed  partly  over  the 
boy,  causing  the  injury  for  which  this  action  was  brought.  A 
trial  by  jury  resulted  in  a  verdict  for  appellee  for  $4,133.33^ 
upon  which  judgment  was  rendered  and  appellant  brings  the 
record  here  for  review. 

A  great  deal  of  evidence  is  contained  in  the  record  in  refer- 
ence to  the  exact  manner  in  which  the  injury  was  inflicted 
which  we  shall  not  notice,  for  the  reason  that  we  feel  con- 
strained to  reverse  the  judgment  of  tlie  court  below  for  the 
error  contained  in  appellee's  fourth  instruction.  It  is  as  fol- 
lows: 

"  The  court  instructs  the  jury  that  even  though  they  may 
believe  from  the  evidence  that  the  plaintiflE  did  not,  at  the 
time  of  the  injury  complained  of,  exercise  all  such  caro  and 
caution  for  his  own  safety  as  might  have  been  expected,  under 
the  circumstances,  from  one  of  his  age  and  intelligence,  still? 
if  they  believe  from  the  evidence  that  tlie  plaintiff's  negligence 
was  slight  and  that  of  the  defendant's  driver  was  gross  as  com. 
pared  with  the  negligence  of  the  plaintiff,  and  that  the  driver 
was  at  the  time  in  the  line  of  his  employment  by  the  defend- 
ant, and  that  the  plaintiff  was  injured  by  such  negligence  of 
the  driver,  in  manner  and  form  as  charged  in  the  declaration, 
they  should  find  a  verdict  for  the  plaintiff." 

The  doctrine  of  comparative  negligence,  as  held  by  tlie 
Supreme  Court,  is  well  expressed  in  C,  B.  &  Q.  v.  Lee,  68  111. 
850:  "It  is  an  essential  element  to  the  right  of  action  in  all 
cases,  the  plaintiff,  or  party  injured,  must  himself  exercise 
ordinary  Ciire,  such  as  a  reasonably  prudent  person  will  always 
adopt  for  the  security  of  his  person  or  property.     There  are 
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and  there  can  be  no  degrees  of  gross  negligence.  The  cases 
all  go  to  the  length  of  holding,  when  a  party  has  been  injured 
for  the  want  of  ordinary  care,  no  action  will  lie  unless  the 
injury  is  wilfully  inflicted."  C.,B.  &  Q.  B.  B.  Co.  v.  Johnson, 
103  111.  512,  521. 

But  while  the  plaintiff  or  party  injured  must  always  exercise 
ordinary  care,  this  does  not  exclude  the  idea  of  all  negligence, 
however  slight,  upon  his  part,  for  he  may  be  entitled  to  recover 
notwithstanding  he  may  be  slightly  negligent,  provided  the 
defendant  is  guilty  of  negligence  which,  in  comparison  with 
that  of  the  plaintiff,  was  gross.  Calumet  I.  &  S.  Co.  v.  Martin, 
115  111.  358,  374. 

The  instroction  in  this  case  tells  the  jury  that  there  might 
be  a  recovery  although  appellee  did  not  exercise  all  such  care 
and  caution  for  his  own  safety  as  might  have  been  expected, 
under  the  circumstances,  from  one  of  his  age  and  intelligence. 
This  was  precisely  the  care  and  caution  that  would  be  required 
of  him.  It  would  be  the  standard  by  which  it  could  be  deter- 
mined whether  he  had  ex&rcised  ordinary  care  or  not. 

The  jury  should  have  been  told  just  the  reverse  of  this  in- 
struction, i.  e,y  that  the  plaintiff  must  have  used  ordinary  care 
and  caution  for  his  own  safety,  and  that  ordinary  care  and  cau- 
tion would  be  such  as  might  have  been  reasonably  expected, 
under  the  circumstances,  from  one  of  his  age  and  intelligence. 
It  is  apparent,  from  an  examination  of  this  record,  that  this 
instruction-  presented  the  vital  point  in  the  case,  and  it  seems 
quite  clear  that  it  must  have  prevented  appellant  from  fairly 
presenting  its  case  to  the  jury.  The  jury  having  been  told  by 
tiiis  instruction  that  the  plaintiff  would  not  be  required  to 
exercise  even  the 'care  and  caution  that  might  reasonably  bo 
expected  from  a  boy  between  six  and  seven  years  old,  under 
the  circumstances  as  presented  by  the  evidence,  would  have 
no  standard  whatever  for  determining  the  degree  of  care  that 
could  properly  be  expected  of  him. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded. 

He  versed  and  remanded. 
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V. 

James  E.  Chandleb  et  al. 


Mechanic' 9  Lien — Contract  to  Furnish  Lumber — Time^ Parties — 
Amendments  to  Petition — Insolvency — Assignment  (^  Pari  qf  Insolvents 
Property  to  Apply  on  Particular  Debt. 

1.  In  the  absence  of  an  express  contract  limiting  the  time  in  which  to 
furnish  materials  within  three  years,  a  mechanic's  lien  is  not  created  in 
favor  of  one  who  furnishes  materials  unless  they  are,  in  fact,  furnished  withm 
one  year. 

2.  Suit  is  bcf^n  as  to  parties  brou^rht  in  by  amendment  to  a  petition  for 
a  mechanic's  lien  at  the  time  of  such  amendment. 

3.  The  act  concerning  voluntary  assignments  does  not  oblige  eTeiy 
insolvent  debtor  to  make  a  general  assignment  in  conformity  with  its  pro- 
visions, in  order  to  appropriate  his  estate  to  the  payment  of  a  particular 
debt,  nor  prevent  his  preference  of  a  particular  creditor  by  any  means  that 
were  previously  lawful,  excepting  only  a  general  assignment  for  the  benefit 
of  creditors. 

4.  In  the  case  presented,  it  is  held:  That  the  evidence  does  not  show 
two  distinct  contracts;  that  as  against  a  creditor  and  its  representatives 
brousht  in  by  amendments  to  the  petition,  no  lien  can  be  enforced  unless 
the  last  payment  for  materials  became  due  within  six  months  before  such 
amendments  were  made;  and  that  the  conveyance  of  the  property  in  ques- 
tion to  trustees  to  be  applied  on  a  particular  debt,  was  not  within  the  act 
concerning  voluntary  assignments. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  McDonongh  County; 
the  Hon.  C.  J.  Scofield,  Judge,  presiding. 

Messrs.  Prentiss  &  Bailt,  for  appellant ' 

The  last  lumber  furnished,  as  is  shown  by  the  exliibits,  was 
Se])teinber  15,  1884,  being  all  furnished  within  three  months 
after  the  contract  was  made. 

The  reason  Haines  was  not  specifically  asked  about  these 
contracts,  in  his  depositions,  is  on  account  of  the  agreement 
made  between  Haines  and  Chandler,  in  which  Chandler  agreed 
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that  the  lumber  was  bought  as  set  forth  in  the  petition,  and 
that  the  exhibit  to  the  petition  is  correct,  which  counsel  at 
first  supposed  was  suflBicient  proof  of  the  matters  in  dispute. 
But,  upon  the  trial,  it  was  deemed  necessary  to  prove  the  mat- 
ter more  specifically;  hence  Haines  was  put  on  the  witness 
stand  and  testified  as  above  set  forth. 

Messrs.  0.  F.  Whbat  and  D.  G.  Tunnicmff,  for  appellees. 

Pleasants,  J.  The  original  petition  herein  was  filed  by 
appellant  January  23,  1885,  against  Jacob  Hoover  and  James 
E.  Chandler,  to  enforce  a  lien  for  material  furnished  by  him 
for  the  erection  of  buildings  and  other  improvements  upon 
the  fair  grounds  at  Bushnell. 

Hoover,  the  owner,  had  made  to  the  Agricultural  and 
Mcclianical  Association  a  lease  of  these  grounds  for  fourteen 
years,  and  Chandler  purchased  the  term. 

The  petition  set  forth  that  in  June,  1883,  after  the  pur- 
chase, Chandler  arranged  with  petitioner,  a  lumber  dealer,  to 
furnish  from  time  to  time,  as  should  be  called  for  by  his  car- 
penters, such  articles  as  he  should  have  and  they  should  need 
for  the  erection  of  these  improvements;  but  no  particular 
amount,  kind,  quality  or  price  was  then  mentioned,  nor  any 
definite  time  for  delivery  or  payment  agreed  on. 

We  understand  that  this  was  not,  in  the  sense  of  the  statute, 
an  express  contract,  that  is,  one  that  expressly  and  definitely 
fixes  its  terms.  Granders  v.  Hartwell,  90  111.  324.  If  it  was, 
if  did  not  create  alien,  since  it  did  not  show  that  the  time  for 
famishing  all  the  material  contracted  for  was  not  beyond  three 
years  from  the  commencement  thereof.  Belanger  v.  Hersej, 
90  111.' 70. 

And  if  it  was  implied,  or  partly  implied,  since  the  time  for 
completing  the  delivery  was  not  fixed  or  limited,  it  was  equally 
necessary,  in  order  to  create  a  lien,  that  it  should  be  in  fact 
completed  within  one  year  from  the  commencement  thereof^ 
R  S.,  Ch.  82,  Sec.  3;  Driver  v.  Ford,  90  111,  595;  Orr  v.  U 
W.  Mut.  Life  Ins.  Co.,  86  111.  260;  Younger  v.  Loucks,  7  111. 
App.  280;  Austin  v.  Wohler,  5  111.  App.  300. 
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Under  this  arrangement,  as  was  averred  and  proved,  the 
petitioner  began  to  deliver  on  June  19, 1883,  and  continued 
from  time  to  time,  according  to  call,  until  November.  1884, 
Nvith  only  one  considerable  interval — from  October  31, 1883,  to 
July  20,  1884. 

The  copy  of  the  account  transcribed  from  his  books  and  filed 
as  an  exhibit  with  the  petition  shows  that  the  balance  due  for 
material  delivered  in  1883,  being  $500,  was  struck  and  carried 
forward  on  the  book  when  he  began  to  deliver  in  1884. 

But  it  is  not  intimated  in  the  petition  that  any  new  or  dis- 
tinct arrangement  was  made  between  the  parties  in  or  for  that 
year.  The  amount  claimed  is  $9  18.20,  as  one  balance  on  ail 
the  material  delivered.  ThcNStriking  and  carrying  forward  of 
the  balance  on  the  dealings  of  1883  was  tlie  act  of  appellant 
alone,  without  the  knowledge  or  consent  of  Chandler,  and,  so 
far  as  the  petition  and  the  exhibit  show,  is  the  only  circum- 
stance to  indicate  that  he  himself  understood  there  were  two 
contracts. 

On  the  hearing,  however,  being  recalled  once  and  again  to 
testify  orally  in  his  own  behalf,  he  stated  that  Chandler  saw 
him  in  July,  1884,  and  then  made  a  like  request  as  in  June, 
1883,  and  upon  the  basis  of  that  statement  counsel  asked  leave, 
after  the  <;ourt  had  announced  its  determination  to  dismiss  the 
petition  but  before  the  order  w^s  written  out,  to  amend  it  so 
as  to  make  it  show  two  distinct  contracts.  But  in  his  deposi- 
tion, read  in  evidence,  he  stated  the  fact  as  set  forth  in  the 
original  petition,  and  in  his  oral  testimony,  his  attention  being 
called  to  it,  said  he  did  not  wish  to  change  or  modify  it;  and, 
further,  that  Chandler  had  also  seen  him  in  relation  to  the 
furnishing  of  this  material  on  several  other  occasions  not  dif- 
fering from  that  of  July,  1884,  which,  yet,  are  not  claimed 
to  have  made  distinct  contracts.  There  was  no  apparent 
occasion  for  another  contract  after  that  of  June,  1883.  That 
was  intended  to  be  broad  enough  to  embrace  all  the  material 
for  all  the  improvements  contemplated.  No  separate  settle 
ment  was  made  or  asked  for  that  delivered  in  1883.  Pavments 
were  made  on  account  from  time  to  time.  The  work  was  not 
completed.     It  was  necessarily  suspended  by  winter,  but  when 
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the  season  permitted  and  the  usual  time  for  holding  agricult- 
aral  fairs  was  drawing  near  it  was  to  be  resumed;  and  it  was 
quite  natural,  after  so  long  a  suspension,  that  Chandler  should 
specially  notify  the  petitioner  that  calls  for  lumber  were  about 
1 3  be  again  made.     From  his  own  testimony  that  may  have 
been  all  that  the  interview  of  July,  1884,  really  amounted  to. 
It  does  not  appear  that  either  party,  at  any  time  before  all  the 
lumber  was  delivered,  had  any  thought  of  the  lien  law  in  con- 
nection with  their  dealing.      Chandler's  credit  being  then 
undoubted,  petitioner  took  no  care  to  frame  the  contract  or 
make  delivery  with  reference  to  the  statutory  security.     It 
was  doubtless  because  the  court  was  constrained  to  find  upon 
all  the  evidences  that  there  were  not  two  contracts  that  the 
proposed  amendment  was  not  allowed  at  that  late  day  to  bo 
made.     And  if  there  were  not,  then  the  petitioner  had  no  lien 
because  the  delivery  was  not  completed  within  a  year  from 
its  commencement.     The  petition  was  dismissed.  . 

It  also  api.>ear8  that  Chandler  and  his  wife,  by  their  deed  of 
December  8,  1884,  conveyed  his  interest  in  the  fair  grounds, 
with  much  other  property,  real  and  personal,  therein  specif- 
ically described,  to  Hays,  Wheeler  and  Frisbie,  in  trust,  to  con- 
vert the  same  into  money  and  apply  it  on  account  of  his 
indebtedness  to  the  Farmers  National  Bank  of  Bushnell, 
which  had  suspended  payment  and  was  in  the  hands  of  a 
receiver.  The  petition  was  amended,  first,  by  making  these 
trustees,  and  afterward  the  bank  and  the  receiver  also,  parties 
defendant,  but  these  amendments  were  not  made  until  after 
six  months  from  the  delivery  of  the  last  item  of  the  materials 
furnished.  It  is  claimed  that  by  the  contract  payment  was 
due  upon  delivery.  Claycomb  v.  Cecil,  27  111.  497;  Brady  v. 
Anderson,  24  111.  110.  So  that  the  right  to  enforce  the  lien, 
if  any  there  had  been,  was  barred  by  the  statute  as  to  these 
defendants,  and  that  defense  was  set  up  in  the  answers. 

The  twenty-eighth  section  of  the  lien  act  declares  that  '*no 
creditor  shall  be  allowed  to  enforce  the  lien  created  under  the 
foregoing  provisions,  as  against  or  to  the  prejudice  of  any 
other  creditor  or  incumbrancer  or  purchaser,  unless  suit  be 
instituted  to  enforce  such  lien  within  six  months  after  the  last 
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payment  for  labor  or  materials  shall  have  become  due  and  pay- 
able," and  as  to  parties  brought  in  by  amendment  of  the  peti- 
tion, suit  is  begun  only  at  the  time  the  amend  ment  is  made. 
Dnnphy  v.  Riddle,  «6  111.  22;  Growl  v.  Na^le,  86  El.  437; 
McGraw  v.  Bayard,  96  111.  146. 

But  it  is  insisted  on  behalf  of  appellant  that  neither  of  these 
last  named  defendants  is  a  creditor,  incumbrancer  or  purchaser, 
within  the  meaning  of  the  statutes;  that  the  deed  referred  to 
is  substantially  a  general  assignment,  and,  being  for  the  benefit 
of  only  one  creditor  and  without  inventory  or  bond,  is  in 
violation  of  the  act  approved  May  22, 1877,  concerning  volun- 
untary  assignments,  and  therefore  void ;  and  that,  if  not  void, 
the  assignees  are  but  naked  trustees  for  the  assignor — mere 
volunteers  standing  in  his  shoes,  and  therefore  no  more  pro. 
tected  than  he  by  this  Statute  of  Limitation;  and  that  the  party 
for  whose  benefit  it  was  intended,  though  in  fact  a  creditor, 
yet,  not  being  a  party  to  the  deed,  is  in  no  better  position. 

It  has,  indeed,  been  held  that  the  assignee  named  in  the  vol- 
untary assignment  for  the  benefit  of  creditors,  is  not  a  lona 
fide  purchaser,  and  that  he  represents  the  assignor  and  not 
the  creditors  in  respect  to  the  title  of  the  proi)erty  assigned. 
O'llara  v.  Jones,  40  111.  288,  and  cases  cited;  Eamesv.  Mayo, 
6  111.  App.  334;  Miliigan  v.  O'Connor,  19  111.  App.  493--4,  and 
cases  there  cited.  The  effect  of  these  decisions  clearly  is  that 
the  assignee  takes  subject  to  all  existing  liens  against  the 
assignor,  whether  he  has  notice  of  them  or  not.  But,  subject 
to  them,  he  dues  take  the  legal  title  and  interest  of  the  as- 
signor in  the  pro|)erty  expressed  to  be  assigned,  if  the  instru- 
ment is  otherwise  valid.  Nothing  more  is  here  claimed  by 
these  defendants.  They  concede  the  priority  of  appellant's 
lien  so  long  as  he  had  it,  if  he  ever  had  it,  and  that  it  might 
have  been  enforced  as  as:ainst  them  if  suit  had  been  instituted 
for  that  ])ur|)ose  in  due  time ;  but  if  they  have  any  interest 
in  the  property,  although  it  was  once  subject  to  his,  it  must 
be  as  purchasers,  incnmbrancei-s  or  creditors,  and  now  pro- 
tected against  it  by  the  statute  for  his  default.  This  protec- 
tion is  not  limited  to  purchasers  for  value.  Appellant's  lien, 
if  any  he  had,  was  of  grace  and  not  of  right,  in  derogation  oi 
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the  common  law,  and  enforceable  only  in  the  cases  and  upon 
the  conditions  prescribed  by  the  statute.  As  in  other  chan- 
C3rv  proceedings,  all  persons  having  an  interest  in  the  subject- 
matter  must  be  made  parties  in  order  to  be  bound  by  the 
decree,  and  parties  in  interest  within  the  meaning  of  tlie  act 
are  declared  by  section  13  to  "include  all  persons  who  may 
have  any  legal  or  equitable  claim  to  the  whole  or  any  part  of 
the  premises  upon  which  a  lien  may  be  attempted  to  be  en- 
forced under  the  provisions  of  this  act."  The  apparent  legal 
and  equitable  claim  of  these  defendants,  respectively,  was  rec- 
ognized by  the  appellant  in  making  them  parties. 

The  question,  then,  is  simply  whether  this  deed  was  void 
because  not  in  conformity  with  the  requirements  of  the  act 
referred  to,  conceniing  voluntary  assignments.  It  is  clearly 
not  in  conformity  with  those  requirements,  and  the  question  is, 
therefore,  further  reduced  to  the  inquiry  whether  it  is  a  vol- 
untary assignment,  within  the  meaning  of  that  act.  It  certainly 
docs  not  purport  to  be  an  assignment  of  all  the  property  of  the 
grantor,  nor  for  the  benefit  of  all  his  credit<»rs,  but  of  one 
only;  and  tlie  evidence  shows  it  did  not,  in  fact,  embrace  all 
his  property,  nor  all  that  was  exempt  from  execution,  though 
undoubtedly  intended  to  embrace  the  bulk  of  it,  and  compar- 
atively little,  certainly  not  enough  to  satisfy  the  claims  of 
other  creditors,  was  omitted.  But  it  was  an  absolute  assign- 
ment of  all  the  property  therein  mentioned,  reserving  nothing 
for  the  use  or  benefit  of  the  assignor;  and  it  was  averred  and 
proved  that  it  was  of  value  insuflScient  to  satisfy  the  indebted- 
ness on  which  its  proceeds  were  to  be  applied;  so  that  nothing 
could  remain  to  his  use  or  benefit,  or  which  could  be  con- 
trolled or  disposed  of  by  him  to  the  hindrance  or  delay  of 
other  creditors. 

The  act  concerning  voluntary  assignments  does  not  oblige 
every  insolvent  debtor  to  make  a  general  assignment  in  con- 
formity with  its  provisions,  in  order  to  appropriate  his  estate,  or 
any  specific  portion  of  it,  to  the  payment  of  a  particular  debt, 
nor  prevent  his  preference  of  a  particular  creditor,  by  any 
•  means  that  were  previously  lawful,  excepting  only  a  general 
assignment  for  the  benefit  of  creditors.     He  may  confess  a 
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judgment,  execute  a  mortgage,  legal  or  equitable,  or  turn  out 
all  or  any  of  his  specific  property  at  an  agreed  yaluation,  if 
done  in  good  faith,  for  the  satisfaction  of  one  debt,  though 
others  should  be  thereby  left  unprovided  for. 

In  this  case  the  conveyance  or  assign ineiit,  as  counsel  calls  it, 
was  absolute  in  terms,  reserving  no  interest  to  the  grantor. 
It  was  not  a  transfer  nor  an  attempted  transfer  of  all  his  prop- 
erty, hut  only  of  certain  items  specifically  described,  and 
was  of  value,  in  all,  largely  less  than  the  debt  on  which  its 
proce.ds  were  to  be  applied.  The  creditor  was  a  national 
bank  which  was  itself  insolvent  and  in  the  hands  of  a  receiver; 
BO  that  property  could  not  be  accepted  in  payment  at  any 
agreed  valuation.  It  must,  therefore,  be  converted  into  money. 
A  disinterested  party  should  be  selected  to  do  it,  in  order  that 
the  creditor  might  receive  its  full  value  and  so  as  much  of  the 
debtor's  estate  as  possible  be  left  for  the  satisfaction  of  other 
claims,  and  that  ho  might  get  all  the  credit  to  which  he  would 
be  entitled.  The  value  of  the  property  being  less  than  the 
amount  of  the  debt,  a  formal  mortgage  would  be  inapplica. 
ble  and  a  special  trust  deed  would  be  appropriate.  Otiier 
creditors  would  have  no  interest  in  the  disposition  of  it  except 
to  see  that  it  should  bring  its  fair  value,  for  there  could  be  no 
surplus;  nor  could  the  creditor  receive  any  benefit  from  it 
except  by  its  application  to  and  extinguishment  of  his  honest 
debt  so  far  as  its  proceeds  would  reach. 

JRe^^ardcd,  then,  as  an  equitable  mortgage,  or  a  special  trust 
by  which  specific  property  of  the  debtor  was  devoted  to  the 
payment  of  a  particular  debt,  we  think  it  was  not  within  the 
act  concerning  voluntary  assignments ;  nor  do  we  discover  in 
it  any  provision  under  which  other  creditors  would  be  fraud- 
ulently hindered  or  delayed,  so  as  to  bring  it  within  the  statute 
of  frauds  or  any  other  rule  of  law  which  would  avoid  it.  The 
decree  will,  therefore,  be  affirmed. 

Decree  affirmed. 

Note. — E.  D.  C.  Hain'»8  v.  James  E.  Chan-ller.  E^^-Asvi^rs,  J.  This 
was  a  ]v*tition  bv  appellant  for  a  lien  for  lumber  furnished  for  the  erection 
of  the  Normal  College.  The  case  is  subsUntially  like  tho  above  case  of 
Haines  v.  Chandler,  and  will  ba  disposed  of  in  llko  m<inner. 
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Mary  C.  Pedmcoed 

V. 

Security  Live  Stock  Insurance  Company, 

Right  qf  Pt'operfff  in  a  Horse — Trial  qf— Agreed  Statement  of  Facts — 
Eftoppel — Judgment — Surplusage. 

Upon  appeal  from  a  judgment  rendered  in  a  trial  of  the  right  of  property 
in  a  horse  held  under  execution,  it  is  held:  That  a  notice  which  was  not 
on  file  at  the  commencement  of  the  trial  in  the  court  below,  can  not  be  con- 
sidered under  the  agreed  statement  of  facts;  that  the  claimant  was  estopped 
from  setting  up  a  claim  to  the  horse  in  question;  and  that  the  part  of 
the  judgment  awarding  a  retorno  was  surplusage  and  may  be  disregarded. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Cirenit  Court  of  Sangamon  County ;  the 
Hon.  J.  A-  Ckeighton,  Judge,  presiding. 

Messrs.  JL  A.  Stevens  and  Stephen  French,  for  appellant. 

Messrs.  CoNKLiNO  &  Gbout,  for  appellee. 

Conger,  P.  J.  T^ie  facts  necessary  to  an  understanding  of 
this  case  are  as  follows,  being  principally  contained  in  the  fol- 
lowing agreed  statement  of  facts,  viz.: 

"Agreed  statement  of  facts." 

"It  is  agreed  that  this  cause  shall  be  tried  upon  the  follow- 
ing statement  of  facts:  The  stallion  in  controversy  was  out 
of  a  mare  owned  by  claimant,  and  was  never  sold  or  given 
away  by  her.  Since  he  was  a  colt,  A.  M.  Peddicord,  hus- 
band of  claimant,  and  residing  with  her,  has  handled  and 
cared  for  him ;  and  as  between  them  the  stallion  belongs  to 
claimant,  acquired  by  her  through  other  sources  than  her 
husband,  A.  M.  Peddicord. 

'*  In  1885,  an  agent  of  the  defendant,  supposing  the  horse 
to  belong  to  A.  M.  Peddicord,  on  his  application,  stating 
'Brigham'  to  be  his  horse,  procured  from  defendan!;  a  pol- 
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icy  of  insurance  on  tlie  horse  as  the  property  of  A.  M.  Ped- 
dicord, he  givin;^  his  note  for  tlie  preminm.  Judgment  was 
obtained  against  liim  on  that  note.  When  the  policy  was 
issued  A.  M.  Pcddicovd  took  it  home,  and  his  wife,  the  claim- 
ant, saw  it;  knew  how  the  insurance  was  taken,  made  no 
objections  to  the  defendant  or  its  agent,  nor  did  she  have  the 
])olicy  returned.  But  claimant  refused  permission  to  lier  hus- 
band to  insure  the  liorse  before  the  policy  was  issued  or 
applied  for.  After  that  the  Peddicords  came  to  S[)ringlie'd 
and  lived  together  here.  A.  M.  Peddicord  stood  the  horse  at 
different  places  in  Sangamon  County,  and  had  the  exclusive 
care  of  him,  the  proceeds  thereof  going  to  the  supjiort  of  the 
family  of  the  claimant.  !No  public  advertisements  were  ever 
made  of  who  was  the  owner  of  the  horse. 

"Execution  on  tliis  judgment  against  A.  M.  Peddicord  was 
issued  and  delivered  to  S.  M.  Culver,  Constable,  who  went  to 
the  house  of  claimant,  who  said  A.  M.  Peddicord  was  absent. 
The  Constable  then  asked  claimant  where  A.  M.  Peddicord's 
liorse  was,  and  she  told  him  in  the  barn.  After  looking  at 
the  horse,  the  Constable  informed  claimant  that  he  had  an 
execution  against  A.  M.  Peddicord,  and  was  going  to  levy  on 
the  horse  to  satisfy  it,  and  that  he  must  remove  the  horse. 
Claimant  did  not  then  claim  the  horse  as  her  property,  or 
object  to  the  levy,  any  further  than  that  she  did  not  want  him 
taken  to  any  other  barn,  saying  he  would  be  safe  where  he 
was.  Culver  took  the  horse  and  held  him  until  taken  on  a 
forthcoming  bond,  when  he  gave  np  the  horse  to  A.  M.  Ped- 
dicord on  tlie  delivery  of  the  bond. 

"On  August  17th,  the  horse  was  delivered  to  Culver  accord- 
ins:  to  the  terms  of  the  bond.  After  trial  in  Justice  Court, 
the  horse  was  delivered  to  A.  M.  Peddicord,  as  agent  for 
claimant,  under  bond,  as  provided  for  by  statute,  until  the 
trial  of  this  Ciiuse  on  api)cal  in  this  court.  The  bonds,  execn. 
tions  referred  to,  and  papers  and  notices  on  file  in  this  cause 
shall  be  considered  in  evidence  if  either  party  desires,  subject 
to  legal  objections  thereto  by  the  parties." 

The  execution  mentioned  was  levied  upon  the  horse, 
August  3,  1SS6,  and  on  the  6th  of  August,  1886,  A.  M.  Ped- 
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dicord,  as  principal,  with  appellant,  hie  wife,  and  one  B.  S. 
Graves  as  snreties,  executed  to  the  Constable  an  ordinary 
delivery  bond,  reciting  that  the  execution  had  been  levied 
ii[)on  the  horse  in  question  as  the  property  of  A.  M^  Peddi- 
c^rd. 

On  the  10th  of  August,  1886,  appellant  served  a  written 
notice  upon  the  Constable  that  she  claimed  the  horse  as  her 
property. 

The  notice  in  the  record  of  date  4th  August,  1886,  can  not 
be  considered,  as  the  bill  of  exceptions  states  that  it  was  not 
'on  file  at  the  commencement  of  the  trial  in  the  court  below, 
and  to  Kuch  papers  as  were  on  file  at  the  time  of  the  making 
of  the  agreement  as  to  facts,  we  think  the  words  of  the 
agreement,  "on  file  in  this  cause,"  apply. 

We  think,  under  these  circumstances,  the  appellant  was 
estopped  from  setting  up  a  claim  to  the  horse  in  question. 
Leeper  v.  Hersman,  58  III.  218. 

Tiie  part  of  the  judgment  awarding  a  retorno  was  erroneous 
but  was  mere  surplusage  and  may  be  disregarded  without  in 
any  way  interfering  with  the  validity  of  the  judgment. 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  ajjimied. 


John  Q.  Chadsey 

V. 

James  M.  Chadsey. 


jidministrafion — Conveyance  of  Distributive  Share — Reserration  of 
Note — Interest. 

The  reservation  of  a  certain  note,  in  aconvejrance  by  a  legatee  of  his  inter- 
est in  an  estate,  is  construed  by  this  court  to  include  both  principal  and 
interest. 

[Opinion  filed  ITovember  18,  1887,] 

Appeal  from  the  Circuit  Court  of  Schuyler  County;  the 
Hon.  J.  C.  Bagby,  Judge,  presiding. 
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Mr.  Lewis  A.  Jarman,  for  appellant. 

Messrs.  D.  H.  Glass  and  S.  B.  Montgomery,  for  appellee. 

Wall,  J.  The  appellee,  who  was  a  legatee  of  Benjamin 
Chadsey,  deceased,  executed  a  deed  of  conveyance  to  the 
ap|)e1]ant,  who  was  executor  as  well  as  a  legatee  of  said  estate, 
by  which  deed,  for  the  consideration  of  81,000,  he  conveyed  to 
the  appellant  an  undivided  one-seventh  interest  in  all  the  land 
owned  by  said  Benjamin  Chadsey  at  his  death  and  also  trans- 
ferred to  appellant  all  his,  a])))e1lce's,  interest  in  the  personal 
estate  of  said  deceased, '*b:it  reserving  the  right  to  prove 
thatacer'ain  note  of  $1,000  was  given  by  him  to  his  said 
father  for  ?  1,000  borrowed  money,  and  collect  same  from  said 
estate  for  his  own  use,  said  §1,000  in  money  being  charged 
against  him  in  his  father's  book  of  advancements,  and  said 
money  and  note  both  being  inventoried  by  the  executor  of  the 
said  estate  as  advancements  to  said  first  party." 

The  appellant  presented  his  final  report,  from  which  it  ap- 
|)eared  that  there  was  something  over  $2,700  unpaid  on  the 
distributive  share  of  appellee,  but  insisted  that  by  reasoH  of 
the  |>rovisions  of  said  conveyance  the  appellee  was  entitled  to 
receive  only  the  sum  of  $1,000,  and  that  appellant  had  the 
right  to  retain  the  balance  for  himself.  The  appellee  insisted^ 
however,  that  he  ought  to  have  the  full  amount  of  the  note 
referred  to  and  upon  which,  as  shown  by  the  inventory  men- 
tioned, tjiere  was  due  of  principal  and  interest  the  sum  of 
$l,7r)9.76. 

The  Circuit  Coui-t  adopted  the  latter  view  and  gave  judg- 
ment accordingly.  The  question  is  as  to  the  proper  construc- 
tion to  be  given  the  reservation  just  quoted.  Certain  letters 
written  by  the  parties  to  each  other  are  in  evidence,  and  it  is 
proper  to  consider  the  whole  situation  as  disclosed  by  the  con. 
dition  of  the  estate,  including  the  inventory  and  the  claims  held 
by  the  estite  against  the  appellee.  The  expression  in  this 
reservation,  *'  and  collect  the  same  from  the  estate  for  his  own 
use,"  evidently  refers  to  the  note  given  for  $1,000  mentioned 
in  the  inventory,  and  is  rather  inapt  if  taken  in  its  literal  sense. 
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It  is  a  solecism  to  say  that  one  will   collect  a  note  given  and 
signed  by  himself  for  his  own  use.     The  deed  was  drawn  by 
the  appellant,  who  was  the  executor,  and  this   phrase  was  no 
doubt  used  by  him  to  preclude  the  possibility  of  his  being  in- 
dividually liable  for  the  amount     This  idea  is  suggested  in  a 
letter  written  by  him  a  few  days  before  the  deed  was  made, 
lie  was  buying  the  claim  of  the   appellee   against  the  estate, 
save  and  except  whatever  "  benefit  might  accrue  to  him  by  get- 
ting the  double  charge  corrected,"  as  he  expressed  it  in  this 
letter,  and  expected  to  pay  him  whatever   could  be  thus  real- 
ized if  the  estate  would  justify,  but  he  did   not  intend  to  be 
personally  responsible;  so   this  phrase   was  employed;  and 
upon  carefully  considering  the  whole  matter  it  is  reasoriably 
clear  that  the  intention  was  to  give   appellee   the  benefit  of 
any  reduction  obtainable,  by  making  the  proof  suggested,  as  to 
the  origin  of  the  note.     Had  he  not  sold  his  interest  in  the 
estate  the  note,  if  standing  as  inventoried  and  unimpeached, 
would  have  been  a  set-oflE  jpro  tanto  against  his  claim  as  legatee ; 
but  if  he  could  annul  it,  of  course  it  could  not  be  so  used,  and 
in  assigning  his  interest  he  would  also  assign  the  benefit  to 
accrue  in  this  respect,  if  he  did  not  reserve  or  except  it  from 
the  operation  of  the  transfer.     In  so  reserving  it,  we  may  well 
suppose  he  meant  to  reserve  the  whole  of  it,  if  no  terms  of 
limitation  appear,  and  when  he  thus  reserved  the  right  to  col- 
lect the  note,  referring  to  it  as  being  inventoried,  it  is  plain 
that  not  only  the  principal  but  the  accrued  interest  was  in- 
tended to  be  included  in  the  reservation,  at  least  to  the  amount 
due  as  shown  by  the  inventory,  $1,769.76. 

We  are  of  opinion  the  conclusion  reached  by  the  court  below 
was  correct  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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John  Evans 

V. 

Samuel  W.  Heaton. 

Morfgages—ForeeJosureStipulaiion — Coats, 

In  a  forpclosure  proceeding,  it  is  held:    That  a  stipulation  for  an  early 
hearing  on  condition  that  no  receiver  should  be  appointed,  and  that  the 
positt'fliiion  of  the  morti^gor  should   not   be  disturbed   until  the  time  of 
reil'iuption  expired,  was  a  propt.>r  one  for  counsel  to  make;  and  that  it 
fihould  have  been  enforced  by  the  court. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Conrt  of  Morgan  Coimty;  the 
lion.  0.  Epleb,  Judge,  presiding. 

Mr.  OscAK  A.  DbLeuw,  for  appellant 

Messrs.  Morrison  &  Whitlock,  for  appellee. 

Wall,  J.  The  appellee  obtained  a  decree  of  foreclosure  of 
a  mortgage  against  appellant  at  the  May  term,  1886.  At  the 
next  term  the  report  of  the  master  waB  pi'esented,  showing  a 
sale,  and  a  deficiency  of  $124.45.  The  appellee  presented  his 
affidavit  reciting  these  facts,  that  the  mortgagor  was  in- 
solvent, and  that  the  premises  were  subject  to  the  lien  of  a 
prior  mortgage  held  by  another  party,  and  entered  his  motion 
for  the  appointment  of  a  receiver  of  the  premises,  pending  the 
period  of  redemption.  The  appellant  filed  counter  affidavits 
to  the  effect  that  the  land  sold  for  less  than  its  value;  that  be- 
fore the  decree  of  foreclosure  was  entered,  at  the  May  term, 
there  was  a  stipulation  entered  into  by  and  between  the  solic- 
itors of  the  respective  parties,  that  in  case  of  a  decree  of 
foreclosure  at  that  term,  there  should  be  no  receiver  appointed 
and  that  the  possession  of  appellant  should  not  be  disturbed 
until  the   time  of  redemption  expired;  that  the  condition  of 
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the  case  was  such  that  a  hearing  conid  not  have  been  had  at 
that  term  without  consent  of  the  appellant  and  that  his  solic- 
itor consented  to  it  only  upon  the  faith  of  said  stipulation ; 
that  appellant^  relying  upon  this  understanding,  sowed  a  part 
of  the  land  in  fall  'wheat  and  made  other  arrangements  for  the 
winter,  and  that  the  appointment  of  a  receiver  would  occasion 
great  hardship  to  him  and  his  family.     The  com't  appointed 
a    receiver    according  to   the   application   of  the    appellee. 
The  allegation  contained  in  the  affidavits  filed  by  appellant 
as  to  the  stipulation  was  not  contradicted,  and  we  think  the 
court  erred  in  making  the  appointment.     The  stipulation  was 
a  proper  one  for  counsel  to  make  and  a  proper  one  for   the 
court  to  enforce.     But  for  the  stipulation  the  case  could  not 
have  been  tried  at  the  May  term,  and  it  was  unjust  to  permit 
its  violation. 

The  decree  appointing  the  receiver  will  be  reversed.  In 
other  respects  the  decree  will  be  affirmed.  Appellant  will 
recover  cost  of  appeal. 

Affirmed  in  part  and  reversed  in  part. 


John  R.  Calhoun  &  Co. 

V. 

Stout  &  Smith. 

Attachment — Set-off— -Conflict  of  Evidence — Practice. 

1.  Where  the  evidence  is  conflicting  this  court  will  not  interfere  with 
the  verdict  of  the  jury. 

2.  In  the  case  presented,  it  is  held:  That  the  jury  properly  refused  to 
allow  by  way  of  set-off  an  item  charged  to  the  plaintiff;  and  that  the  objec- 
tion that  the  amount  of  the  verdict  exceeds  that  claimed  in  the  affidavit  for 
attachment,  can  not  be  first  raised  in  this  court. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circnit  Conrt  of  Green  Countj ;  the  Hon. 
Q.  W.  Hebdman,  Judge,  presiding. 

Messrs.  TViTHEBS  &  Henshaw,  for  appellants. 


! 
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Mr.  Jamks  R.  WaxDj  for  appellees. 

Pleasants,  J.  Appellees  sued  out  a  Justice  of  tlio  Peace 
attachment  ap^ainst  appellants,  who  reside  in  St.  Louis,  npon 
affidavit  of  indebtedness  amounting  to  $69,  and  obtained  judg- 
ment therefor.  On  the  trial  upon  appeal  the  verdict  and  judg- 
ment were  for  $78.75.  The  claim  was  for  a  commission  on  the 
sale  of  two  hay  presses  and  the  evidence  shows  that  fifteen 
per  cenL  was  the  commission  agreed  on;  that  these  sales  ag- 
gregated §625,  and  that  plaintiffs  retained  out  of  the  cash  pay- 
ment $15,  leaving  a  balance  for  commission  of  $78.75,  the 
amount  of  the  verdict. 

Defendants  claimed  that  these  sales  were  not  procured  by 
])laintiffs  but  by  their  own  traveling  agent,  and  further,  that 
by  the  agreement  plaintiffs  were  to  indorse  the  nc»tes  taken 
by  thorn  for  machines  sold;  that  they  did  not,  nor  would,  in- 
dorse those  taken  for  these,  and  that  defendants  were  thereby 
subjected  to  extra  expense.  Plaintiffs  denied  the  alleged 
u<]^reemcnt  and  showed  that  the  notes  taken  for  these  machines 
were  all  ])aid  at  maturity  except  one,  the  payment  of  which 
was  prevented  by  garnishment  in  this  suit. 

Upon  these  disputed  questions  of  fact  there  was  such  a  con- 
flict of  evidence  that  we  can  not  properly  interfere  with  the 
finding.  Complaint  is  made  that  the  jury  did  not  allow  by 
way  of  set-off  an  item  of  $17.50  charged  to  plaintiffs.  It  does 
not  appear  that  any  account  was  filed  or  claim  otherwise  made 
of  any  set-off.  In  the  deposition  of  John  R.  Calhoun,  speak- 
ing of  the  extra  expense  incurred  because  the  notes  were  not 
indorsed,  he  says:  "I  have  here  an  account  showing  all  the 
items  and  aggregating  $95.25,  which  I  submit  to  be  hereto 
attached  as  *  Exhibit  D.'  I  will  state  that  the  last  item  in  this 
exhibit  is  a  merchandise  item,  which  was  not  embraced  in  the 
expense  referred  to,  although  Stout  &  Smith  owe  us  the 
anionnt."     The  item  as  stated  is: 

'*Dec.  5,  eight  bills,  15-8,  for  single  end  ties $17.00 

dray 50 

$17.50^' 
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And  this  is  all  the  record  contains  concerning  it.  That  it 
was  not  allowed,  or  that  the  verdict  was  excessive,  are  not 
among  the  grounds  alleged  for  the  allowance  of  a  new  trial. 
What  the  item  as  sitated  means,  we  do  not  know,  and  presame 
the  jury  did  not.  Without  explanation  as  to  what  it  was,  when 
it  accrued,  and  whether  it  was  then  due,  they  could  hardly  do 
otlierwise  than  ignore  it. 

As  we  have  stated,  the  amount  of  the  verdict  exceeds  that 
claimed  in  the  affidavit  for  tlie  attachment,  and  this  also  is 
urged  as  ground  for  reversal.  The  statement  of  the  anionnt 
in  the  affidavit  is  evidently  a  mistake.  The  facts  testified  to 
and  undisputed  show  the  real  amount.  Simple  arithmetic 
settles  it  to  a  certainty.  The  verdict,  therefore,  is  not  unjust 
by  the  amount  of  the  diflFerence  or  by  any  amount,  upon  the 
assumption  of  plaintiffs'  theory,  which  the  jury  sustained.  This 
matter  was  never  called  to  the  attention  of  the  court  below, 
or  it  would  have  been  allowed  to  be  corrected  by  amendment 
of  the  affidavit  It  is  too  late  now  to  be  made  available.  Ut- 
;ter  v.  Jaffray,  114  111.  470. 

No  error  is  specifically  pointed  out  in  the  instructions.  The 
judgment  will  be  afi^med. 

jjudgment  affirmed. 


The  Singer  Manufacturing  Company 

V. 

William  A.  Price. 

Tue  comparative  credibility  of  the  witnesses  is  a  question  for  the  jnry. 
[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Conrt  of  Jersey  County;  the  Hon. 
G.  W.  Herdman,  Judge,  presiding. 

Messrs.  Waebkn  &  Pogub    and  Taylor  &  Polland,  for 
a])('ellant8. 
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Messrs.  Goodbioh  &  Fesns,  for  appellee. 

Per  Curia/m,  In  the  court  below  appellee  recovered  a  judg- 
ment on  the  verdict  for  $39.20,  being  the  amount,  with  interest^ 
which  he  had  paid  the  company  on  its  contract  to  deliver  him 
a  specified  style  of  sewing  machine,  and  which  he  testified 
they  refused  to  deliver.  Their  agent,  on  the  contrary,  testi- 
fied that  the  one  plaintifif  said  they  let  him  have  temporarily 
until  they  conid  send  the  one  contracted  for,  was  the  one  he 
contracted  for.  It  seems  the  jury  believed  the  plaintiff.  The 
abstract  siiows  no  instruction,  nor  much  else.  Of  the  com- 
parative credibility  of  the  witnesses,  it  was  for  the^  jury  to 
judge. 

Judgment  affirmed. 


Benjamin  L.  T.  Bourland 
George  L.  Gibson  et  al. 

« 

Action  on  Note—RepUeation — Evidence. 

In  an  action  on  a  promissory  note,  it  is  held:  That  a  demurrer  to  the 
replication  wan  properly  sustained,  as  the  plea  showed  a  defense  not  met  by 
it;  and  that  the  evidence  sustains  the  verdict  for  the  defendant. 

[Opinion  filed  November  18,  1887.] 

Appeal  from  the  Circuit  Court  of  DeWitt  County;  the 
Hon.  G.  W.  Herdman,  Judge,  presiding. 

Messrs.  Mooee  &  Warner,  for  appellant 

Mr.  James  S.  Ewing,  for  appellees. 

Per  Curiam,  This  case  was  here  last  at  the  Mav  term, 
1886  (21  111.  App.  43).     J^o  statement  of  the  case  is  deemed 
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necessary.  Since  it  was  remanded  the  plaintiff  filed  an  ad- 
ditianal  replication  setting  up  that  he  had  not  refused  to 
deliver  the  deed,  to  which  the  court  properly  sustained  a 
demurrer.  The  pleajshowed  a  defense  that  the  note  was  given 
for  the  consideration  of  the  deed,  which  was  not  delivered,  not 
met  by  the  replication. 

The  issue  of  fact  was  then  submitted  to  the  jury  and  was 
found  for  the  defendant.  There  was  sufficient  evidence  to 
support  the  verdict,  and  this  is  the  only  point  now  left  for 
consideration.     The  judgment  will  be  affirmed. 

Judgirvent  affirmed. 


DoRETTA  Behrens 

V. 

William  H.  Hoxie  et  al. 

* 

Parfy  Wall — Simple  Contract — Agreement  to  Pay  for  Use^Righfs  of 
Grantee  qf  Builder, 

1.  A  Biiuple  contract  between  the  owners  of  adjoining  lots,  providing  for 
the  erection  of  a  party  wall  on  the  line  by  one  of  them,  operates  only  as  a 
license. 

2.  In  the  case  presented,  it  is  held:  That  the  wall  in  question  at  once 
became  and  remained  the  several  property  of  the  owner  of  each  half,  quali- 
fied by  the  easement  of  support;  and  that  the  agreement  by  the  adjoining 
owner  to  pay  for  the  use  of  the  wall,  when  used  by  him,  does  not  pass  to  the 
grantee  of  the  builder. 

[Opinion  filed  November  18, 1887.] 

Appeal  from  the  Circuit  Court  of  Champaign  County;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Mr.  Fbancis  M.  Wbight,  for  appellant 

Mr.  M.  W.  Mathews,  for  appellees. 

You  XXVI  87 
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CoNOEtt,  P.  J.  On  the  3d  day  of  March,  1873,  appellee 
Iloxie  and  one  Hesscl,  being  adjacent  land  owners,  entered 
into  the  following  agreement: 

"This  agreement  made  this  3d  day  of  March,  1873,  between 
William  Hoxie,  of  the  first  part,  and  Gustavus  E.  Hessel,  of 
the  second  part,  both  of  the  County  of  Champaign  and  State 
of  Illinois,  witnesseth:  That  whereas  the  said  Hoxie  is  the 
owner  of  lot  No.  12,  and  said  Hessel  is  the  owner  of  lot  No. 
11,  both  in  Illinois  Central  Eailroad  Company's  second  addi- 
tion to  Urbana,  now  in  the  city  of  Champaign,  in  said  county, 
and  said  Hoxie  has  at  his  own  entire  cost  and  expense,  and 
with  the  consent  and  agreement  of  said  Hessel,  erected  the 
west  wall  of  a  brick  building  on  said  lot  12,  the  center  of 
which  wall  is  upon  the  line  between  said  lots,  so  that  the  west 
half  of  said  wall  is  on  said  lot  11,  and  is  intended  for  a  parti- 
tion wall,  said  wall  is  ninety -seven  feet  deep  by  sixteen  inches 
at  the  base  and  twelve  inches  above  the  base  or  basement 
Now  it  is  hereby  agreed  by  and  between  said  parties  that 
whenever  said  Hessel,  his  grantees,  heirs  or  assigns,  or  other 
persons  owning  or  controlling  said  lot  11,  shall  desire,  or 
attempt,  to  build  or  cause  to  be  erected  on  said  lot  11,  a  build- 
ing, so  as  to  connect  with  and  use  said  west  wall  as  and  for  a 
partition  wall,  he,  or  they,  shall  first  pay,  or  canse  to  be  paid, 
to  said  Hoxie,  the  full  one-half  of  the  value  of  said  west  wall 
on  said  lot  11 ;  that  the  covenants  of  this  agreement  shall  run 
with  the  said  lot  11,  and  are  intended  to  bind  said  Hessel  and 
w^hoever  may  own  said  lot  11,  when  said  partition  wall  shall 
be  used  as  such.  And  said  Hessel  agrees  in  con veying  said  lot 
11,  should  he  do  so  to  any  person  or  persons,  to  require  in  his 
deed  for  said  lot  11,  the  grantee  or  grantees  thereof  to  keep 
and  perform  this  agreement  and  pay  for  one-half  of  said  west 
wall  as  aforesaid. 

(Signed)  **  William  Henry  Hoxie, 

"GusTAvuB  E.  Hessel." 

Doretta  Behrens  afterward  became  the  owner  of  lot  12  by 
mesne  conveyances,  thereby  acquiring  the  title  of  Hoxie,  and 
appellee  Ahrens  became  the  owner  of  lot  11  by  deed  from 
the  heirs  of  Hessel. 
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Apj^llee,  desiring  to  erect  a  building  on  lot  11,  and  make 
use  therein  of  the  party  wall,  after  an  unsuccessful  effort  to 
obtain  appellant's  consent  to  fix  the  amount  he  should  pay  for 
said  wall  by  arbitration,  filed  a  bill,  which,  after  bein^  amended, 
made  both  Mrs.  Behrens  and  Iloxie  defendants,  representing 
that  they  were  both  claiming  for  the  value  of  one-half  the 
wall,  .and  asking  that  they  interplead,  and  that  the  court  might 
determine  which  one  of  them  was  entitled  to  said  money,  and 
for  other  relief.  Answers  were  filed,  evidence  heard,  and  the 
Circuit  Court  decreed  that  appellee  Ahrens  pay  to  appellee 
Iloxie  $425.92,  being  the  one-half  of  the  value  of  the  party 
wall;  from  which  decree  appellant  appeals.  It  would  seem 
that  the  case  of  Gibson  v.  Holden,  115  111.  199,  governs  the 
one  at  bar.  But  it  is  insisted  with  great  earnestness  by  coun- 
sel for  appellant,  that  this  case  falls  within  the  exception  or 
qualification  contained  in  the  decision  of  that  case,  in  the  fol- 
lowing language : 

•'Cases,  therefore,  where  parties  are,  by  the  deed  under 
which  they  take  title,  given  one-half  of  a  wall  as  a  party  wall, 
wheix  or  upon  condition  of  making  payment,  and  cases  in 
which  the  owner  of  one  lot  has  licensed  the  owner  of  the 
adjoining  lot  to  build  a  wall  for  himself,  resting  one-half  of 
it  on  each  lot,  and  reserving  the  privilege  of  thereafter  pur- 
chasing one-half  the  wall  as  a  party  wall,  are  not  analogous. 
In  all  such  cases  the  title  to  the  whole  wall  may  be  regarded 
as  appurtenant  to  the  lot  of  the  builder,  and  so  passing  by 
every  conveyance  of  it,  until  a  severance  of  the  half  by  the 
payment  of  the  purchase  money.  The  sale  of  the  half  of  the 
wall  does  not  occur,  nor  the  title  to  it  pass,  in  those  cases,  until 
the  payment  is  made,  and  so  necessarily  it  is,  constructively, 
a  sale  by  the  assignee  of  so  much  of  the  wall.  His  right  to 
the  purchase  money  is  not  because  he  is  the  assignee  of  a  cov- 
enant running  with  the  land,  but  because  he  is  the  vendor  of 
BO  much  of  the  wall." 

Whether  the  words,  "  in  all  such  cases,"  refer  to  the  first  or 
second  class  of  cases  alluded  to,  is  not  entirely  clear,  but  we 
do  not  think  the  present  case  falls  within  either.  Neither 
Hessel  nor  his  grantee  are  to  take  title  to  one-half  of  the  wall, 
when  or  upon  condition  of  making  payment  therefor,  nor  does 
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ho  reserve  to  himself  and  his  grantees  the  privilege  of  there- 
after purchasing  one-half  of  the  wall  as  a  party  wall.  The 
agreement  declares  that  the  wall  "is  intended  for  a  partition 
wall."  When?  At  the  time  of  executing  the  agreement 
Therefore  the  wall  at  once  became  and  remained  the  several 
property  of  the  owner  of  each  half,  qualified  by  the  easement 
of  support.     Ingalls  v.  Plamondon,  75  111.  123. 

It  is  not  the  title  to  one-half  the  wall  for  which  Hcssel  or  his 
grantees  are  to  pay,  but  the  use  of  it.  When  he  or  his  grant- 
ees shall  desire  to  build  on  lot  11,  "so  as  to  connect  with,  and 
use  said  west  wall,  he  or  they  shall  first  pay  or  cause  to  be  paid 
to  said  Lloxie  the  full  one-half  of  the  value  of  said  west  wall." 

That  Hoxie  could  have  no  title  to  the  part  of  the  wall 
resting  upon  Hessel's  lot  is  clear,  because  the  agreement 
between  them  being  but  a  simple  contract  would  not  convey 
title  to  the  realty  upon  which  it  stood,  but  could  operate  only  in 
law  as  a  license.     Joy  v.  Boston  Savings  Bank,  115  Mass.  60. 

When  Hoxie  conveyed  to  Mrs.  Behrens,  he  conveyed  all 
his  interest  in  lot  12,  and,  as  appurtenant  thereto,  in  the  party 
wall.  For  this  interest  she  paid  and  got  all  that  she  paid  for. 
No  reason  is  perceived  why  she  should  also  receive  payment 
for  some  portion  of  the  cost  of  building  the  party  wall. 

Ilcssel  agreed  for  himself,  his  heirs,  assigns  or  grantees, 
that  whenever  he,  or  they,  should  desire  to  make  use  of  the 
wall  thus  erected  upon  his  land  at  the  expense  of  Hoxie,  he, 
Hoxie,  should  be  repaid  the  amount  thus  expended.  It  was 
a  personal  agreement  with  Hoxie,  a  chose  in  action  which 
was  due,  or  might  be  due  him. 

It  was  in  no  way  attached  to  the  Hoxie  lot.  Tlie  money  to 
be  paid  was  not  for  anything  done  upon  or  to  the  Hoxie  lot, 
but  for  something  which  had  been  done  upon  the  Hossel  lot, 
and  it  no  more  passed  to  Hoxie's  grantee  than  it  would  if 
Hoxie  had  bnilta  house  upon  the  Hcssel  lot,  using  the  party  wall. 

The  agreement  to  pay  was  in  no  sense  for  the  benefit  of  the 
Hoxie  lot,  but  solely  for  the  benefit  of  Hoxie,  and  therefore 
did  not  pass  to  the  grantees  of  his  lot.  Cole  v.  Hughes,  54 
N.  T.  444. 

The  decree  of  the  Circuit  Court  will  be  aflirmed. 

Decree  affirmed. 
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C.  D.  Cook  et  al. 

V. 

Adolphus  Miller. 

Ivjuffcttons — Irreparable  Injury — Tax  *Deed— Rights  <jf  Mortgagee- 
Former  Adjudication  as  to  Mortgagor — Evidence. 

1.  To  justify  an  injunction  as  a  preventive  remedy  the  injury  in  question 
must  be  real  and  likely  to  occur.  The  relief  should  not  be  extended  beyond 
what  is  necessary  for  the  protection  of  the  complainant's  rights. 

2.  Upon  a  bill  filed  by  the  mortgaf?ee  of  certain  premises  to  enjoin  the 
issue  of  a  tax  deed,  it  is  held:  That  the  issue  of  such  deed  would  not  **  take 
away  and  destroy  **  the  security  of  the  complainant  as  alleged;  that  the 
court  improperly  excluded  evidence  touching  other  security;  and  that  the 
decree  for  the  complainant  works  injustice,  the  holder  of  the  certificate  of 
sale  being  entitled  to  a  deed,  at  least  as  against  the  mortgagor  who  is  con- 
icJuded  by  a  former  adjudication. 

[Opinion  filed  April  20,  1888.] 

Appeal  from  the  Circuit  Court  of  Jefferson  County ;  the 
Hon.  C.  C  BoGQS,  Judge,  presiding. 

On  July  15,  1885,  Miller  filed  his  bill  against  Cook  and  Tan- 
ner, alleging  complainant  had  an  interest  in  160f  feet  off  of 
the  west  end  of  lot  48,  block  7,  in  Mt  Vernon,  Illinois,  as 
mortgagee  of  D.  C.  Warren,  by  mortgage  dated  May  4,  1881, 
recorded  May  6,  1881,  given  to  secure  $3,000  loaned  to  War- 
ren, still  due  and  owing  to  complainant;  that  he  relies  u))on 
said  real  estate  for  security  for  the  payment  thereof,  the  value 
of  said  real  estate  being  about  $3,000;  that  at  the  date  of  the 
mortgage,  taxes  were  due  apd  liens  upon  said  premises  for 
the  years  1875  to  1880,  both  inclusive,  to  the  amount  of 
$145.97,  which  were  fully  paid  by  Warren  in  1881,  and  that 
Warren  has  paid  the  taxes  for  the  years  subsequent  thereto, 
yet  tlie  collector  failed  to  discharge  the  same  of  record,  but 
allowed  the  same  to  remain  an  apparent  charge  upon  said 
premises,  and  the  same  were  carried  forward  from  year  to 
year  against  said  premises,  for  the  amount  paid  by  Warren, 
and  for  the  amount  also  of  an  illegal  and  unconstitutional  tax 
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assessed  for  county  purposes,  until  the  May  t jrm,  1883,  of  the 
JeflFerson  County  Court,  when  the  collector  obtained  judg- 
ment against  said  premises  for  $228.56,  which  sum  included 
the  amount  of  taxes  so  paid  by  Warren,  the  said  ille^ral  and 
unconstitutional  tax  amounting  to  one  dollar,  and  leg^al  taxes 
for  1881  and  1882,  amounting,  with  legal  penalties,  interest 
and  costs,  to  $41.51,  which  latter  sum  was  tendered  to  the  col- 
lector before  tax  sale.  That  thereafter,  at  the  time  appointed 
by  law  to  sell  lands  for  taxes,  the  collector  sold  said  premises 
to  said  Cook  for  said  sum  of  $228.56  on  June  8,  1883;  all  of 
which  proceedings  to  obtain  said  judgment  and  make  such  sale 
were  unknown  to  complainant,  who  made  no  appearance  in 
said  County  Court.  That  Cook  was  fully  notified  by  Warren, 
before  the  sale  to  him,  of  the  payment  of  taxes  by  Warren 
and  of  the  illegal  character  of  the  judgment,  and  that  the  same 
would  be  contested ;  that  notice  is  served  on  complainant  by 
Cook  that  he  will  take  out  a  tax  deed  for  said  premises  under 
said  sale  and  is  alx)ut  to  apply  for,  and  his  co-defendant  Tan- 
ner, County  Clerk  of  said  county  is  about  to  issue  and  deliver 
to  Cook  a  tax  deed  therefor,  and  thus  to  take  away  and 
destroy  the  interest  complainant  has  in  said  premises,  amount- 
ing to  $3,000,  and  destroy  the  security  complainant  has  for 
the  payment  of  his  said  note.  Offers  to  pay  Cook  or  collector^ 
as  the  court  shall  direct,  all  lawful  taxes,  penalties,  interest 
and  costs  now  unpaid  upon  said  premises  as  well  as  all  taxes 
thereon  paid  by  Cook  since  his  purchase ;  prays  that  an  account 
be  taken  of  the  amount  to  be  so  paid,  and  for  a  perpetual 
injunction  restraining  Cook,  his  agents  or  assigns,  from  taking 
out  a  tax  deed  for  said  premises,  and  restraining  Tanner  or  his 
deputy  from  issuing  any  tax  deed  for  said  premises  to  any 
person,  and  that  said  sale  be  declared  void.  There  was  a 
prayer  for  general  relief,  but  it  is  not  claimed  on  behalf  of 
appellee  that  the  scope  and  purpose  of  the'bill  was  to  obtain 
other  relief  than  the  perpetual  injunction  prayed  for.  The 
answer  of  defendants  admits  the  purchase  of  premises  by  Cook; 
denies  taxes  had  been  paid  at  date  of  purchase  as  alleged,  or 
that  any  unconstitutional  tax  was  levied  or  that  WaiTen  noti- 
fied Cook  as  alleged ;  avers  said  mortgage  to  Miller  included 
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other  valuable  ilii proved  real  estate    in  Mt.  Yernon  worth 
$5,000,  and  ample  security  for  Miller's  debt;  that  the  lot  sold 
Cook  is  occupied  and  Miller  not  in  possession:  that  Miller  is 
estopped  from  bringing  said  bill  by  a  former  adjudication  of 
this  case  in  the  suit  brought  by  D.  C  Warren  against  Cook 
decided  at  the  May  term,  1885,  of  said   Circuit  Court  and 
affirmed  at  tlie  November  term,  1885,  of  the  Supreme  Court; 
that  this  bill  is,  in  fact,  a  second  bill  by  Warren  in  the  name 
of  Miller,  and  Miller  is  in  no  way  interested  in  the  present 
litigation,  which  is  the  same,  in  mterest,  with  the  former  liti- 
gation between  Warren  and  Cook  et  al.  in  his  said  bill  brought 
at  said  May  term,  1885,  of  this  court,  which  was  there  dis- 
missed by  this  court,  and  that  decision  affirmed  by  the  Supreme 
Court.     That  on  April  28,  l8o6,  Warren  gave  a  mortgage  for 
$3,000  on  valuable  farming   land  in  said  county  to  Miller  to 
secure  him  against  loss  of  security  arising  out  of  this  litiga- 
tion; that  Miller  was  notified  by  Cook  at  the  time  and  in  the 
manner  required  by  law  of  his  intention  to  apply  for  a  tax 
deed,  and  when  the  time  for  redemption  would  expire,  and 
Miller  having  failed  to  redeem  from  said  tax  sale  is  estopped 
from  so  doing;  that  the  bill  is  without  equity;  and  concludes 
with  the  usual  general  denial  of  allegations  in  the  bill,  not 
admitted  or  specifically  denied;  to  this  answer  a  general  repli- 
cation was  filed  and  the  cause  was  heard  upon  bill,  answer, 
replication  and  evidence   in   open  court.     The   court,  in  its 
decree,  finds  the  law  and  equity  to  be  with  the   complainant, 
finds  the  lot  in  controversy  was  sold  to   Cook  by  the  County 
Collector  June  8,  1883,  for  taxes,  penalties,  interest  and  costs 
assessed,  and  extended  for  the  years  1875  to  1882,  both  inclu- 
sive, against  said  lot,  amounting  to  $228.56;  that  the  sale  was 
made  by  virtue  of  a  judgment  in  the  County  Court,  rendered 
May  29,  1883,  and  the  clerk  of  said  court  at  the  time  of  said 
sale  issued  his  certificate  to  Cook,  who  was  about  to  apply  to 
defendant  Tanner  as  County  Clerk  for  tax  deed  at  the  time 
injunction  was   issued;  that  on   May  2,  1881,  the    taxes    for 
1875  to  1880,  both  inclusive,  amounting  to  81^5.97,  were  paid 
to  the  County  Clerk  and  his  tax  receipt  given  therefor,  and  he 
had  failed  to  mark  said  taxes  paid,  and  the   same  remained 
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charged  against  said  lot,  and  said  sum  of  $145.97,  so  remain- 
ing charged,  entered  into  and  formed  part  of  said  judg- 
ment; that  an  unconstitutional  tax  amounting  to  |L07  for 
1882  was  levied  upon  said  ot  and  formed  part  of  said  judg- 
ment; that  $100.25  is  equitably  due  Cook  on  account  of  his 
said  purchase ;  that  Miller  has  an  interest  in  said  property  as 
mortgagee  of  Warren;  that  said  mortgage  is  for  more  than 
$3,0UU  and  unpaid;  that  complainant  relies  upon  the  premises 
in  question  for  his  security  for  payment  of  said  mortgage  and 
has  the  right  to  question  the  legality  of  said  tax  proceedings; 
that  said  judgment,  the  sale  thereunder  to  Cook,  and  the  certili- 
cate  of  purchase  issued  to  him,  are  legal  and  void  as  again^^t 
Miller ;  decrees  if  complainant  first  pay  to  Cook,  or  tender  him, 
or  his  attorney  for  him,  on  or  before  January  10, 1887,  said  sum 
of  $100.25  so  found  due  him,  thereupon  said  judgment  for 
taxes  and  sale  to  defendan  tliereuudui  and  said  certificate  of 
purchase  to  Cook  are  declared  null  and  void ;  that  the  injunc- 
tion issued  be  made  perpetual  against  defendants,  restraining 
Cook  or  his  agents  from  applying  for  or  receiving  and  restrain- 
ing Tanner,  as  County  Clerk,  and  liis  successors  and  the  agents 
or  representatives  of  both  defendants,  from  taking  any  tax 
deed  under  said  judgment  and  sale,  and  that  Cook  [my  the  costs. 
From  this  decree  defendants  appeal  and  bring  the  record  here. 
It  appears  also  by  evidence  in  the  record  and  is  not  denied, 
that  in  the  mortgage  dated  May  2,  1881,  the  property  in 
question  and  four  other  lots  in  Mt.  Vernon  were  mortgaged 
by  Warren,  the  owner  in  fee.  The  value  of  these  four  lots 
was  not  attempted  to  be  shown  by  complainant  but  on  behalf  of 
defendants  there  was  evidence  showing  their  reasonable  cash 
value  to  be  $3,000.  Some  witnesses  declined  to  fix  a  price 
they  would  bring  at  forced  sale  for  cash  and  one  witness  testi- 
fied he  thought  at  sucl  sale  they  might  not  bring  half  their 
value.  It  is  not  alleged  or  claimed  by  Miller  that  Warren  is 
insolvent,  or  unwilling  or  unable  to  pay  the  debt  secured  by 
said  mortgage.  It  was  also  admitted  on  behalf  of  Miller,  at 
the  hearing,  that  before  the  filing  of  his  bill,  Warren  had  filed 
a  bill  in  said  court  agains  Cook  and  Tanner  to  enjoin  Cook 
from  taking  out  a  tax  deed  for  the  property  in  controversy 
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here  and  tbe  same  tax  deed  Miller  prayed  to  have  enjoined  in 
this  case ;  that  the  same  allegations  of  paj^nient  of  taxes  by 
Warren  in  1881  and  unconstitutionality  of  the  pauper  tax  for 
1S82  appeared  in  both  bills;  that  said  cause  of  Warren  v. 
Cook  et  al.  was  determined  against  Warren  in  said  court  on 
the  ground  he  had  appeared  at  the  May  term,  1883,  of  the 
County  Court,  and  was  bound  by  the  judgment  there,  and 
that  Bnch  decision  of  the  Circuit  Court  was,  on  appeal  to  the 
Supreme  Court,  affirmed.  Also,  it  is  shown  by  the  record  of 
the  proceedings  of  the  County  Court  at  said  May  term,  1883, 
Warren  appeared  and  filed  exceptions  to  the  entry  of  any 
judgment  against  the  said  premises,  and  afterward,  and  on  the 
same  day,  again  appeared,  withdrew  said  exceptions  and  con- 
sented to  the  rendition  of  the  judgment,  under  and  by  virtue 
of  which  said  tax  sale  was  ordered  and  made.  It  is  also  ad- 
mitted Miller  tendered  Cook  ^100.25  before  January  10, 18.-7, 
and  the  tender  was  refused. 

Mr.  C.  H.  BuETON,  for  appellants. 

This  case  has  been  decided  by  the  Supreme  Court,  under 
the  style  of  Warren  v.  Cook,  116  111.  199.  Miller,  the 
apix^llce  in  this  cause,  is  esTopped  by  that  decision.  Cooper 
V.  Corbin,  105  111.  224;  Biggin  v.  The  People,  106  111.  270; 
Newberry  v.  Blatchford,  106111.  584;  Jenkins  v.  International 
Bank,  111  111.  462. 

The  prayer  of  the  bill  is  to  remove  a  cloud  upon  the  title. 
Such  a  bill  h'es  in  only  two  cases  in  this  State :  Ist.  Where 
the  complainant  is  in  possession ;  2d.  When  he  claims  to  be 
the  owner  and  the  lauds  are  unimproved  and  vacant.  Gage 
V.  Abbott,  99  111.  366;  Gage  v.  Griffin,  103  111.  41;  Gould  et 
al.  V.  Sternberg,  105  III.  488. 

It  is  claimed  that  there  is  a  small  unconstitutional  tax  in- 
volved in  the  tax  of  the  year  1882,  and  for  that  reason  this 
court  will  take  jurisdiction.  An  injunction  will  not  be  granted 
to  enjoin  the  collection  of  a  void  tax  excej)t  in  rare  cases 
where  an  irreparable  injury  will  be  done.  Cook  County  v. 
C,  B.  &  Q.  R  K.  Co.,  35  III.  400;  Munson  v.  Miller,  GQ  111. 
380;  Porter  et  al.  v.  R.  R.  I.  &  St.  L.  R.  R.  Co.,  76  111. 
596. 
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A  court  of  equity  has  no  jurisdiction  of  tjiis  case  and  the 
bill  should  liave  been  dieniissed.  In  Ilamilton  v.  Quimby  et 
al.,  46  111.  98,  the  court  eay:  "  A  c-»nrt  of  equity  will  not  in- 
quire into  or  determine  whether  a  tax  sale  is  valid,  merely  to 
determine  whether  it  is  a  cloud  on  the  legal  title,  and  to 
enjoin  the  holder  from  asserting  it.  It  is  the  province  of  a 
court  of  law  to  try  its  validity.  If  valid,  i*  constitutes  a  legal 
and  not  an  equitable  right.  If  worthless,  a  complete  defense 
may  be  made  in  the  forum  in  which  we  must  leave  the  par- 
ties to  litigate  that  title.  Springer  v.  Kosctte  et  al.,  47  III. 
224. 

Mr.  C.  n.  Paiton,  for  appellee. 

A  tax  purchaser  can  not  have  a  tax  title  by  peacemcal. 
The  proceedings  are  m  rem  and  must  be  good  against  the 
land  as  against  the  whole  world  and  every  possible  interest  in 
it,  or  it  is  good  for  nothing.  Black  well  on  Tax  Titles,  5^4 
(3d  Ed.)  Ch.  38,  title:  "Of  the  title  which  passes  to  the  i)ur- 
chaser  at  a  tax  sale;"  Atkins  v.  Ilinman,  2  Gil.  449;  Dunlap 
V.  Gallatin  Co.,  15  111.  7;  C(  oper  v.  Corbin,  105  111.  225; 
Parker  v.  Baxter,  2  Gray,  185;  Jackson  v.  Babcock,  16  N. 
Y.  24(5. 

Appellee,  as  mortgagee,  had  the  right  to  pay  the  taxes  to 
protect  the  lien  of  his  mortgage  from  being  cut  off  by  the 
tax  sale,  which,  if  legal,  overrides  all  other  liens.  Cooley  on 
Taxation  (2d  Ed.),  504. 

It  nuist,  therefore,  follow  that  apj>ellee  has  a  right  to  com- 
plain of  the  attempt  by  appellant  to  cut  off  and  destroy  his 
valuable  interest  in  the  lot  in  question  by  means  of  the  illegal 
tax  proceedings  shown  in  this  record  and  that  the  decree  below 
was  right.     Blaekwell  on  Tax  Titles,  652. 

In  this  case  the  court  below  allowed  to  the  purchaser  much 
more  than  he  had  ^^projxrhj paifl;''^  that  is,  than  was  due  with 
legal  interest,  penalties  and  costs;  for  appellant  had  not  paid, 
and  does  not  claim  to  have  paid,  any  taxes  on  this  lot  since 
the  sale  in  1883.  The  amount  due  from  appellee,  or  his  mort- 
gagor, D.  C.  Warren,  (even  including  the  illegal  part  of  the 
''county  tax,")  was  only  841.51,  and  100  per  cent,  penalty 
added  w^ould  only  have  made  §S3.02^and  the  interest  and  costs 
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could  not  have  exceeded  $2,  and  yet  the  conrt  allowed,  and 
appellee  tendered  to  appellant,  $100.25,  being  about  $15  more 
than  was  due.  This  was  done  to  make  sure  of  doing  full 
equity  to  appellant  and  leave  him  no  possible  ground  for  com- 
plaint. He  had  his  remedy  against  the  colleptor  for  the 
wrongful  sale  for  the  taxes  which  were  not  delinqueni,  to  have 
his  money  reimbursed  under  sections  214  or  268  of  the  reve- 
nue law. 

Appellee  was  not  a  party  to  the  suit  of  Warren  v.  Cook, 
and  hence  not  bound  by  the  decree.  Town  of  Lyons  v.  Cool- 
edge,  89  111.  530;  Mail  v.  Maxwell,  107  111.  554;  Haiman  v. 
Gill,  107  111.  467;  Scates  v.  King,  110  111.  456;  Miller  v.  Mc- 
Manis,  57  111.  126. 

The  objections  to  the  evidence  amounts  to  nothing  because 
in  chancery  cases  the  cliancellor  is  presumed  to  decide  upon 
the  legitimate  evidence  and  to  reject  the  irrelevant  testimony. 
Stone  v.  Wood,  85  111.  609. 

Green,  P.  J.  The  pleadings  and  decree  are  quite  fully  set 
forth  in  the  foregoing  statement,  and  the  question  to  be  de- 
cided is  whether,  under  the  pleadings  and  evidence  in  the 
record,  the  findings  and  decree  ought  to  be  affirmed  by  this 
court.  If  counsel  for  appellee  correctly  assumes  the  bill  filed 
by  him  in  this  cause,  is  not  a  bill  to  remove  a  cloud  upon  the 
title  of  appellee  or  to  restrain  Cook  from  obtaining  a  title 
which  might  become  a  cloud  thereon,  and  the  relief  prayed 
for  is  based  wholly  upon  the  ground  of  irreparable  injury,  or, 
as  stated  in  the  bill,  that  the  issuing  of  a  tax  deed  for  said 
premises  to  Cook  ^^will  take  axoay  and  destroy  the  interest 
eornplainant  has  in  said  premises^  arid  destroy  the  security 
complainmit  hxisfor  the  payrnent  of  his  said  note^  is  the  decree 
right,  and  ought  we  to  affirm  it?  To  justify  the  application 
of  injunction  as  a  preventive  remedy,  the  injury  in  question 
must  be  likely  to  occur  unless  an  injunction  is  decreed,  and 
without  it,  real  injury  to  the  complainant,  invoking  such  aid,  is 
to  be  apprehended;  nor  should  relief  by  injunction  be  extended 
beyond  what  is  necessary  for  the  protection  of  complainant's 
rights.  Hilliard  on  Injunction, '84,  Sec.  7;  3  Wait's  Ac.  and 
Def.  685. 
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These  rales  under  the  facts  proven  preclude  appellee  from 
obtaining  the  injunction  prayed  for  and  decreed.  He  alleges 
in  his  bill  and  was  bound  to  prove  that  the  issuing  of  a  tax 
deed  conveying  said  premises  to  Cook  as  purchaser  at  tax  sale, 
will  take  away  and  destroy  Miller's  interest  therein  and 
destroy  the  security  he  has  for  the  payment  of  the  debt  War- 
ren owes  him.  This  is  the  irreparable  injury  in  question,  to 
prevent  which  an  injunction  was  prayed  for,  and  tlie  evidence 
does  not  establish  the  truth  of  those  material  allegations.  If 
Miller  is  not  concluded  by  the  judgment  of  the  Supreme 
Court  in  the  case  of  "  Warren  v.  Cook  et  al.,"  and  a  tax  deed 
to  a  purchaser  at  said  sale  would  be  void  for  the  causes  alleged 
in  the  bill,  we  do  not  perceive  from  the  evidence  that  Miller 
would  suffer  the  irreparable  injury  alleged  in  the  bill  and  re- 
lied on  by  counsel  by  the  issuing  said  tax  deed  to  Cook,  his 
interest  in  said  premises  as  mortgagee  could  not  be  thus 
destroyed,  and  he  would  still  retain  the  security  of  the  lien 
upon  said  premises,  given  him  by  the  mortgage  for  the  pay- 
ment of  said  debt,  nor  would  appellee  be  entitled  to  an  affirm- 
ance of  the  decree,  if  it  even  appeared  by  the  record  he 
would  be  deprived  of  all  interest  in  the  lot  in  question 
if  Cook  was  permitted  to  take  his  tax  deed  therefor.  His 
security  for  the  payment  of  the  mortgage  debt  would  not  be 
thus  destroyed.  It  appears  in  evidence,  although  not  dis- 
closed in  the  bill,  that  four  other  lots  are  included  in  said 
luurtgage  and  furnish  an  additional  security  relied  on  by  Mil" 
ler  for  the  payment  of  the  debt  The  cash  value  of  these  lots 
is  estimited  by  several  witnesses  at  $3,000,  and  whether  they 
will  bring  that  price  at  a  forced  sale,  or  half  as  much,  the 
fact  is  undisputed,  they  are  additional  security  upon  which 
appellee  relies.  Furthermore,  aj)pellant  offered  to  prove  at 
the  hearing  that  appellee  held  a  mortgage  on  one  hundred 
acres  of  farm  land  in  Jefferson  County  as  further  security  for 
said  debt,  in  case  he  should  lose  his  security  upon  the  lot  in 
question.  This  evidence  was  material  and  competent,  but  the 
court  refused  to  admit  it  and  erred  in  so  doing.  JSTor  does  it 
aj)pear  that  W^arrenis  insolvent  or  unwilling  or  unable  to  pay 
his  debt,  or  that  Miller  will  be  obMged  to  commence  pro. 
ceedings  to  collect  the  same  or  to  foreclose  his  mortgage.     In 
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short,  no  irreparable  injury,  as  alleged,  was  proven  at  the 
hearinsf,  and  no  cause  made  requiring  preventive  relief  by 
injnnctiun.  The  decree  appealed  from  is  also  inequitable  to 
Cook,  whose  rights  in  the  premises  we  are  not  at  liberty  to 
disregard.  He  purchased  the  property  at  a  tax  sale,  regular 
in  all  respects,  made  under  a  judgment  assented  toby  Warren, 
the  owner  in  fee,  and  as  between  him  and  Warren  his  title  as 
such  purchaser  is  fixed  and  forever  determined  by  the  judgment 
of  the  Supreme  Court.  If  this  decree  is  affirmed  Cook  loses  his 
title  and  all  rights  as  such  purchaser  even  as  against  Warren, 
the  fruits  of  a  protracted  litigation  are  taken  away,  and  War- 
ren can,  by  paying oiBf  the  mortgage  debt,  hold  the  property  in 
question  in  defiance  of  the  judgment  against  him  rendered  by 
the  court  of  last  resort,  and  this  mischief  and  injustice  to 
appellant  accrues,  as  has  been  seen,  by  the  rendition  of  a  decree 
not  necessary  for  the  protection  of  Miller  against  the  injury 
alleged.  Such  a  result  would  be  manifestly  unjust  to  appel- 
lant. And  the  decree  rendering  it  possible  ought  not  to  be 
affirmed.     Hilliard  on  Injunctions,  22,  Sec.  39. 

We  have  not  discussed  or  alluded  to  several  questions  which 
the  learned  counsel  on  behalf  of  the  respective  parties  have  pre- 
sented for  our  consideration,  touching  the  laches  of  appellee, 
notice  to  appellant  of  the  illegality  of  the  judgment  against  the 
premises  rendered  in  the  County  Court,  the  doctrine  of  rea 
jndicatay  2ind  rule  as  to  marshaling  assets,  being  satisfied  that  the 
latter  question  is  not  properly  before  us  in  this  case,  and  if  the 
theory  of  appellee  on  the  others  is  coiTcct,  yet,  for  the  reasons 
given,  appellee  has  not  shown  himself  entitled  to  the  relief 
prayed,  and  the  decree  rendered  would  work  injustice  and  be 
against  equity.  Whether  Miller  may  be  entitled  to  any  relief 
under  a  bill  properly  framed  to  protect  his  own  interest  as 
mortgagee  we  do  not  now  decide,  but  confine  the  views  ex- 
pressed to  the  object  of  the  bill,  as  shown  by  its  allegations, 
which  was  to  prevent  Cook  from  taking  out  a  tax  deed  even 
as  against  Warren,  when  it  clearly  appears,  as  against  him,  he 
is  entitled  to  such  deed. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded. 

Heversed  and  remanded. 
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Chicago  &  Alton  Railroad  Company 

V. 

John  Stites. 

Pa  i  Iron  d9 — Person  a  I  Ii\jury — Defective  Track — Notice — In  svfficie  ncy  qf 
Ecidence, 

In  an  action  by  a  yard  switchman  a^inst  a  railroad  company  to  recover 
dauiajres  lor  a  personal  injury,  this  court,  upon  a  second  appeal,  again  re- 
ver^)e.«  th^  judgm'^nt,  the  evidence  being  insuilicieat  to  support  the  verdict 
for  the  pUintiff. 

[Opinion  filed  April  20,  1888.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County. 

Messrs.  Lukk  n.  IIite  and  Brown  &  Kikby,  for  appellant. 

Messrs.  R.  A.  IIalbert  and  Flannigan  &  Canby,  for 
ap[)ellee. 

Per  Curiam^  Tins  case  was  before  us  at  the  August  term, 
1SS6,  when  we  reversed  the  judgment  for  insufficient  evidence 
api)earing  in  tlie  record  to  entitle  the  plaintiff  to  recover,  and 
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remanded  the  cause  for  a  new  trial.  Tlie  case  is  reported  in  20 
111.  App.  648,  where  will  be  found  a  sufficient  statement  of  the 
facts.  The  appellee,  upon  the  case  being  remanded,  amended 
his  declaration  by  averring  that  the  track,  track  rails  and 
switch  were  defective.  In  the  former  case  the  negligence 
alleged  was  confined  to  the  defective  condition  of  the  switch 
alone. 

On  the  re-trial  testimony  was  introduced  tending  to  show 
that  a  lip  had  formed  upon  the  end  of  the  rail  which  caused 
the  engine  to  jump  from  the  main  to  the  side-track.  It  would 
serve  no  useful  purpose  for  us  to  again  notice  the  evidence  in 
detail,  for  after  a  careful  examination  of  all  of  it,  and  giving 
it  the  best  consideration  our  ability  will  allow,  we  are  con- 
strained to  say  that  it  is  as  entirely  insufficient  to  support  the 
present  verdict  in  favor  of  appellee  as  it  was  in  the  former 
case.  Even  if  a  lip  existed  that  made  the  track  dangerous, 
there  is  the  same  lack  of  proof  of  notice  to  the  company  of 
the  defect  as  in  the  former  case.  We  adhere  to  what  we  then 
said  as  to  the  law  applicable  to  the  case,  and  applying  it  to  the 
facts  as  we  find  them,  in  our  opinion  no  right  of  recovery  is 
shown,  and  the  judgment  will  be  reversed. 

Judgment  reversed. 


Anson  Z.  Baits 

V. 

The  People. 


Practice — Bill  of  Exceptions — When  not  Part  of  Becord —Conspiracy  to 
"defraud  County— Indictment-^Sufflcieney  of— Wolf  Scalps— Bounty. 

\  A  bill  of  exceptions  signed  after  the  term,  no  time  havinj?  been  asked 
or  obtained  within  which  to  present  a  bill  of  exceptions,  is  not  a  part  of  the 
record  and  can  not  be  so  considered  on  error. 

2.  In  a  criminal  prosecution  charging  a  conspiracy  to  defraud  a  county 
by  obtaining  bounties  for  wolf  scalps  taken  from  wokes  not  killed  within 
the  countyi  this  court  holds  that  the  indictment  is  sufficient. 

[Opinion  filed  April  20,  1888.] 
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In  error  to  the  Circuit  Court  of  Fayette  County;  the  Hon. 
Jesse  J.  Phillips,  Judge,  presiding. 

Mr.  F.  M.  GcTNN,  for  plaintifi. 

Mr.  J.  M.  Albert,  for  defendant 

Per  CuriaiTu  The  plaintifiF  in  eiTor  was  indicted  jointly 
with  one  W.  N.  Nordike  for  a  conspiracy  to  defraud  the 
County  of  Fayette.  It  appears  that  the  County  Board  had 
passed  a  resolution  offering  a  bounty  for  the  killing  of  wolves 
within  the  county^  and  upon  any  party  presenting  wolf  scalps 
to  the  Counry  Clerk  and  making  atfidavit  the  wolf  from  which 
the  scalp  was  taken  was  killed  in  said  county  witliin  sixty  days 
prior  to  the  time  of  presentation  should  be  entitled  to  the 
bounty.  A  motion  was  made  to  quash  the  indictment  which 
was  overruled  by  the  court,  and  its  action  in  this  regard  is  here 
assigned  as  error. 

We  have  carefully  examined  the  indictment  and  think  it 
sufficient.  It,  in  terms  sufficiently  apt,  charges  the  defendants 
with  conspiring  to  defraud  the  county  out  of  such  bounty  by 
falsely  representing  and  swearing  that  the  scalps  they  pre- 
sented to  the  County  Clerk  were  taken  from  wolves  killed  by 
them  in  the  locality  and  within  the  time  limited  in  the  order, 
and  the  overt  acts  chari^ed  are  that  they  presented  scalps  and 
()l)tained  the  bounty  when  wolves  were  not  killed  within  said 
county. 

We  are  satisfied  no  error  was  committed  in  putting  the  de- 
fendant upon  trial  upon  the  indictment.  The  principal  argu- 
ment made  at  the  bar  by  counsel  for  plaintiff  in  error  is  in 
support  of  the  error  assigned,  that  the  verdict  is  not  supported 
by  the  evidence. 

In  answer  to  this  the  State's  Attorney  insists  that  there  is  no 
bill  of  exceptions  in  the  record  that  can  be  considered  by  the 
court,  and  calls  our  attention  to  the  fact  that  the  term  of  the 
Circuit  Court  at  which  the  defendant  was  convicted  adjourned 
for  the  term  on  the  28th  day  of  September,  without  the  de- 
fendant asking  for  or  obtaining  time  to  present  a  bill  of  ex- 
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ceptions  iir  vacation,  and  that  the  bill  was  signed  and  filed  on 
the  6tU  day  of  October.  Upon  examining  the  record  we  find 
the  fact  to  be  as  claimed  by  the  people.  No  order  appears 
allowing  further  time  to  present  a  bill  of  exceptions  and  it 
aflirmatively  appears  by  the  certificate  of  the  Judge  that  it 
was  signed  on  the  6th  day  of  October.  This  being  so  it  be- 
came no  part  of  the  record  and  we  are  precluded  by  the  prac- 
tice in  this  State  from  examinins:  such  assignment  of  error. 
It  was  so  held  in  Hand  v.  Miller,  24  111.  636,  and  in  many  sub- 
sequent cases  not  necessary  here  to  cite.  No  objection  is  taken 
to  the  record  proper  other  than  that  to  the  indictment  which 
we  have  noticed.  Rejecting  the  bill  of  exceptions,  as  we  must 
do,  no  erroi'  is  apparent  and  the  judgment  must  be  afSrmed. 

Judgment  affinned. 


Oerqard  W.  Garrels,  Impleaded  with  George  W. 

Cone, 

V. 

Hugh  E.  Morton  et  al. 

Trust  Deed — Foreclosure — Agency — Extent  of  Authority — Payment, 

L  One  who  deals  with  an  agent  is  bound  to  know  the  extent  of  his 
authority. 

2.  The  authority  of  an  ajpfent  who  has  made  a  loan,  to  receive  payment, 
may  be  inferred  from  his  having  made  the  loan  and  retained  the  securities. 

3.  The  burden  of  proof  is  on  the  debtor  to  show  that  the  securities  were 
in  the  custody  of  the  agent  at  time  of  payment.  Neither  the  collection  of 
other  securities,  nor  of  the  interest  on  the  debt  in  question,  .is  sufficient  to 
raise  an  implied  authority  in  the  agent  to  receive  payment* 

[Opinion  filed  May  1,  1888.] 

Appeal  from  the  Circuit  Court  of  Marion  County;  the  lion. 
Amos  Watts,  Judge,  presiding. 

Messrs.  W.  C.  Kueffneb  and  T.  E.  Merritt,  for  appellant. 
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Vol.  1!G.J  Garrels  v.  Morton. 

Mr.  IIenry  C.  Goodnow,  for  appellees. 

WiLKix,  J.  The  decree  presented  by  this  record  is  in  all 
respects  like  that  reversed  at  our  August  term,  ls^6.  The 
contention  is  also  the  same.  The  answer  of  appellee  lias  been 
so  amended  as  to  present  the  correct  tlieory  of  his  defense 
an  J  50ine  additional  proof  introduced  on  the  last  hearing,  but 
the  facts  are  not  materially  changed.  The  statement  of  the 
case  found  in  Yol.  21  of  Api^ellate  Court  reports  beginning 
on  page  3S1  will  therefore  be  sufficient  for  the  purpose  of 
this  opinion. 

Counsel  for  appellee  seem  to  understand  our  former  opinion 
as  holding  the  law  to  be  with  him  on  a  proper  stale  of  plead- 
ing, but  it  was  not  so  intended  and  we  fail  to  find  anything  in 
it  to  justify  such  an  inference.  The  averments  and  admissions 
of  the  answer  in  the  former  record  precluded  the  consideration 
of  the  merits  of  the  ease  on  the  theory  of  the  defense  and  the 
reversal  was  upon  that  ground  alone.  The  trust  deed  not 
having  been  assigned  and  no  notice  of  the  transfer  of  the  notes 
liaving  been  given,  the  deed  only  passed  to  appellant  as  an 
incident  to  the  notes,  and  the  assignee  took  it  subject  to  all 
equities  existing  between  the  mortgagor  or  his  grantees,  and 
the  mortgagee,  and  therefore  any  payment  to  F.  Ryhiner  & 
Company  and  valid  agreement  by  them  with  Myer  or  his 
grantee,  Morton,  to  release  the  forty-acre  tract  in  question, 
would  be  available  against  appellee  Grarrels,  notwithstanding, 
he  is  an  innocent  purchaser  of  the  notes  before  maturity. 
Jones  on  Mortgages,  Sec.  817  and  820,  and  cases  cited ;  Towner 
V.  McClelland,  110  111.  551. 

If,  therefore,  the  alleged  payment  and  agreement  to  release 
ap]:)ellee's  land  can  be  held  binding  as  against  F.  flyhiner  & 
Company,  the  appellant  is  equally  bound  and  the  decree  is 
right. 

There  is  no  pretense  that  the  payment  or  agreement  was 
made  to  and  with  the  firm,  but  the  allegation  and  proof  is 
tliat  the  entire  transaction  was  with  George  W.  Cone,  their 
agent.  Keither  is  it  claimed  by  appellee  that  the  firm  of  F. 
liyhiner  &  Company  had  any  notice  of  such  payment  or  con- 
tract, that  they  in  any  way  ratified  the  same,  or  received  the 
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proceeds  of  tlie  payment.     Hence,  in  order  to  bind  them  by 
that  transaction,  either  as  a  payment  on  the  mortgage  debt  or 
an  agreement  to  discharge  the  lien  of  the  trust  deed,  the  proof 
must  establish,  first,  that  a  payment  was  made  to  Cone :  second, 
that  he  agreed  in  consideration  thereof  to  discharge  appellee's 
land ;  and  tliird,  that  he  was  the  agent  of  Eyhiner  &  Company 
authorized  to  receive  the   payment  and  make  the   contract. 
The  evidence  is  very  unsatisfactory  and  conflicting  on  both 
the  first  and  second  of  the  above  propositions;    but  giving 
appellee  the  benefit  of  the  assumption  that  both  are  sustained 
by  the  proof,  the  question  still  remains,  is  the  agency  and 
authority  of  Cone  established.     There  is  no  direct  proof  of 
agency  except  that  Cone  himself  testifies  that  he  had  authority 
to  receive  the  interest  but  not  the  principal.    Appellee's  proof 
is  all  circumstantial,  consisting  of  proof  of  the  facts  that  Cone 
negotiated  the  loan  for  which  the  notes  and  trust  deed  were 
executed;  that  about  the  lime  of  the  payment  and  agreement 
insisted  upon  he  did  receive  payment  of  and  procure  a  dis- 
charge of  another  mortgage  held  by  them  on  lands  of  Myer; 
that  he  took  this  $1,200  and  loaned  it,  taking  notes  payable  to 
F.  Ryhiner  &  Company.    Cone,  however,  swears  that  the  blank 
notes  payable  to  the  firm  were  used  in  loaning  the  money  for 
Myer  as  a  matter  of  preference  in  form  and  that  they  were 
immediately  assigned  to  Myer,  and  there  is  no  dispute  as  to 
the  fact  that  Kyhiner  &  Company  never  received  any  benefit 
whatever  from  the  money. 

Nor  is  there  any  pretense  of  proof,  cither  direct  or  circum- 
stantial, fi'om  which  it  can  be  inferred  that  either  the  notes  or 
trust  deed  were  in  the  hands  of  Cone  at  that  or  any  time,  or 
that  appellee  so  understood.  On  the  contrary,  his  testimony 
shows  clearly  that  he  knew  they  were  held  by  some  one  else 
from  whom  the  release  was  to  be  obtained.  Admittins:  that 
A  the  proof  is  sufficient  to  establish  the  relation  of  principal  and 

agent  between  Ryhiner  <&  Company  and  Cone,  yet,  when  the 
rules  of  law  are  applied  to  the  facts  on  the  question  of  his 
authority  to  receive  payment  and  bind  his  principal  by  his  con- 
tract to  release  the  land,  the  defense  wholly  fails.  The 
I  authority  of  an  agent  to   receive  payment  may  be  inferred 

from  hifi  having  made  the  loan  and  retained  the  securities, 
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bnt  this  inference  is  foiipded  on  his  custody  of  the  notes  and 
ceases  when  thej  are  withdrawn. 

The  burden  of  proof  is  on  the  debtor  to  show  that  the 
securities  were  in  the  custody  of  the  ai^cnt  at  the  time  of  the 
payment.  Williams  v.  Walker,  2  Sandf.  Ch.  225^  and  author- 
ities cited;  Smith  v.  Kidd,  68 N.  T.  130. 

The  collection  of  other  securities  or  even  a  part  of  the  ex- 
isting; debt  is  not  suflicient  to  raise  an  implied  authority  in  the 
agent  to  receive  payment  Smith  v.  Kidd,  supra^  28  N.  J. 
Eq.  13. 

Express  authority  to  collect  interest  is  not  sufficient  to 
authorize  the  collection  of  the  principal.     Same  cases. 

The  rule  has  been  strictly  adhered  to  in  all  the  adjudged 
cases  that  the  possession  of  the  securities  by  the  agent  is  the 
indispensable  evidence  of  his  authority  to  collect  the  principal, 
and  in  Smith  v.  Kidd,  suprck,  it  is  said  any  other  principle 
would  be  dangerous  in  the  extreme.  Jones  on  Mortgages, 
Sec.  964. 

No  one  will  deny  that  a  payment  to  an  agent  authorized  to 
receive  it  i^good,  and  that  such  authority  may  be  shown  by 
express  contract,  usage  of  trade,  or  the  particular  mode  of 
dealing  between  parties;  but  this  principle  is  not  in  conflict 
with  the  above  authorities  nor  does  the  proof  in  this  case 
bring  it  within  this  rule.  It  is  a  familiar  principle  that  a  per- 
son dealing  with  an  agent  is  bound  to  know  his  authority.  If 
hardship  or  loss  falls  upon  appellee  it  results  from  his  failure 
to  do  so  in  his  dealing  with  Cone.  We  have  examined  this 
record  carefully  and  considered  the  decree  in  every  view 
of  the  law  presented  by  the  learned  counsel  for  appellee. 
We  have  treated  it  precisely  as  though  it  were  a  decree 
l>etween  Kyhiner  &  Company  and  appellee,  and  we  are  unable 
to  find  authority  of  law  under  the  most  favorable  view  of 
the  facts,  to  sustain  it.  Tliat  our  judgment  may  be  reviewed 
by  the  Supreme  Court  without  the  delay  of  another  hearing 
below,  the  decree  will  be  reversed  and  the  case  remanded  with 
directions  to  the  Circuit  Court  to  render  a  decree  of  fore- 
closure against  all  of  the  land  included  in  the  trust  deed  not 
exempting  that  held  by  appellee  Morton. 

He  versed  and  remanded. 
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East  St.  Louis  &  Carondelet  Railway  Company 

V. 

Samuel  Frazier. 

Personal  Injuries  —  Instructions—Conflict  <^  Evidence — Question  for 
Jury — Damages — Whether  Excessive^ 

1.  It  w  proper  to  refuse* an  instruction  which  correctly  states  rules  of 
law  applicable  to  the  case,  when  such  rules  are  stated  in  another  instruction 
given  at  the  in.<^tance  of  the  same  party. 

2.  Where  the  evidence  is  conflicting^  and  three  juries  have  found  the 
fiicts  the  same  way,  this  court  will  not  interfere  upon  a  mere  question  of 
fact,  unless  convinced  that  the  verdict  is  the  result  of  passion  or  preju- 
dice, 

S.  Where  pain  and  sufferinj;  are  recognized  elements  in  the  assessment 
of  damages  for  personal  injuries,  such  as.sessment  is  within  the  sound  judg- 
ment of  the  jury  under  the  instructions  of  the  court. 

4.  In  the  case  presented,  it  is  held:  That  nothing  appears  to  show  that 
the  amount  of  the  damages  was  not  fixed  by  the  jury  upon  a  fair  consider- 
ation of  the  testimony;  and  that  the  verdict  for  $6,000  is  not  so  excessive  as 
to  require  a  reversal. 

[Opiuion  filed  May  5,  1888.] 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon. 
B.  H.  Cakby,  Judge,  presiding. 

Mr.  A.  S.  Wilderman,  for  appellant 

The  damages  awarded  by  the  jury  in  this  case  are  so 
excessive  as  to  induce  a  most  violent  presumption  that  the 
verdict  is  the  result  of  passion,  prejudice  or  a  total  miscon. 
ception  of  the  case.  Loewenthal  v.  Strong,  90  LI.  74;  N.  L. 
Packet  Co.  v.  Binninger,  70  111.  671;  C.  R  I.  &  P.  Ey.  Co. 
V.  Payzant  87  111.  125;  McLimans  v.  City  of  Lancaster,  63 
Wis.  596;  C,  B.  &  Q.  R.  R.  Co.  v.  Avery,  10  111.  App.  210;  C. 
West  Div.  Ry.  Co.  v.  Hughes,  87  111.  94;  C.  &  N.  W.  R.  R. 
Co.  V.  Jackson,  55  111.  492;  Kolb  v.  O'Brien,  86  111.  210;  C, 
B.  &  Q.  R.  R  Co.y.  Dunn,  52  111.  451;  I.  C.  R.  R.  Co.  v.  Welch, 
52  111.  183;  City  of  Chicago  v.  Kelly,  69  III.  475;  City  of 
Chicago  V.  Langlass,  52  111.  256;  City  of  Decatur  v.  Fischer, 
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52  III.  407;  City  of  Elgin  v.  French,  86  111.  498;  City  of 
Ottawa  V.  Sweely,  65  111.  434;  City  of  Peru  v.  French,  55  111. 
317;  City  of  Chican^o  v.  Jones,  66  111.  349;  City  of  Chicago 
V.  Martin,  49  III.  241;  C.  R  I.  &  P.  K.  R  Co.  v  McKean,  40 
111.  218. 

Mr.  M.  MiLLA^RD,  for  appellee. 

Courts  do  not  undertake  to  put  an  exact  value  upon  a  leg 
or  an  arm  of  a  person  who  is  disabled,  or  the  pain  he  endures, 
or  the  difference  between  being  a  cripple  and  a  man  with 
limbs  unimpaired.  The  result  should  stand,  unless  the  court 
below  and  the  jury  have  blundered,  or  committed  an  act  of 
injustice,  without  question.  Where  the  testimony  is  all  heard, 
the  trial  fair,  the  instructions  full,  and  the  case  is  well  consid- 
ered, there  should  be  no  reversal  by  an  appellate  court 

In  C.  &  A.  R.  V.  Wilson,  63  111.  167,  where  a  music  teacher 
lost  his  hand,  §S,00i.)  was  not  regarded  as  excessive. 

In  m.  Cent.  v.  Parks,  88  111.  373,  $8,958  was  not  considered 
too  much  for  an  injury  to*  a  lady's  spine. 

In  C.  &  A.  R.  V.  Murray,  71  111.  601,  a  little  girl  seven 
years  old  lost  her  leg  and  two  lingers,  and  the  court  allowed 
a  verdict  of  ^S,100  to  stand. 

In  T.  W.  &  W.  Ry.  v.  Fredericks,  71  111.  294,  a  brakeman 
received  ?5,()i)0  for  a  more  "stiffness"  in  his  hand. 

In  C.  &  E.  R.  Co.  V.  Holland,  18  111.  App.  418,  it  was  held 
$25, 000  was  not  excessive  for  a  serious  injury  to  the  spine. 

These  are  cases  where  verdicts  were  sustained,  and  they 
fully  justified  the  action  of  the  lower  court  in  refusing  a  new 
trial  in  the  pending  suit. 

Per  Curiam,  This  cause  has  boen  tried  three  timos  in 
the  lower  court,  and  once  in  this,  at  the  February  term,  18S6, 
and  is  reported  in  19  111.  App.  92,  where  will  appear  a  suffi- 
cient statement  of  the  facts  for  our  present  purpose.  We 
then  reversed  the  judgment  for  the  reason  that  an  instruction 
given  on  behalf  of  the  plaintiff  was  deemed  by  us,  under  the 
authorities  cited,  to  be  erroneous. 

On  the  re-trial  of  the  cause  in  the  court  below  the  plaintiff 
asked  no  instructions,  while  ten  were  asked  by  the  defendant, 
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covering  every  point  arising  in  the  case  upon  which  the  defend- 
ant relied  as  a  defense,  all  of  -which,  except  the  6th,  7th  and 
9th,  were  given,  either  as  asked  or  with  moditications  made  by 
the  court  As  to  the  refused  instructions,  it  is  only  necessary 
to  say  that  the  principle  announced  in  the  7th  was  sufficiently 
stated  in  .the  6th  given,  at  least  as  fully  as  the  case  made  by 
the  evidence  warranted.  The  10th  instruction  given  embodied 
tlie  substance  of  the  9th  refused,  and  in  less  objectionable 
language. 

We  can  not  say  that  serious  error  was  committed  in  refus- 
ing the  5th  instruction.  While  the  evidence  shows  that  he, 
Frazier,  assisted  as  an  employe  in  the  construction  of  the 
cradle,  the  record  is  barren  of  any  evidence  that  he  was  the 
superintendent  in  charge  over  the  work,  or  that  he  was  author- 
ized to  call  upon  the  appellant  for  materials  and  have  his  order 
complied  with.     The  evidence  is  all  the  other  way. 

Hennel  was  the  foreman  and  Jones  the  superintendent,  and 
when  they  had  the  dispute  about  the  use  of  the  old  bolts, 
neither  of  them  considered  it  necessary  to  consult  the  appellee 
about  using  them.  We  are  satisfied  no  injury  resulted  to 
appellant  for  the  failure  to  give  said  instruction. 

The  modification  of  appellee's  instructions  numbered  1,  2, 3 
and  4,  was  but  carrying  out  the  views  of  this  court  expressed 
in  the  former  opinion  when  passing  upon  the  question  whether 
the  court  thus  erred  in  refusing  an  instruction  asked  by  appellee. 

It  is  earnestly  insisted  that  the  verdict  is  not  supported  by 
the  evidence,  and  is  manifestly  against  its  weight,  and  should  be 
set  aside  for  that  reason.  A  careful  consideration  of  the  testi- 
mony contained  in  this  record  convinces  us  that  this  point  is 
not  well  taken.  It  may  be  conceded  that  it  is  quite  conflict- 
ing upon  many  points  arising  in  the  case,  but  upon  the  whole 
case,  we  are  not  prepared  to  hold  that  the  jury  were  not  justi- 
fied in  their  finding  in  favor  of  appellee. 

Three  juries  have  found  the  facts  the  same  way,  and  we 
ought  not  to  interfere  upon  a  mere  question  of  fact  where  the 
evidence  is  so  conflicting,  unless  convinced  that  the  verdict  is 
the  result  of  passion  or  prejudice,  and  thereby  manifest  preju- 
dice has  been  done. 
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The  whole  record  considered,  we  are  unable  to  say  that  this 
verdict  was  founded  npon  such  causes,  or  either  of  them. 

Upon  the  point  made,  that  the  damages  are  excessive,  we  do 
not  consider  them  so  clearly  so  as  to  call  upon  us  to  interfere  for 
that  cause  alone. 

The  appellee  for  eleven  months  was  confined  to  his  bed,  suf- 
fering intense  pain;  the  bones  of  his  leg  decomposed  and  had 
to  be  removed,  leaving  him  a  cripple  for  life. 

It  was  said  in  C,  R.  I.  &  P.  Ey.  Co.  v.  Barrett,  18  111.  App.  17, 
that,  '*  Where  pain  and  suflfering  are  recognized  elements  in 
assessing  damages  for  personal  injuries,  there  can  be  no  cer- 
tain rules  for  their  admeasurement,  and  consequently  the  law 
lias  left  the  assessment  to  the  sound  judgment  of  the  jury, 
guided  by  proper  instructions  from  the  court,  and  before  a 
court  should  interfere  with  the  findings  by  putting  itself  in 
the  place  of  the  tribunal  primarily  established  by  the  law  to 
determine  this  question,  it  ought  to  be  well  advised  that  such 
verdict  is  not  the  result  of  the  calm,  dispassionate  judgment 
of  the  jury,  but  results  from  some  improper  motives  or  influ- 
ences, and  that  injustice  would  be  done  if  the  verdict  should 
be  allowed  to  stand." 

Nothing  appears  in  this  record  to  show  that  the  amount  of 
the  damages  was  not  fixed  by  the  jury  upon  a  fair  considera- 
tion of  the  testimony,  neither  does  the  amount  assessed  seem 
to  be  so  excessive  as  to  require  a  reversal  of  the  judgment. 

Judgment  ajjinned. 


The  First  National  Bank  of  Centralta  et  al. 

V. 

Edward  B.  Marshall. 

National  BanJea^Voluntarp  Liguidntion — Disposal  of  Assets— New 
Bank— Eights  of  Stockholders— Estoppel— ** Good  WilV*— Lease, 

1.  Wliere  a  national  bank  has  grone  into  voluntary  liquidation  in  pursu- 
ance of  the  vote  of  vM  its  stockholders,  and  all  but  one  of  them  have  united 
in  organizingr  a  new  national  bank  under  a  different  name,  and  the  omitted 
stockholder  has  accepted  dividends  from  the  proceeds  of  nearly  the  entire 
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assets  of  the  old  bank,  he  can  not  claim  to  be  a  stockholder  in  the  new  bank 
nor  a  rijirht  to  share  in  its  earning:8. 

2.  In  the  case  presented,  the  complainant  is  estopped  from  complaining 
that  the  grreater  part  of  the  assets  were  sold  to  the  new  bank,  as  he  knew 
they  were  thus  disposed  of  when  he  accepted  his  share  of  the  proceeds. 

3.  The  old  bank  having  gone  into  voluntary  liquidation  had  no  "  good 
will "  to  dii^pose  of,  independent  of  the  value  of  the  unexpired  lease  of  the 
building  which  it  had  occupied. 

[Opinion  filed  May  5,  1888.] 

Appeal  from  tlie  Circuit  Court  of  Marion  County;  tlie  Hon. 
Amos  Watts,  Judge,  presiding. 

The  First  National  Bank  of  Centralia  was  or^s^mzed  on  the 
23d  day  of  Maich,  1865,  with  a  capital  stock  of  180,000, 
divided  into  800  shares  of  $100  each,  in  accordance  with  the 
National  Bank  Act.  After  its  organization  it  did  a  refi:ular 
banking  business  until  it  went  into  voluntary  liquidation  about 
one  month  prior  to  the  expiration  of  its  charter.  The  appel" 
lee  was  one  of  the  original  stockholders,  and  at  the  time  the 
.  bank  went  into  liquidation,  he  owned  $20,500  of  the  bank 
stock.  At  a  meeting  of  the  stockholders  regularly  called,  on 
the  30th  day  of  January,  1885,  the  question  was  submitted 
whether  the  bank  should  go  into  voluntary  liquidation  under 
the  provisions  of  the  National  Banking  Act,  and  every  stock- 
holder, including  the  appellee,  voted  to  take  such  action  and  that 
it  should  take  eflfect  on  the  25th  day  of  February  following. 

On  the  10th  day  of  February,  1885,  the  Old  National  Bank 
of  Centralia,  one  of  the  appellants  herein,  was  chartered  by  the 
Controller  of  the  Currency  and  organized  with  the  same  per- 
sons as  officers  and  directors  of  the  bank  that  constituted  such 
officers  and  directory  in  the  First  Is'ational  Bank.  In  this  new 
organization  the  appellee  did  not  become  a  stockholder.  It 
seems  from  the  record  that  Dr.  Marshall,  while  holding  a 
large  amount  of  stock  in  the  First  National  Bank,  about  Sep- 
tember, 1883,  started  a  new  bank  in  Centralia  called  the  Ex. 
change  Bank,  and  by  so  doing,  divided  the  banking  business 
of  the  city  to  some  extent,  and  thereby  injured  the  First 
National  Bank  in  depriving  it  of  business  that  it  would  other- 
wise have  done  to  its  protit. 


\ 
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This  action  on  tlie  part  of  the  appellee  created  unfriendly 
feelings  between  the  other  shareholders  of  the  bank  and  him- 
self, and  several  efforts  were  made  by  the  officers  of  the 
National  Bank  to  purchase  his  stock,  but  he  asking  $200  per 
share,  a  sum  too  lai'ge  in  their  opinion,  they  did  not  buy. 
Matters  were  in  this  condition  from  that  ti^ie  until  the  cha;- 
tor  of  the  First  National  Bank  was  about  to  expire  by  the 
limitation  of  twenty  years  fixed  in  the  National  Banking  Law 
for  the  existence  of  national  banks.  The  officers,  the  directoi-s 
and  the  shareholders,  except  appellee,  desired  to  continue  in 
the  banking  business  but  not  with  appellee,  under  the  existing 
circumstances,  and  they  corresponded  with  the  Controller  of 
the  Currency,  stating  their  wishes  and  asking  his  advice. 

His  answer  appears  in  the  record  and  it  seems  to  be  con- 
ceded by  counsel  for  all  the  parties  that  it  is  a  fair  interpre- 
tation of  the  banking  law  upon  the  points  submitted. 

They  were  advised  that  unless  tlie  stockholders  were  unani- 
mously in  favor  of  a  new  organization  to  take  the  name  of 
the  formerbank,  it  could  not  be  done.  That  if  they  retained 
the  old  name,  that  every  stockholder  in  the  expiring  associa- 
tion would  be  entitled  to  a  preference  in  the  allotment  of 
shares  of  the  new  association,  in  proportion  to  the  number  of 
shares  held  by  them  respectively.  They  were  also  advised 
that  there  was  no  legal  objection  to  the  stockholders  voting 
to  place  the  old  bank  in  process  of  voluntary  liquidation,  and 
the  formation  of  an  independent  association  for  banking  pur- 
poses, and  that  the  department  would  have  no  objection  to 
such  course.  Full  instructions  were  given  how  to  proceed, 
and  necessary  blanks  furnished  by  the  dejjartment  Acting 
upon  this  advice,  a  meeting  of  the  stockholdere  was  called  to 
determine  what  course  of  action  should  be  pursued  in  regard 
to  winding  up  the  affairs  of  the  old  bank,  and  all.  the  stock- 
holders seem  to  have  been  fully  advised  of  the  object  of  the 
meetins^. 

At  this  meeting  every  share  of  stock  was  voted  in  favor  of 
putting  the  First  National  Bank  in  process  of  voluntary 
liquidation,  the  complainant  below  and  appellee  here  voting 
more  than  one  fourth  of  the  shares  of  capital  stock  in  favor 
of  the  proposition. 
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The  matters  of  closing  up  the  business,  the  disposing  of  assets 
of  the  bank  and  the  distribution  of  the  proceeds,  were  placed 
in  the  hands  of  the  officers  of  the  bank,  especially  the  cashier, 
Mr.  Kohl.  When  the  bank  ceased  to  do  business,  on  February 
25th,  the  newly  chartered  bank  was  prepared  to,  and  did,  com- 
mence a  general  banking  business. 

The  United  States  bonds  held  bv  the  bank  to  secure  its  cir- 
culation  were  sold  to  the  new  bank  at  the  current  rate  in  the 
market,  and  re-deposited  to  secure  the  circulation  of  the  new 
bank--  Other  bonds  were  sold  in  the  market  for  the  current 
prices  on  day  of  sale.  The  greater  portion  of  bills  receivable 
were  sold  to  the  new  organization,  as  well  as  all  the  fixtures 
and  furniture  belonging  to  the  First  National. 

Within  ten  days  after  the  bank  went  into  liquidation,  a  div- 
idend of  $100  to  the  share,  was  declared,  and  Dr.  Marshall 
received  $20,500.  Within  twenty-live  days  a  further  divi- 
dend was  paid,  of  $50  per  share.  This  last  dividend  was  not 
l^aid  in  cash,  but  by  mutual  arrangement  the  undisposed  of 
local  bonds  and  securities,  amoimting  to  nearly  $40,000,  were 
divided  among  the  stockholders,  the  appellee  selecting  from 
the  entire  amount  his  prorata  share,  according  to  the  amount 
of  his  stock. 

Additional  dividends  of  five  and  one-half  per  cent,  have 
been  declared  and  paid,  of  which  the  appellee  has  received 
his  proper  share.  Some  assets  of  the  bank  still  remain  in  the 
liands  of  Mr.  Kohl,  consisting  of  some  real  estate  and  notes  of 
hand  which,  if  converted  into  money,  would  probably  pay  not 
far  from  five  per  cent,  additional. 

In  July,  1886,  the  appellee  tiled  his  bill  in  the  Marion  Cir- 
cuit Court  against  the  two  banks  and  the  directors  and  officers 
of  the  new  organization,  charging  that  the  change  of  organi- 
zation was  for  the  purpose  of  *' freezing  him  out,"  as  a  share- 
holder in  the  First  National  Bank;  that  the  new  bank  was 
created  with  the  funds  of  the  First  National,  and  the  same 
persons  constituted  the  officers  and  directory,  and  turned  over 
to  themselves  all  the  assets  of  the  latter  bank,  and  the  same 
has  ever  since  been  under  the  control  and  appropriated  to  the 
use  of  the  "Old  National  Bank,"  the  new  organization;  that 
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by  such  action  the  stock  of  complainant  was  arrested  and    its 
earnings  closed,  although  tlie  money  was  used  to  sustain   the 
latter  bank.     That  the  now  organization  had  converted  to    its 
own  use  the  interest  of  the  complainant  in  the  First  National 
without  his  consent,  and  that  all  the  actions  of  the  parties  de- 
fendant were  had  for  the  pur|308e  of  cheating  complainant- 
lie  asks  for  general  and  special  relief,  and  es|>ecially  that  an 
account  may  be  taken  of  tlic  earnings  of  the  new  bank,    and 
that  it  may  be  decreed  to  pay  complainant  such  proportion- 
ate share  of  its  earnings  as  the  stock  of  complainant  bears  ta 
the  capital  stock  of  that  bank. 

Answers  were  duly  tiled,  a  hearing  had  and  a  decree  \ras 
rendered  against  all  the  defendants  for  over  $8,000,  and  de- 
fendants bring  the  case  here  by  appeal. 

Other  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  McCaktney  &  Casey  and  Casey  &  Dwight,  for 
appellants. 

Messrs,  W.  S.  Fojiman  and  Jas.  Watts,  for  appellea 

PiLLSBURY,  J.  Section  5220  of  the  National  Bank  Act  pro- 
vides that  "Any  association  may  go  into  liquidation  and  be 
closed  by  the  vote  of  its  shareholders  owning  two-thirds  of  its 
stock,"  The  sections  following  provide  in  detail  for  winding 
up  the  affairs  of  the  bank  when  such  vote  has  been  taken. 

It  is  clear  that  the  stockholders  had  the  right  to  put  the 
First  National  Bank  into  voluntary  liquidation  rather  than  to 
l)crmit  its  charter  to  expire  by  limitation,  as  it  would  have 
done  on  March  25,  1S85.  The  appellee,  as  one  of  the  share- 
holders, voted  all  his  stock  in  favor  of  that  course. 

Wlien  the  bank  ceased  doing  business  on  February  25, 1885, 
it  became  tlie  duty  of  those  placed  in  charge  of  its  affairs  for 
the  purposes  of  winding  up  its  business  to  use  all  reasonable 
effort  to  realize  out  of  the  assets  as  much  as  possible  and  dis- 
tribute the  proceeds  among  the  shareholders.  When  this  has 
been  done  it  is  clear  that  the  value  of  the  stock  can  only  be 
measured  by  the  value  of  the  assets.     It  is  not  contended  by 
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appellee,  neither  could  it  well  be,  that  the  First  National  was 
not  le^lly  pnt  into  liquidation.  The  appellee  states  in  his 
testimony  taken  on  the  trial  that  he  voted  for  liquidation,  and 
he  knew  this  eoui*se  had  its  inception  in  the  desire  to  get  rid 
of  him  as  a  stockholder  by  the  organizing  of  another  national 
bank.  There  can  be  no  doubt  of  the  right  of  the  stockholders 
after  such  vote  was  taken,  to  organize  a  new  bank  and  to  dis- 
pose of  the  stock  to  whomsoever  they  saw  proper,  so  long  as 
they  committed  no  fraudulent  act  to  the  injury  of  the  appellee. 
The  complainant,  with  full  knowledge  of  what  had  been  done 
in  potting  the  one  bank  into  liquidation  and  the  organizing  of 
a  new  one,  and  the  disposition  of  the  assets  of  the  bank  by  its 
directory,  for  he  was  furnished  with  a  detailed  statement  by 
Mr.  Kohl,  received  a  cash  dividend  of  $100  upon  each  share 
of  his  stock,  and  joined  with  the  officers  of  tlie  bank  in  divid- 
ing up  many  of  the  remaining  bonds  and  securities,  selecting 
those  he  desired  to  take  and  thereby  received  $50  per  share 
additional.  Instead  of  objecting  to  the  action  of  the  directory 
and  Mr.  Kohl  and  refusing  to  take  his  share  of  the  proceed* 
derived  from  the  sale  of  the  assets  and  demanding  recognition 
as  a  stockholder,  or  demanding  an  equal  amount  of  stock  in  the 
new  organization  and  offering  to  pay  for  it,  as  others  did,  ho 
voluntarily,  with  a  full  knowledge  of  the  facts,  receives  his 
'pro  rata  share  of  each  and  every  dividend  declared,  and  his 
explanation  of  this  act  is  that  he  "never  knew  of  any  one 
objecting  to  receiving  money,"  that  he  knew  the  new  bank 
would  be  organized  and  he  left,  but  he  intended  "to  hold  his 

grip." 

He  further  says  that  when  Mr.  Kohl  presented  him  with 
the  statement  of  the  disposition  of  the  assets  he  "had  no 
doubt  to  base  an  objection  upon,"  although  admitting,  in  fact, 
that  he  knew  how  the  assets  of  the  bank  were  disposed  of. 
He  has  also  received  two  additional  dividends,  amounting 
to  $5.50  per  share,  and  taken  the  money  without  objection, 
making  in  the  aggregate  $155.50  upon  each  share  of  ca})ita1 
stock  held  by  him  of  the  par  value  of  $100,  and  the  remain- 
ing assets,  amounting,  as  estimated,  to  $4,536.39,  consisting  of 
notes  and  a  farm  which  had  not  been  converted  into  cash  at 
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time  of  trial.  As  to  these  remaiDing  assets,  we  think  the 
proof  shows  that  when  Mr.  Kohl  called  appellee's  attention  to 
them,  at  the  time  he  paid  the  last  dividend,  he  told  appellee 
that  if  he  wanted  the  matter  closed  up  at  once  he,  appellea 
could  bny  them  or  they  would  buy  them,  and  appellee  then 
directed  Mr.  Kohl  to  keep  on  the  way  he  had  been  doing. 

Now,  after  receiving  his  share  of  the  assets  disposed  of, 
belonging  to  the  First  National,  under  the  circumstances 
stated,  we  are  at  a  loss  to  comprehend  how  he  can  claim  to  be 
pecuniarily  interested  in  the  "Old  National  Bank,"  or  entitled 
to  any  of  its  earnings. 

lie  is,  of  course,  entitled  to  a  fair  administration  of  the  assets 
of  the  defunct  bank,  the  First  NationaT,  but  upon  what  basis 
he  can  claim  that  his  interest  in  such  funds  is  to  be  measured 
by  the  present  value  of  the  stock  in  the  new  National  Bank 
we  can  not  }>erceive. 

And  yet  the  court  below  in  its  decree  found  that  his  stock 
in  the  First  National  Bank  was  of  tlie  value  of  $190.50  per 
share,  when  the  assets  as  disposed  of  would  not,  perhaps, 
exceed  in  value  $160  upon  the  share. 

The  record  is  barren  of  any  proof  that  the  assets  of  the 
First  National  Bank,  in  which  appellee  was  a  large  stockholder, 
consisting  of  bonds  and  bills  receivable,  and  furniturq  and 
fixtures,  were  not  sold  at  the  current  rates  in  the  stock  market, 
exccjit  the  fixtures  and  furniture,  the  value  of  which  was  fixed 
by  the  opinion  of  witnesses  varying  from  $1,000  to  $1,600. 
There  is  no  evidence  in  the  record  that  the  United  States 
bonds  were  sold  to  the  Old  National  Bank  at  a  le.>s  price  than 
current  quotations,  nor  that  the  bills  receivable  did  not  bring 
all  they  were  worth,  and,  as  to  the  *?4rO,000  worth  of  local 
bonds  and  securities  divided  between  the  stockholders,  the 
ap]>ellee  can  not  complain,  as  he  joined  in  the  ^division  and 
made  his  own  selection  for  thq  stock,  or  surplus  dividend  of 
S">0  per  share.  We  have  been  unable  to  find  any  evidence  in 
the  record  that  justifies  the  action  of  the  court  below  in  find- 
ing that  the  stock  of  the  appellee  in  the  First  National  Bank 
was  worth,  when  the  vote  for  liquidation  took  effect,  $190.50 
per  share.     As  we  have  said,  if  the  assets  of  that  bank  were 
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])roperly  administered,  the  value  of  the  property  of  the  bank 
would  determine  the  value  of  thestoekjand,  if  the  assets  were 
disposed  of  for  their  fair  market  value,  the  appellee  has  no 
reason  to  complain.  We  think  he  is  estopped  from  insisting 
that  the  greater  part  of  the  assets  were  sold  to  this  new  organ- 
ization, as  he  knew  they  were  thus  disposed  of  when  he 
accepted  his  share  of  the  proceeds;  but  if  he  can  establish 
that,  by  an  unlawful  combination  between  the  two  banks,  the 
assets  were  not  sold  for  their  fair  market  value,  he  can  have 
an  account  taken  of  the  value  of  his  stock,  based  upon  such 
fair  value  of  the  assets  of  the  bank,  and  have  a  decree  lor 
such  diflference. 

A  mere  honest  difference  of  opinion  between  him  and  the 
otlier  parties  authorized  to  wind  up  the  affairs  of  the  bank, 
will  not,  however,  render  those  officers,  or  the  First  National 
Bank,  liable  to  account,  but  if  it  should  ap;  ear,  upon  a  re-trial 
of  this  case,  that  the  First  National  Bank,  through  its  custo- 
dian of  the  assets  of  the  bank,  had  fraudulently  disposed  of 
the  property  of  the  bank  for  the  purpose  of  aiding  themselves 
at  the  expense  of  appellee,  by  ficlling  them  for  less  than  their 
fair  value,  those  taking  part  in  such  fraudulent  practices  must 
be  held  to  respond  to  complainant  below,  and  if  it  should 
appear  that  the  Old  National  Bank  was  a  party  to  such  fraud, 
a  decree  might  well  go  against  it  to  account  for  the  fair 
market  value  of  all  assets  received  by  it  for  less  than  their 
fair  value.  We  think  the  com;3lainant  is  entitled  to  a  fair 
and  honest  disposition  of  the  property  of  the  bank  and  is 
entitled  to  receive  his  just  and  fair  proportion  of  the  proceeds 
thereof,  according  to  the  amount  of  his  stock  in  the  bank 
compared  with  the  entire  capital.  At  the  same  time  we  hold 
that  he  can  not  claim  to  be  a  stockholder  in  the  new  bank,  nor 
entitled  to  share  in  its  earnings,  nor  object  to  the  transfer  of  the 
assets  of  the  bank  in  which  he  was  a  stockholder  to  the  new 
organization,  as,  with  a  full  knowledge  of  all  the  transactions, 
he  took  his  money  arising  out  of  the  payments  made  by  the 
latter  bank  for  such  assets.  The  evidence  is  very  conflicting 
as  to  the  value  of  the  fixtures,  safe,  books  and  blanks  of  the 
First  National,  sold  to  the  Old  National  Bank.     They  were 
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carried  on  the  books  of  tlio  former  bank  at  the  vaUieof  $l/0 
and  were  sold  to  the  new  bank  for  $1,000,  and,  if  the  correct- 
uods  of  the  decree  depended  upon  this  item  alone,  we  should 
not  be  disposed  to  interfere  with  it,  but  we  are  of  the  opinion 
that  the  court  erred  in  finding  from  the  evidence  in  this  rec- 
ord that  appellee's  stock  was  of  the  value  of  $190.50  per  share, 
upon  the  ground  that  he  was  equitably  entitled  in  some  way, 
to  a  share  in  the  profits  of  the  Old  National  Bank,  and  with- 
out determining  whether  the  assets  of  the  First  National  Bank 
had  been  fraudulently  disposed  of  for  less  than  tlieir  value  to 
the  injury  of  the  appellee.  What  we  have  said  disposes  also 
of  the  question  of  the  "good  will"  of  the  First  National  Bank 
which  it  is  claimed  was  obtained  by  the  Old  National  Bank,  as 
the  lease  of  the  building  was  assigned  to  it  and  the  business 
jarried  on  in  tlie  same  place. 

The  First  National  Voluntarily  closed  its  doors  as  a  banking 
institution  on  the  25t!i  day  of  February,  1885,  and  then  ceased 
to  exist  as  a  banking  institution.  It  did  not,  neither  could  it, 
thereafter  dispose  of  its  franchise  held  by  it  under  the  law. 
It  had  no  "good  will"  to  dispose  of  independent  of  the  value 
of  the  unexpired  lease  for  the  bank  building,  This  lease  was 
made  by  appellee  to  the  First  National  Bank,  oj:  its  successor, 
in  September,  1883,  for  five  years,  and  the  unexpired  term 
was  clearly  an  asset  of  the  bank  which  should  have  been  dis- 
]>ORed  of  to  the  best  advantage. 

U]>on  a  sale  of  it,  the  "good  will"  would  necessarily  enter 
into  consideration  in  determining  its  value.  Dougherty  v. 
Van  Nostrand,  1  HofiE.  Ch.  68;  Austin  v.  Bays,  24  Beav.  59S. 

If  the  parties  appointed  to  wind  up  the  business  of  the  First 
National  Bank  have  acted  in  good  faith,  and  with  reasonable  dili- 
gence, they  should  be  allowed  a  fair  compensation  for  their  serv- 
ices bjfore  final  distribution  is  made  of   the  remaining  assets. 

For  the  reasons  stated  the  decree  will  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

lie  versed  and  remanded. 
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City  of  East  St.  Louis,  for  use,  etc., 

V. 

Alexander  Flannigan  et  al, 

Mumapal  Corporations — Indebfedttens — ConsfHutiona I  Limit — Cotttract 
io  Fnrnifih  Oas — Warrants  Drawn  against  Particular  Fund — Treasurer 
— Action  on  Official  Bond  of— Parties, 

1.  Although  municipal  corporations  can  not  become  indebted  in  any 
manner  or  for  any  purpose  beyond  the  constitutional  limit,  they  may,  for 
the  purpose  of  paying  current  expenses,  anticipate  the  collection  of  reve- 
nues already  levied  and  appropriated  to  the  payment  of  such  expenses. 
Warrants  drawn  upon  the  treasury  in  payment  of  such  expenses  must  be 
pajrable  out  of  particular  funds  so  appropriated,  the  corporation  incurring 
no  Jiability  whatever. 

2-  Where  there  is  an  agreement  to  furnish  gas  for  street  lights,  payment 
io  be  made  monthly  as  the  gas  is  furnished,  no  present  liability  is  created, 
and  warrants  drawn  for  gas  furnished  after  the  levy  against  a  fund  appro- 
priated for  the  purpose,  are  valid. 

3.  A  municipal  corporation  may  maintain  an  action,  for  the  use  of  a 
person  injured,  on  the  official  bond  of  its  Treasurer,  for  a  refusal  to  pay 
warrants  drawn  against  a  particular  fund  in  bis  custody. 
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[Opinion  filed  May  5,  1888.] 

In  error  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

April  20,  1886,  the  defendant  in  error,  Flannigan,  was  ap- 
pointed City  Treasurer  of  the  City  of  East  St.  Louis,  and  on 
the  same  day  executed  his  official  bond,  with  his  co-defend- 
ants as  sureties,  in  the  sum  of  $100,000,  which  was  duly  ap- 
proved by  the  City  Council. 

This  suit  is  brought  upon  that  bond  by  the  obligee  therein, 
the  city,  for  the  use  of  one  W.  D.  Griswold,  and  five  breaches 
of  the  condition  of  the  bond  were  assigned,  substantially  as 
follows:  *'For  non-payment  of  five  several  city  warrants 
drawn  on  him  by  order  of  the  City  Council  in  favor  of  W.  D. 
Griswold,  in  payment  of  gas  furnished  the  city  for  the  months 
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of  July,  August,  September,  October  and  November,  1886.'' 
The  assignments  are  substantiallj  identical  in  terms,  except  aa 
to  the  dates,  serial  numbers  and  amounts  of  the  warrants,  and 
the  months  for  which  they  are  drawn.  They  recite  that  after 
the  appointment,  etc.,  of  said  Flannigan  as  Treasurer  as  afore- 
said, the  fiscal  year  of  said  city  for  the  year  1886  coitimenced 
on  the  first  day  of  July,  1886,  and  that  thereupon  the  City 
Conncil  of  said  city  duly  made  its  appropriation  ordinance  for 
said  year,  as  required  by  law,  in  the  sum  of  $113,056,  of 
which  amount  $7,500  was  specially  appropriated  for  lighting 
the  streets  of  said  city,  and  that  afterward,  in  September  fol- 
lowing, the  Council  duly  levied  upon  the  taxable  property  in 
said  city  a  tax  amounting  to  the  sum  of  $64,129,  of  which 
amount,  also,  $7,500  were  specially  appropriated  and  set 
aside  for  lighting  said  streets,  and  that  said  tax  was  duly  ex- 
tended, etc.,  according  to  law.  That  at  the  beginning  of  said 
fiscal  year  said  city  was,  and  ever  since  that  time  has  been, 
indebted  beyond  the  constitutional  limit,  and  could  con- 
tract no  further  inJebtedness.  That  said  city  contracted 
with  said  Griswold  to  light  the  streets  of  said  city  during 
said  year  for  a  certain  price  agreed  upon;  that  said  light- 
ing was  a  necessary  and  ordinary  expense  of  the  city;  that 
the  latter  had  no  money  in  the  treasury  to  defray  the  sAme, 
and  that  the  city  promised  Griswold  to  issue  to  him,  in 
payment  for  such  lighting,  its  warrants  to  be  drawn  against 
and  in  anticipation  of  said  taxes  so  appropriated  and  levied 
for  lighting  said  streets;  that  said  Griswold  did  light  said 
streets  in  pursuance  of  said  contract,  and  tendered  his  bills 
therefor,  which  were  allowed  by  the  Council,  and  that  there- 
upon the  Council,  having  provided  that  warrants  might  be 
drawn  against  said  taxes,  issued  to  said  Griswold  its  tax 
warrants  for  the  amounts  so  allowed  him,  in  payment  of 
such  bills;  that  said  warrants  were  duly  signed  by  tlie  Mayor, 
countersigned  by  the  City  Clerk,  and  sealed  with  the  seal  of 
the  city,  and  were  specially  drawn  against  said  taxes  so  levied 
and  appropriated  for  lighting  said  streets  and  were  payable 
out  of  said  appropriation  only.  (The  warrants  are  set  out  in 
haec  verba  in  the  declaration  and  are  four  for  $509.85,  and  the 
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fifth  for  $554.15,)  That  there  was  also  during  all  of  said  year 
an  ordinanec  of  said  city  which  provided  that  all  warrants 
shonld  be  di*awn against  a  particular  fund,  and  should  be  paid* 
by  the  Treasurer  on  presentation,  if  there  be  any  fund  in  the 
treasury  belonging  to  such  fund,  and  which  also  made  it  the 
duty  of  tlie  Treasurer  to  keep  a  separate  account  of  each  fund 
or  appropriation,  and  on  receiving  any  money  from  any  tax 
levy,  to  credit  each  fund  with  its  pro  rata  share,  and  which 
further  made  it  his  duty  to  pay  out  the  money  of  the  city 
coming  into  his  hands  as  aforesaid  on  orders  of  the  City  Coun- 
cil, signed  by  the  Mayor,  countersigned  by  the  Clerk,  and 
signed  with  the  city  seal.  That  since  the  issuing  of  said  war- 
rants there  has  come  to  the  hands  of  said  Flannigan,  as  such 
Treasurer,  the  sum  of  $18,637,  collected  of  said  tax  levy  of 
said  city  for  the  year  1886,  and  that  the^<?  rata  share  there- 
of specially  appropriated  for  street  lighting  is  $2,179.  That 
said  Qriswold,  before  said  Flannigan  received  said  money, 
gave  notice  to  the  latter  and  presented  to  him  his  warrants; 
and  that  after  said  Flannigan  received  said  money,  he  again 
presented  said  warrants  and  demanded  payment  thereof;  and 
that  said  Flannigan,  although  he  had  in  his  hands  a  sufficient 
sum,  the  proceeds  of  said  tax  levy,  and  specially  appropriated 
for  lighting  said  streets,  to  pay  said  warrants,  refused  and 
failed  to  pay  the  same,  and  that  he  has  wilfully  misapplied 
said  money  for  other  purposes  and  converted  the  same  to  his 
own  use. 

A  general  demurrer  was  interposed  to  the  declaration  which 
the  court  sustained,  and  the  plaintiff  electing  to  abide  by  its 
pleadings,  judgment  for  the  defendant  went  in  bar  of  the  action, 
and  the  city  sued  out  this  writ  of  error- 
Mr.  W.  C.  KuEFFNER,  for  plaintiff  in  error. 
In  this  case,  as  the  city  was  indebted  beyonl  the  constitu- 
tional limit,  the  only  remedy  is  against  the  officer  having  the 
funds  in  charge. 

With  regard  to  municipal  corporations  indebted  beyond 
the  constitutional  limit,  which  issue  warrants  in  payment  of 
services  rendered,  the  Supieme  Court  has  construed  the  legal 
effect  of  such  warrants  to  be  as  follows: 
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*^  Where  a  warrant  or  order,  payable  from  a  specific  appro- 
priation or  tax,  levied  but  not  yet  collected,  is  accepted  for 
services  rendered  or  to  be  rendered,  or  for  materials  furnished, 
so  that  there  is,  in  fact,  but  the  exchange  of  one  tiling  for 
another,  the  duty  remains  for  the  proper  officer  to  collect  and 
pay  over  the  tax  in  accordance  with  the  appropriation ;  but 
obviously,  for  any  failure  in  that  regard,  the  remedy  must  be 
against  the  officer,  and  not  against  the  corporation,  for  other- 
wise a  contingent  debt  would  in  this  way  be  incurred  by  the 
corporation."     City  of  Springfield  v.  Edwards,  S4:  111.  634. 

"When  a  city  is  indebted  beyond  the  constitutional  limit, 
and  it  hires  labor,  as  it  can  incur  no  debt,  it  may,  in  thus  hir- 
ing or  purchasing,  agree  to  transfer  so  much  of  the  tax  thus 
levied  as  will  pay  for  the  same,  and  if  the  agreetnent  is  not  so 
expressed  in  terms,  the  law  will  imply  one  to  that  effect.'* 
Law  v.  The  People  ex  rel.,  87  III.  385. 

As  it  was  the  duty  of  the  City  Treasurer,  under  the  law  and 
the  city  ordinance,  to  pay  these  warrants  out  of  the  money  in 
his  hands  8^)ecially  levied  and  appropriated  for  their  payment, 
a  suit  on  his  bond  will  lie  for  the  violation  of  tliis  duty  for 
the  use  of  the  party  injured. 

"Whenever  a  functionary  of  any  grade  is  endowed  by  law 
or  ordinance  with  powers  involving  the  receipt  or  custody  of 
public  money  or  pro])erty,  or  the  liberty  or  property  of  private 
persons,  that  officer,  as  a  rule,  is  bound  to  give  security  that 
he  will  faithfully  discharge  the  duties  which  the  law  imposes 
upon  him.  The  bond  is  universally  considered  the  great  safe- 
guard of  the  public  interest  as  well  as  the  surest  remedy  of 
private  grievances."     Murfree  on  Official  Bonds,  Sec.  310. 

"The  laws  which  provide  for  the  execution  of  bonds  sim- 
ilar to  the  one  before  us,  do  not  require  them  for  the  purpose 
of  protecting  the  rights  of  the  State  alone.  They  are  also 
designed  to  secure  the  faithful  performance  of  official  duties, 
in  the  discharge  of  which  individuals  and  corporations  have 
a  deep  interest,  and,  therefore,  they  should  have  the  privilege 
of  suing  on  such  bonds  for  injuries  sustained  by  them,  through 
the  negligence  and  malconduct  of  the  officer."  lb.  Sec.  323  ; 
State,  for  use,  etc.,  v.  Norwood,  12  Md.  177,  194. 
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**  The  law,  in  requiring  an  oiBcial  bond,  contemplates  it  as 
Beearit}'  for  those  whose  rights  it  commits  in  certain  cases  to 
the  officer."     Murfree  on  Official  Bonds,  Sec.  486. 

The  official  bond  of  a  County  Clerk,  made  payable  to  "  the 
People  of  the  State  of  Illinois,"  may  be  sued  on  for  the  use  of 
the  parties  injured,  although  the  statute  contains  no  special 
provision  that  suit  may  be  brought  in  that  manner.  Satter- 
iield  V.  The  People,  for  use,  etc.,  104  111.  449. 

"  It  ifi  sufficient  if  the  plaintiflE  had  the  legal  interest,  *  * 
*  If  he  has  parted  with  the  beneficial  interest,  the  equita- 
ble assignee  has  the  undoubted  right  to  sue  in  his  own  name 
to  enforce  the  liability.  *  *  *  It  is  a  matter  of  no  im-» 
portance  whether  the  plaintilBF  had  any  substantial  interests  in 
the  subject-matter  of  this  proceeding,  or  whether  it  was  com- 
menced with  his  knowledge  or  by  his  consent"  Bryant  et  al. 
V.  Dana,  3  Gilm.  349. 

**  The  suit  is  in  the  name  of  the  proper  person,  and  it  makes 
no  difference  to  the  defendant  for  whose  benefit  it  is  brought. 
As  was  said  in  the  case  of  McIIenry  v.  Ridgley,  the  court  will 
not  inquire  whether  the  plaintiff  sues  for  himself,  or  as  trus- 
tee for  some  other  person.  It  is  sufficient  that  he  has  the 
le^l  interest."     Chadsay  v.  Lewis,  1  Gilm.  159. 

*  The  words,  for  the  use  of  Maurice  L.  Whiteside,  add 
nothing  to  or  detract  nothing  from  the  right  of  recovery. 
Whiteside  is  not  the  legal,  but  the  beneficial  plaintiff.  All 
after  the  name  of  the  real  plaintiff  may  be  rejected  as  surplus- 
age. When  a  recovery  is  had,  the  question  may  then  arise 
whether  the  People  or  Whiteside  shall  have  the  money.  I.  & 
St  L.  R  R  Co.  v.  The  People,  91  111.  455. 

Messrs.  R  A.  Halbeet  and  Tctrnee  &  Holder,  for  defend- 
ants in  error. 

The  6up|X)sed  contract  set  out  in  the  declaration  is  void,  and 
the  city  had  no  power  to  appropriate  money  or  levy  taxes  to 
carry  it  out.  Howell  v.  City  of  Peoria,  90  111.  104.  It  was 
against  public  policy  for  Griswold  and  the  city  to  make  an 
agreement  for  the  lighting  of  the  city  for  one  year,  the  city 
being  indebted  beyond  the  constitutional  limit,  no  tax  having 
been  levied  and  not  even  an  appropriation  having  been  made 
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for  tbe  purpose  of  lighting  the  city.  There  was  no  tax  levy 
in  process  of  collection  to  be,  anticipated ;  no  tax  levied ;  no 
estimate  made  of  the  current  expenses  of  the  city  for  the  fiscal 
year  upon  whioh  a  tax  levy  could  be  based.  Tliis  is  not  tlie 
condition  suggested  by  the  Supreme  Court  in  City  of  Spring- 
field V,  Edwards,  84  III.  626;' Law  v.  People,  ex  rel.,  87  III. 
385. 

The  i)roceedmgs  set  out  in  the  declaration  are  clearly  in 
viuFation  of  the  Constitution,  its  letter  and  spirit. 

It  was  the  intention  of  the  peo{)le  in  adopting  the  Consti- 
tution to  prevent  the  reckless  extravagance  of  city  govern- 
ments which  had  theretofore  prevailed,  and  to  cut  off  all 
expenses  unless  the  city  had  the  money  in  its  treasury  with 
which  to  pay,  or  a  tax  levy  in  process  of  collection  which 
could  be  assigned  to  the  persons  rendering  services,  at  the 
time  the  services  were  rendered. 

This  supposed  contract  being  void — the  city  and  Griswold 
both  being  parties  thereto— neither  the  city  nor  Griswold  can 
enforce  it  directly  or  indirectly,  in  law  or  in  equity.  Penn 
V.  Bornman,  102  111.  523. 

The  city,  then,  and  the  person  for  whose  use  the  suit  is 
brought,  were  manifestly  and  knowingly  engaged  in  violating 
or  evading  the  organic  law  of  the  land;  the  enforcement  of 
such  contract,  the  collection  of  the  money  stipulated  in  such 
contract  to  be  paid,  from  the  sureties  of  the  Treasurer,  would 
undoubtedly  encourage  future  evasions  of  the  law,  and  the 
courts  will  not  assist  either  the  city  or  Griswold  in  carrying 
out  such  void  contract.  On  this  ground  alone  the  demurrer 
was  properly  sustained  by  the  Circuit  Court. 

The  liabilities  of  sureties  on  official  bonds  are  limited  by 
their  terms,  not  only  as  to  what  the  sureties  are  liable  for,  hut 
also  to  whom  they  are  responsible.  Third  persons  generally 
can  have  no  beneficial  interest  in  a  bond  of  this  character, 
unless  a  provision  to  that  effect  is  embodied  in  the  statute 
which  authorizes  the  bond.  Murfree  on  Official  Bonds,  Sec. 
184;  Brown  v.  Phipps,  6  Smed.  &  M.  57. 

A  breach  of  the  bond  must  be  alleged  and  proved  as  to  the 
obligor.    Murfree  on  Official  Bonds,  Sec.  468,  and  notes  thereto. 


^^ 
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And  this  is  peculiarly  so  as  to  bonds  given  by  citj  officers 
to  secure  the  faithful  performance  of  their  duties  to  the  city- 
Most  of  the  powers  granted  to  a  city  are  purely  local,  and  not 
governmental  in  their  character.  This  is  so  as  to  the  care  and 
control  of  sewers,  water  works,  public  buildings,  gas  works? 
ct<5.  Their  contracts  in  res|>ect  thereto  are  not  made  by  the 
municipal  corpoi*ation  by  virtue  of  its  local  sovereignty,  but 
in  its  capacity  of  a  private  corporation.  Western  Saving 
Fund  Society  V  Philadelphia,  31  Pa.  St.  183;  Wheeler  v. 
Philadelphia,  77  Pa.  St.  354;  People  v.  Hnrlbut,  24  Mich. 
103;  Board  of  Park  Commissioners  v.  Detroit,  28  Mich.  237; 
Small  V.  Danville,  51  Mo.  3t)l ;  Oliver  v.  Worcester,  102  Maps. 
49 ;  San  Francisco  Gas  Co.  v.  San  Francisco,  9  Cal.  453 ;  West- 
ern College  V.  Cleve'and,  12  Ohio  N.  S.  375;  State  v.  Tai)pan» 
29  Wis.  664;  Atkins  v.  Randolph,  31  Vt.  26 ;  People  v.  Mayor 
of  Chicago,  51  111.  30 ;  Galena  v.  Corwith,  48  111.  423 ;  DeVoss 
V,  Richmond,  18  Gratt  338;  Lloyd  v.  Mayor  of  New  York,  5 
N.  Y,  374. 

PiLLSBTjRY,  J.  Two  principal  points  are  made  against  the 
rijht  of  the  plaintiiBf  in  error  to  maintain  tliis  action  for  the 
use  of  Griswoid :  First,  that  as  the  contract  was  entered  into 
before  the  tax  was  actually  levied,  it  was  void  as  creating  an 
indebtedness  against  the  city  wlien  it  w^as  already  indebted 
beyond  the  constitutional  limit  of  five  per  cent,  upon  the 
assessment  of  the  previous  year;  and  second,  that  the  bond  in 
suit  is  not  for  the  benefit  of  individuals  but  to  secure  the  city, 
and  as  the  city  had  discharged  itself  from  all  liability  by  issu- 
ing the  warrants  u[X)n  this  special  fund  it  has  not  been  dam- 
nified, and  therefore  no  breach  of  the  bond  has  accrued  upon 
which  any  one  can  hold  the  sureties. 

The  constitutional  provision  relied  u)X)n  is  the  12th  section 
of  Art.  9,  and  is  this:  *^  No  coimty,  city,  township,  school  dis- 
trict, or  other  municipal  corporation, shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any  purpose,  to  an  amount,  in- 
cluding existing  indebtedness,  in  the  aggregate  exceeding  five 
per  centum  on  the  value  of  the  taxable  property  therein,  to 
be  ascertained  by  the  last  assessment  for  State  and  county 
taxes,  previous  to  the  incurring  of  such  indebtedness." 
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This  provision  has  frequently  been  construed  by  the 
Supreme  Court  and  its  effect  upon  *' temporary  loans,"  "  cer- 
tificates of  indebtedness"  and  '^ contracts  creating  liabilities  in 
the  future/'  passed  upon  and  determined^  and  it  will  only 
be  necessary  for  us  tu  ascertain  the  law  thus  declared  and 
apply  it  to  the  facts  of  this  case  as  shown  by  the  averments  of 
the  declaration. 

In  the  City  of  Sprinfirfield  v.  Edwards,  84  111.  626,  a  bill 
wajB  tiled  by  a  taxpayer  to  enjoin  the  city  from  iucurrinp^ 
indebtedness  and  levying  and  coHocting  taxes  in  violation  of 
the  charter  and  of  the  constitution.  It  appeared  in  that  ease 
that  the  city,  although  indebted  beyond  the  constituti(;naI 
limit,  had  been  borrowing  money  to  pay  current  ex|  cn6e8,and 
had  issued  warrants  made  payable  at  a  future  day  with  interest, 
and  had  also  issued  bonds  for  some  of  the  loans  thus  made. 

It  was  contended  in  that  case  by  the  city  that  when  liabili. 
ties  are  created  and  appropriations  are  made  whicli  are  within 
the  limits  of  the  revenue  accruing  to  meet  them,  they  are  not 
debts  within  the  meaning  of  the  prohibition  of  the  constitu- 
tion, and  tliat  temporary  loans  are  not,  when  witliin  the  limit 
of  the  revenue  expected  to  be  realized.  Authorities  were 
referred  to  from  other  States  bearing  upon  this  contention 
and  the  rule  deduced  from  them  by  our  court  is  thus  stated: 
"  These  cases  maintain  the  doctrine  that  the  revenues  may  be 
appropriated  in  anticipation  of  tlieir  receipt,  as  effectually  as 
when  actually  in  the  treasury;  that  the  appropriation  of 
moneys,  when  received,  meets  the  services  as  they  are  ren- 
dered, thus  discharging  the  liabilities  as  they  arise,  or  rather 
anticipating  and  preventing  tlieir  existence." 

The  court,  then,  after  commenting  upon  tlie  language  of  the 
provision  of  the  Constitution  above  quoted,  and  considering 
what  kinds  of  indebtedness  are  within  its  terms,  announces  its 
conclusion  as  to  the  rule  that  should  obtain  in  this  State  as 
follows : 

"  In  this  view,  we  are  only  prepared  to  yield  our  assent  to 
the  rule  recognized  by  the  authorities  referred  to,  witli  these 
qualifications :  First,  the  tax  appropriated  must,  at  the  time, 
be  actually  levied ;  second,  by  the  legal  effect  of  the  contract 
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between  the  corporation  and  the  individual,  made  at  the  time 
of  the  appropriation,  the  appropriation  and  issuing  and  accept- 
ing of  a  warrant  or  order  on  the  treasury  for  its  payment, 
mast  operate  to  prevent  any  liability  to  accrue  on  the  contract 
against  the  corporation. 

"  Tbo  principle,  as  we  understand,  is,  that  there  is  in  such 
case  no  debt,  because  one  thing  is  simply  given  and  accepted 
in  exchange  for  another.  When  the  appropriation  is  maJe 
and  the  warrant  or  order  on  the  treasury  for  its  payment  is 
issued  and  accepted,  tlie  transaction  is  closed  on  the  part  of  the 
corporation,  leaving  no  future  obligation,  either  absolute  pr 
contingent  upon  it,  whereby  its  debt  may  be  increased. 

"  But  until  a  tax  is  levied,  there  is  nothing  in  existence 
which  can  be  exchanged,  and  an  obligation  to  levy  a  tax  in 
tlie  future,  for  the  benefit  of  a  particular  individual,  neces- 
sarily implies  the  existence  of  a  present  debt  in  favor  of  the 
individual  against  the  corporation,  which  he  is  lawfully 
entitled  to  have  paid  by  the  levy.  If  the  making  of  the 
appropriation  and  issuing  and  accepting  a  warrant  for  its  pay- 
ment does  not  have  the  effect  of  relieving  the  corpoiation  of 
all  liability,  or,  in  other  words,  if  it  incurs  any  liability  there- 
by, it  must  manifestly  incur,  either  absolutely  or  contingently, 
a  dsbt. 

"  Wliere  a  warrant  or  order,  payable  from  a  specific  appro- 
priation of  a  tax  levied  but  not  yet  collected,  is  accepted  in 
exchange  for  services  rendered  or  to  be  rendered,  or  for  mate- 
rials furnished,  so  that  there  is,  in  fact,  but  the  exchange  of 
one  thing  for  another,  the  duty  remains  for  the  proper  officers 
to  collect  and  pay  ovcfi-  the  tax  in  accordance  with  the  appro- 
priation; but  obviously,  for  any  failure  in  tliat  regard,  the 
remedy  must  be  against  the  officers  and  not  against  the  cor- 
poration, for  otherwise  a  contingent  debt  would,  in  this 
way,  be  incurred  by  the  corporation." 

Again,  in  Law  v.  The  People,  87  111.  385,  the  question 
came  before  the  Supremo  Court,  arising,  however,  upon  the 
right  of  the  City  of  Chicago  to  issue  certificates  of  indebted- 
ness to  bo  paid  out  of  the  tax  levy  of  the  year  for  current 
expenses,  and  it  was  held  that  such  certificates  were  void,  as 
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creating  an  additional  indebtedness  to  be  j-aid  in  tlie  fxiture, 
and  that  the  case  was  within  the  principle  of  the  Edwards 
case  and  governed  by  it.  For  the  purpose  of  showing  how 
the  court  con.^trued  the  Edwards  case  we  quote  from  the 
opinion  in  the  Law  case. 

**  In  the  case  of  Tlie  City  of  Springfield  v.  Edwards,  84  111. 
626,  we   pointed    out   the   manner  in  which  revenue  already 
levied  and  to  be  collected  might  be  anticii)ated  without  the  city 
becoming  indebted,  or  violating  the  constitutional  or  statutory 
prohibition,  and  the   questions  presented  by  this  record  are 
essentially  the  same  as  in  that,  and  must  be  governed  by  tliat 
case.     In  that  case  it  was  held  that  the    tax  upon  which  the 
Avarrant  is  drawn  must,  at  the  time,  be  actually  levied,  and  tlie 
delivery  of  the  warrant  on  the  treasury  must  have  the    legal 
effect  and  operate  as  a  contract  between  the  corporation  and 
the  person  receiving  the  warrant,  that  the  city  sliall  thereby 
incur  no  liabilitv  whatever.     In  such  a  case  there  is  no  debt 
incurred,  because  the  warrant  on  the  Treasurer  is  received  for 
tlie  work  done  or  the  articles  furnished."     The  doctrine   of 
these  cuvsos  was  re-affirmed  in  Fuller  v.  The  City  of  Chicago, 
89  111.  2S2.     Howell  v.  City  of  Peoria,  90  Hi.  104,  was  a  ease 
where  the  city  had  contracted  with   Dean  Brothel's  to  build 
and  set  up  in  the  city  certain  water  works  pumps  for  the  sum 
of  $11,000,  one   fourth  to  be  j)aid  down  and  the  balance  in 
equal  payments  of  $2,750,  payable  at  different  times  in  the 
future,  with  eight  per  cent,  interest,  and  to  secure  the  deferred 
payments  the  city  was  to  give  its  three  promissory  notes.     At 
the  suit  of  a  taxpayer  the  court  held  the  contract   invalid  as 
increasing  the  indebtedness  of  the  city,  it  being  already  in- 
debted beyond  the  constitutional  limit 

In  the  case  of  this  same  plaintiff  in  error  against  the  East 
St.  Louis  Gas  Light  and  Coke  Company,  98  111.  416,  the  action 
was  brought  by  the  gas  company  to  recover  certain  monthly 
installmeuts  due  it  for  gas  furnished  for  lighting  the  streets  of 
the  city.  It  appeared  in  that  case  that  in  1874  the  city  en- 
tered into  a  contract  with  the  gas  company  to  erect  lamp  posts 
and  extend  its  street  main  pipes  so  as  to  accommodate  the  city 
and  to  furnish  gas  at  a  certain  price  per  lamp  per  year,  to  be 
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paid  in  monthly  installments.     The  contract  was  to  continue 
for  thirty  yeai*s  from  October  1,  1874. 

It  was  insisted  by  the  city,  in  that  case,  as  one  objection  to 
tlie  contract,  that  by  it  an  indebtedness  of  $211,200  was  cre- 
ated against  the  city,  it  requiring  that  sum  to  pay  for  the  gas 
furnished  under  it  for  the  thirty  years  it  was  to  run.     The 
previous  indebtedness  of  the  city  was  only  $20,000  less  than 
the  limit  allowed  by  the  Constitution.     In  answer  to  this  con- 
tention the  court  says:  "The  contract  was  for  the  furnishhig 
of  an  article  for  nightly  consumption  by  the  city  during  a 
period  of  thirty  years,  fixing  the  price  at  which  the  article 
fahould be  furftished.     Theie  was  no  indebtedness  in  advance 
of  anything  being  furnished,  but  indebtedness  arose  as  gas 
should  have  been  furnished  along  from  night  to  night  during 
the  period  of  thirty  years.     The  contract  provides  for  the 
payment  monthly,  at  the  end  of  each  month,  the  amount  that 
became  due  for  the  month  then  ended.     When  the  company 
has  furnished  the  gas  for  a  certain  month,  then  there  is  a  lia- 
bility— an  indebtedness  arises — and  not  before,  as  we  conceive. 
Hence  the  amounts  that  might  become  due  and  payable  under 
the  contract  in  future  years,  did  not  constitute  a  debt  against 
the  city  at  the  time  of  the  entering  into  the  contract,  within 
the  meaning  of  the  Constitution." 

The  distinction  between  this  and  the  Howell  case  is  vary 
manifest.  Here  no  liability  is  incurred  until  the  article  is  fui- 
nished  from  time  to  time,  the  consideration  being  received 
daily  during  the  entire  term  of  the  contract;  consequently  the 
aggregate  amount  that  might  have  to  be  paid  under  the  con- 
tract, if  complied  with,  is  not  to  be  taken  as  creating  the 
indebtedness  at  the  inception  of  the  contract,  while  in  Howell's 
case  the  entire  consideration  was  to  be  received  at  once,  and 
to  be  paid  for  in  the  future,  thus  clearly  adding  to  the  indebt- 
edness of  the  city. 

From  these  decisions  we  deem  the  following  propositions  to 
be  fullv  established: 

First.  That  a  municipal  corporation  can  not  become  in- 
debted in  any  manner  or  for  any, purpose  beyond  the  consti- 
tutional limit. 
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Secotid.  No  coutract,  certificate  of  indebtednass,  nor  teni- 
])orary  loan,  cau  be  valid  if  it  has  the  effect  of  increasing 
the  present  municipal  indebtedness  beyond  such  limit. 

Third.  Municipalities  may,  for  the  purpose  of  paying  their 
current  expenses,  anticipate  the  collection  of  the  revenue 
appropriated  to  the  payment  of  such  expenses  by  observicg 
the  following  requirements: 

1st.  The  tax  appropriated  must  at  the  time  be  actually 
levied. 

2d.  The  warrant  drawn  upon  the  treasury  in  payment  of 
services  rendered  or  articles  furnished,  must  be  drawn  paya- 
ble out  of  this  particular  fund,  and  must  operate  as  a  contract, 
and  have  the  legal  effect,  between  the  corporation  and  the  per- 
son receiving  the  warrant,  that  the  corporation  sliall  incur  no 
liability  whatever. 

Applying  these  principles  to  the  case  in  hand  the  question 
made  is  not  ditficult  of  solution.  The  City  of  East  St.  Louis 
was,  at  tlie  time  of  entering  into  the  contract,  indebted  beyond 
the  constitutional  limit,  and  has  ever  since  remained  so,  as 
alleged  in  the  declaration  and  admitted  by  the  demuiTer.  As 
the  tAX  contemplated  to  be  levied  for  lighting  the  sti-eetshad 
not  been  levied  at  the  time  of  making  the  contract,  the  con- 
tract on  the  part  of  the  city  can  have  no  greater  force  than 
an  agreement  thereafter  to  levy  such  tax  for  the  benefit  of  the 
other  contracting  party,  which  can  not  be  done  by  the  city 
under  the  authorities  of  Springfield  v,  Edwards,  and  Law  v. 
The  People,  sujyra.  The  tax  not  being*  levied,  tliere  was 
nothing  to  give  in  exchange  for  the  gas  furnished,  and  mani- 
fcbtly,  if  it  agreed  to  pay  monthly  for  the  gas  furnislied  for 
the  preceding  month,  a  debt  was  created  against  the  city 
within  the  inhibition  of  the  Constitution. 

As  was  said  in  East  St.  Louis  v.  E.  St.  L.  G.  L.  &  C.  Co., 
supra,  "when  the coin|)any  has  furnished  the  gas  for  a  certain 
iiiontli,  then  there  is  a  liability — an  indebtedness  arises — and 
not  before." 

It  is  averred  in  the  declaration  that  Griswold,  after  the  end 
of  the  month  of  July,  rendered  his  bill  for  gas  furnished  dur- 
iijg  that  mouth,  amounting  to §509.35,  which  bill  was  allowed. 
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by  the  proper  authorities  of  the  city  and  ordered  paid,  and 
that  a  warrant  was  issued  for  that  sum  payable  out  of  the 
fund  appropriated  and  levied  for  street  lighting  purposes. 
This  warrant  was  issued  Seitember  20th,  a  date  subsequent  to 
the  date  of  the  passage  of  the  ordinance  levying  the  taxes. 

It  is  urged  tliat  as  it  was  agreed  in  the  contract  that  Gris- 
wold  would  look  alone  to  the  fund  to  be  thereafter  appropri- 
ated and  levied,  for  his  payment,  no  debt  was  thereby  created 
against  the  city  for  the  gas  furnished  thereunder  prior  to  the 
levy  of  the  taxes.  As  we  have  seen,  the  contract  was  entered 
into  before  any  taxes  were  levied  to  meet  the  respective 
monthly  payments,  and  by  it  the  city  promised  to  appropriate 
a  sufficient  amount  of  revenue  to  be  derived  from  taxation  to 
provide  for  the  liquidation  of  those  monthly  bills  and  to  issue 
to  Griswold  its  warrants  against  such  fund. 

Now  it  is  evident  that  if  the  city  had  failed  either  to  make 
the  appropriation  or  levy  the  tax,  Griswold  could  have  main- 
tained an  action  to  recover  for  gas  furnished,  against  the  city, 
except  for  the  constitutional  provision  preventing  it  from  be- 
coming further  indebted. 

If  the  city  should  violate  its  contract  with  him  to  pay  out 
of  a  particular  fund  to  be  raised  through  its  action  by  taxa- 
tion, no  reason  is  perceived  why  he  might  not  sue  and  recover 
against  the  city  generally.  This  contract,  it  seems  to  us,  created 
a  present  indebtedness  at  the  end  of  each  month,  but  by  agree- 
ment, it  is  to  be  discharged  in  a  particular  way ;  and  if  this  view 
be  correct,  this  indebtedness  is  as  clearly  within  the  constitu- 
tional prohibition  as  though  it  was  to  be  paid  generally.  The 
contingency  upon  which  it  was  to  be  paid  out  of  a  particular 
fund  depended  upon  the  further  action  of  the  city.  If  it 
neglected  to  perform  its.  part  of  the  contract  the  specified 
means  of  payment  would  fail  and  it  would  become  a  general 
indebtedness  against  the  city. 

Our  conclusion  upon  that  branch  of  the  case  is,  that  the 
warrants  drawn  upon  the  treasury  in  payment  of  the  gas 
furnished  prior  to  the  actual  levy  of  the  tax  were  illegal  and 
void.  Those,  however,  issued  in  payment  for  the  gas  furnished 
after  the  tax  levy,  rest  upon  a  different  basis. 
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It  was  held  in  the  Gia  Light  and  Coke  Com  )any  case, 
eupra^  that  the  city  had  the  general  power  to  enter  into  con- 
tracts for  the  furnishing  of  gas  for  city  purposes;  that  such 
contracts  were  within  the  scope  of  its  authority,  and,  having 
such  general  power  over  the  subject-matter  of  the  contracts, 
the  courts  should  not  destroy  the  contracts  made  by  the  parties 
further  than  some  good  reason  requires. 

There  can  be  no  serious  ground  for  contention  that,  if  this 
contract  had  beou  raad  after  the  passage  of  the  general  a|>- 
propriation  bill  wherein  the  fund  for  lighting  streets  was  set 
aside  and  specified,  and  the  tax  levy  had  been  actually  made, 
it  would  have  bjon  free  from  legal  objection,  as  it  would  fall 
within  all  the  limitations  and  conditions  of  the  Constitution  as 
construed  by  the  court  in  the  decisions  referred  to  above. 
The  city  would  then  have  had  something  to  exchange  for  the 
gas  furnished. 

Ilaviug,  then,  this  general  power  over  the  subject  in  question, 
there  seems  to  be  no  good  reason  for  holding  that  if,  after  such 
tax  levy  was  actually  made,  Griswold  furnished  gas,  which  was 
used  and  accepted  by  the  city,  the  city  might  not  pay  for  it  by 
warrants  drawn  ag.iinst  this  particular  fun  J,  an  J  in  determin- 
ing the  amount  to  be  paid  therefor,  should  adopt  the  conti-act 
price  for  it.  This  view,  we  think,  is  fully  supported  by  the 
last  case  above  cited,  where  substantially  the  same  question 
was  raised,  and  decided  in  favor  of  the  gas  company. 

The  second  question  raised  upon  this  record  is  whether  the 
city  can  8up[x>rt  an  action  upon  the  bond  in  suit  for  the  use 
of  Griswold.  The  argument  is  that,  as  the  city  is  entirely  dis- 
chargL'd  and  freed  from  all  obligation  to  him  when  it  delivers 
to  him  the  warrant,  it  has  no  further  interest  in  the  mat- 
ter ;  that  Griswold  must  look  to  the  Treasurer  alone  for 
liis  payment,  and  that  an  action  for  money  had  and  received 
against  him  is  the  only  remedy  left  to  Griswold. 

To  this  proposition  we  can  not  give  our  unqualified  assent. 
It  may  be,  perhaps,  that  such  action  would  be  against  Flanni- 
gan as  Treasurer,  but  we  can  not  concede  that  such  remedy  is 
exclusive. 

The  condition  of  his  bond  is,  that  he  will  promptly  account 
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for  and  turn  over  to  his  successor,  or  other  person  designated 
to  receive  the  same,  all  moneys,  etc.,  coming  to  his  hands,  and 
shall  well  and  truly  perform  the  duties  of  the  oflSice;  then  the 
bond  is  to  be  void,  otherwise  to  remain  in  full  force,  etc. 

It  is  averred  in  the  declaration  that  ^'said  Griswold  gave 
notice  to  said  Flannigan,  while  he  was  such  Treasurer,  and 
before  said   money  came  to  the  hands  of  said  Flannigan  as 
aforesaid,  that  he,  the  said  Griswold,  would  be  entitled  to  said 
money  so  to  be  collected  for  said  fund  appropriated  for  light- 
ing said  streets,  under  his  said  contract  with   said  city,  and 
presented  to  him  his  said  warrant  drawn  afi:ainst  said  appro- 
])riation,  as  aforesaid ;  and  that  said  Griswold,  after  said  money 
came  to  the  hands  of  said  Flannigan,  and  while  the  latter  was 
still   such    Treasurer,  again  presented   said   warrant  to   said 
Flannigan,  as  such  Treasurer,  and  demanded  payment  thereof." 
The  declaration  further  avers  that  there  came  into  his  hands 
as  such  Treasurer  over  $2,000,  appropriated  and  collected  for 
the  purpose  of  paying  for  lighting  the  streets,  against  which 
fund  these  warrants  were  drawn.     Now,  as  we  understand  the 
law  this  $2,000  was  none  the  less  a  public  fund  in  the  hands  of 
the  Treasurer,  because  it  was  appropriated,  levied  and   col- 
lected as  a  special  fund  to  be  applied  in  the  discharge  of  cur- 
rent expenses  of  the  city  for  a  special  purpose — the  h'ghting 
of  the  streets.     It  was  as  much  the  duty  of  the  Treasurer 
nuder  the  law  and  ordinance  of  the  city  to  pay  legal  warrants 
drawn  upon  and  against  this  fund  as  it  was  to  pay  general 
warrants  from  the  general  funds  of  the  city. 

The  levy  and  collection  of  this  fund  was  under  the  general 
power  of  the  city,  and  the  whole  proceedings  were  had  by  the 
same  oiSicers  and  under  the  same  legal  authority  and  power  as 
though  it  had  not  by  such  warrants  been  assigned  to  Griswold. 
The  taxes  were  levied  by  competent  authority,  collected  in 
the  usual  course  and  put  into  the  hands  of  the  Treasurer  to 
be  paid  ont  upon  the  legal  warrants  of  the  City  Council. 
This  he  refuses  to  do;  and  while  the  city  has  not  and  can 
not  sustain  any  substantial  damages,  as  no  general  liability  is 
created,  as  we  have  seen,  by  anticipating  the  collection  of  the 
revenue  assessed  for  a  sj^ecial  purpose,  it  clearly  has  a  right 
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of  action  against  tho  Treasurer  and  his  sureties  for  his  fail  tiro 
to  perform  his  official  duty  in  paying  out  the  funds  in  his  hands 
accordingly  as  he  should  be  directed  u|X)n  warrants  of  the 
city  legally  drawn  upon  him,  when  he  has  in  his  hands  moneys 
regularly  and  legally  appropriated  to  the  payment  of  such 
warrants. 

This  suit  is  brought  by  the  city,  the  obligee  in  the  bond, 
and  the  party  in  which  the  right  of  action  is  vested,  and  the 
breach  alleged  is  the  failure  by  the  Treasurer  to  pay  a  legal 
warrant  drawn  against  a  special  fund  collected  in  the  regular 
course  of  law  to  meet  the  expenses  of  the  city  in  this  regard. 

The  contention  that  Griswold  must  sue  the  city  iirst  and 
obtain  judgment  is  without  force.  The  city  has  done  all  that 
it  is  required  to  do.  It  has  levied  the  tax  and  it  has  been  col- 
lected in  tho  usual  course  of  proceedings  under  the  revenue 
laws.  It  has  been  received  by  the  Treasurer  for  a  specified 
purpose  and  it  has  been  legally  drawn  against.  The  duty  of 
the  Treasurer  is  to  pay  such  legal  warrants,  and  the  bond  in 
suit  is  his  oHicial  pledge  that  he  will  perform  such  duty. 

We  think  this  bond  is  hold  by  the  citv  as  a  further  security 
•that  the  Treasurer  will  perform  all  his  duties  in  paying  out 
the  funds  in  his  hands  to  those  to  whom  the  City  Council, 
according  to  the  statutes  and  ordinances  of  the  city,  direct 
payment  to  be  made,  and  if  the  Treasurer  refuses  to  comply 
with  his  duty,  when  the  moans  of  fulfilling  are  in  his  own 
hands,  an  action  will  accrue  to  the  city  upon  his  bond  for 
the  use  of  any  party  who  shows  upon  the  trial  that  he  will  Le 
substantially  injured  by  a  non-performande  of  such  official 
duty. 

InMnrfrce  on  OfBeial  Bomls,  Sec.  323,  it  is  said:  "It  is 
usually  provided  in  statutes  authorizing  official  bonds  to  be 
required  of  state,  county  or  municipal  officers,  that  suit«  may 
be  brought  upon  them  in  the  name  of  the  official  obligee  *n])on 
the  relatitm,'  or  *to  the  use'  of  the  party  injured  by  the 
breach  of  the  bond  or  interested  in  its  enforcement  When- 
ever, however,  this  express  provision  is  omitted  in  the  stat- 
ute itself,  the  deficiency  is  supplied  by  the  construction  given 
to  such  statutes  by  the  courts  whenever  a  proper  case  for  such 
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a  ruling  is  presented.  In  a  Maryland  case  (1858)  the  court 
held  that  it  was  not  necessary  for  a  plaintiff,  before  instituting 
a  snit  upon  an  official  bond  payable  to  the  State,  to  obtain  the 
State's  permission  to  do  so;  and  this,  although  there  was  in 
the  Istatiite  which  prescribe  i  the  bond  no  specific  provision 
for  making  the  bond  payable  to  the  State,  or  for  giving  the 
party  interested  the  right  to  sue  upon  it.  The  court  add8, 
however,  that  ^  there  is  no  doubt  that  it  is  incumbent  on  the 
party  suing  on  the  bond,  to  show  that  he  has  an  interest  in  it, 
before  ho  could  recover  in  a  regular  trial  prosecuted  to  ver- 
dict' 

"  The  rationale  of  official  bonds  is  well  expressed  by  the 
coui*t  in  this  case.  ^The  laws  which  provide  for  the  execution 
of  bonds  similar  to  the  one  before  us,  do  not  require  them  for 
the  purpose  of  protecting  the  rights  of  the  State  alone.  They 
are  also  designed  to  secure  the  faithful  performance  of  official 
duties,  in  the  discharge  of  which  individuals  and  corporations 
have  a  deep  interest,  and,  therefore,  they  should  have  the 
privilege  of  suing  such  bonds  for  injuries  sustained  by  them 
through  the  negligence  and  malcouduct  of  the  officers?"' 

This  doctrine  we  consider  applicable  to  the  bond  in  suit,  and 
hold  that  the  city  can  maintain  an  action  upon  the  bond  to 
recover  substantial  damages  for  the  use  of  Griswold,the  really 
injured  party,  for  a  failure  to  pay  those  warrants  really  drawn 
as:ainst  this  pai'ticalar  fund  in  the  Treasurer's  hands,  as  indicated 
in  this  opinion. 

The  demurrer  being  general  to  the  whole  declaration,  where 
some  of  the  breaches  assigned  are  good,  should  have  been 
overruled  and  defendant  required  to  plead. 

For  the  reasons  stated  the  judgment  will  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

Meveraed  and  remanded. 

Vot  XXYI  30 
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TuE  Consolidated  Ice  Machine  Company 

V. 

Anton  Kiefer. 

Master  and  Servant — Duty  of  Master — ReasonahJe  Care — LiahiUfy  for 
Causing  Death  of  Servant — Parties  Defendant — Joint  Liability — Conflict 
of  Evidence — Quest  ions  for  Jury — Corporations — Stockholder  as  Witness^ 
Competency  of — Damages — Whether  Excessive, 

1.  It  is  the  duty  of  the  master  to  nse  rea^onabfe  care  to  protect  his  serv- 
ant from  extra  hazard.  He  ehould  not  direct  the  servant  to  work  in  a 
place  which  he  knows,  or  might  by  reasonable  care  and  dilif^ence  hare  dis- 
covered to  be  dangerous. 

2.  In  the  case  presented,  it  was  the  duty  of  the  defendant  company,  in 
the  construction  of  its  refrijjfer.itor  phint.  to  me  reasonable  care  to  furnish  a 
support  sutticiently  strong  to  bear  the  weight  of  a  certain  tank  when  filled. 
The  servant  on  his  part  a<^umed  only  those  risks  incident  to  his  employ- 
ment, of  which  he  had  express  or  implied  notice. 

3.  Wliere  two  corporations  are  co-operating  in  the  erection  of  a  struct- 
ure, and  their  successive  concurrent  negligence  causes  the  death  of  an 
employe  of  one  of  them,  they  are  jointly  liable. 

4.  In  an  action  against  a  corporation  to  recover  damages  for  causing  the 
death  of  the  plaintiff's  intestate,  a  stockholder  of  the  defendant  corporation 
is  incompetent  as  a  witness  as  to  events  prior  to  the  death  of  the  plain tifTs 
intestate. 

5.  Where  the  evidence  is  conflicting  in  regard  to  noaterial  matters,,  it  is 
the  duty  and  proviiKe  of  the  jury  to  determine  the  weight  and  credit  to  be 
given  the  testimony  of  the  several  witnesses. 

6.  In  cases  like  the  one  presented,  it  is  the  peculiar  province  of  the  jury 
to  estimate  and  awards  under  the  evidence  introduced^  the  amount  of  dam- 
ages that  plaintiff  should  recover. 


[Opinion  filed  May  11,  1888.] 

ArPEA^L  from  the  City  Court  of  East  St.  Louis:  the  Hon.  B. 
II.  Canby,  Judge,  presiding. 

Mesi=^rs.  Leo  Hassieck  and  W.  O.  Kiteffneb,  for  The  Con- 
solidated Ice  Macliine  Company,  appellant. 

The  Consolidated  Ice  Machine  Company  is  not  liable,  un- 
less it  could,  by  the  exercise  of  oi^dinary  care  and  diligence, 
have  discovered  that  the  support  for  this  tank  was  insufficient- 
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"As  respects  his  duty  toward  an  employe  in  his  service, 
the  employer  is  not  bound  to  provide  absolutely  safe  ma- 
chinery. The  law  imposes  on  the  employer  only  the  obligation 
to  use  reasonable  and  ordinary  care  and  diligence  in  providing 
suitable  and  safe  machinery."  Camp  Point  Mfg.  Co.  v.  Ballou, 
71  111.  41S ;  Chicago  R  E.  Co.  v.  Sweet,  45  111.  202. 

"The  law  imposes  on  an  employer  only  the  obligation  to 
use  reasonable  and  ordinary  care  and  diligence  in  providing 
suitable  and  safe  machinery  for  the  use  of  their  employes." 
Kranz  v.  White,  8  111.  A  pp.  583. 

"A  servant,  when  he  engages  in  an  employment,  is 'held  to 
have  done  so  with  a  knowledge  of  the  risk  of  its  ordinary 
hazards,  whether  from  the  carelessness  of  fellow-servants  in 
the  same  line  of  employment,  or  from  latent  defects  in,  or  the 
ordinary  dangers  in  the  use  of  machinery  and  appliances  used 
in  the  business."     Richardson  v.  Cooper,  88  111.  273. 

"The  law  requires  of  both  employer  and  employe  the  exer- 
cise of  such  a  degree  of  care  as  under  all  the  surrounding  cir- 
cumstances of  the  case  a  reasonjible  man  would  exercise  to 
avoid  danger."  C.  &  A.  H.  E.  Co.  v.  Mahoney,  4  111.  App. 
'262. 

"Where  an  employe,  after  having  an  opportunity  to  be- 
come acquainted  with  the  risks  of  his  situation,  accepts  the 
same,  he  can  not  complain  if  subsequently  injured  by  such 
exposure."  Ch'cago,  etc.,  Ry.  Co.  v.  Geary,  104  111.  383; 
Camp  Point  Mfg.  Co.  v.  Ballou,  71  111.  417. 

"An  employe  can  not  recover  for  an  injury  suffered  in  the 
coui^se  of  the  business  about  which  he  is  employed,  from  de- 
fective machinery  used  therein,  after  he  has  knowledge  of 
such  defect,  and  continues  his  work  without  objection."  The 
Chicago,  etc.,  R.  R.  Co.  v.  Munroe,  85  111.  25. 

"Although  machinery  furnished  by  a  railroad  company  for 
the  use  of  its  employes  may  be  unsafe,  yet  if  an  employe, 
knowing  the  character  of  the  machinery,  continues  to  use  it, 
he  is  bound  to  exercise  care  conimensurate  with  the  danger, 
and  if  he  fails  to  do  so  and  is  injured,  his  negligence  will  pre- 
clude a  recovery  against  the  company  on  account  of  such 
injury."     Toledo,  etc.,  Ry.  Co.  v.  Asbury,  Adm'r,  84  111.  430. 
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"If  a  plaintifiF  by  the  exercise  of  ordinary  care  and  prudence 
might  liave  avoided  the  conseqnenees  of  the  defendant's  neg- 
ligence and  failed  to  do  so,  he  can  not  recover  of  the  latter  for 
mere  negligence."  Abend  v.  Terre  Hante,  eta,  R  R.  Co., 
Ill  111.  203. 

"  Should  an  employe  discover  that  the  service  has  become 
more  hazardous  than  usualy  or  than  he  had  anticipated,  by 
reason  of  defective  machinery^  etc.,  the  general  rule  is,  he 
umst  quit  the  service  or  assume  the  risks  to  which  he  is  ex- 
posed.''    Missouri  Furnace  Co.  v.  Abend,  107  III.  51. 

^'The  servant  »eeking  to  recover  for  an  injury,  takes  the 
burden  upon  himself  of  establishing  negligence  on  the  part  of 
the  master,  and  due  care  on  his  part.  He  is  met  by  two  pre- 
sumptions, both  of  which  he  must  overcome."  Wood  on 
Master  and  Servant,  Sec.  382. 

''The  mere  relation  of  master  and  servant  can  never  imply 
an  obligation  on  the  part  of  the  master  to  take  more  care  of 
the  servant  than  he  may  reasonably  be*  expected  to  take  care 
of  himself.  And  so  it  is  held  that  where  the  defects  in  the 
machinery  are  as  well  known  to  the  servant  as  the  master,  the 
servant  must  be  regarded  as  voluntarily  incurring  the  risk 
resulting  from  its  use,  unless  the  master,  by  urging  on  the 
servant,  or  coercing  him  into  danger,  or  in  some  .other  way, 
directly  contributed  to  the  injury."  Pennsylvania  Co.  v.  Lynch, 
90  111.  335. 

Mr.  M.  Millard,  for  the  Ileim's  Brewing  Company,  appel- 
lant. 

The  plaintiff  here  is  suing  his  own  master  for  a  breach  of 
duty,  and  has  joined  with  him  another  party  who  was  not  sus- 
taining that  relation  to  him  for  the  breach  of  another  duty,  and 
the  declaration  charges  these  breaclies  as  sepai*ate  acts  of  neg- 
ligence. It  does  not  allege  a  joint  duty  and  is  not  based  upon 
the  theory  of  joint  action  or  neglect,  and  therefore  does  not 
show  a  joint  liability.  Instead  of  charging  concerted  action  it 
alleges  sei)arate  conduct,  and  as  the  wrongful  act  of  one  party 
rests  upon  the  rights  of  a  servant  against  his  master  and  of 
the  other  upon  the  rights  of  a  person  who  is  in  no  waj^  related 
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to  the  wrong-doer,  it  is  clear  that  these  causes  of  action  can 
not  be  joined  in  the  same  suit.  Teazel  v.  Alexander,  58  III. 
254;  0.  &  K  W.  Ky.  v.  Scates,  90  IlL  586. 

It  is  plain  from  the  testimony  that  the  accident  was  cansed 
by  a  latent  defect  in  the  swivel  of  the  truss  rod,  or  hog  chain, 
as  some  of  the  witnesses  call  it.  This  defect  was  not  seen  by 
anybody,  and  was  not  visible  to  an  ordinary  inspection.  It  was 
perfectly  concealed,  for  the  witnesses  describe  it  as  a  welding 
on  the  outside,  forming  a  crust  or  thin  skin,  while  ninety  per 
cent  of  the  metal  did  not  unite.  Nothing,  therefore,  could 
render  it  more  latent 

In  such  cases  there  is  no  liability,  because  there  is  no  negli- 
gence. See  Beach  on  Con.  Neg.,  Sec.  133,  citing  Malone  v. 
Hathaway,  64  N.  T.  5;  Georgia  Rd.  v.  Kenney,  58  Ga.  485; 
Ladd  V.  New  Bedford  R.,  119  Mass.  412;  Ford  v..Fitchburg 
R.,  110  Mass,  240;  Ruby  v.  Steamship  Co.,  29  La.  Ann.  791; 
Murphy  v.  Boston  R.,  88  N.  T.  146. 

Messrs.  G.  B.  Burnett,  R.  A.  BL^lbeet  and  Flannigan  & 
Rafter,  for  appellees. 

Both  defendants  were  acting  in  concert  and  co-operating  to 
effect  a  common  purpose — the  erection  of  the  refrigerator  plant; 
both,  Gohn,  Ileim's  carpenter,  consulting  with  Dennety,  the 
superintendent  of  the  ice  company,  were  present,  and  deceased 
was  killed  through  and  by  means  of  their  concurring  negli- 
gence. This  brings  the  case  within  the  rule  announced  by  the 
Supreme  Court  in  Yeazel  v.  Alexander,  58  111.  254.- 

If  two  or  more  persons  are  jointly  concerned  in  a  particular 
act  resulting  in  injury  to  another,  they  may  be  sued  jointly. 
So  far  has  this  been  carried,  that  it  is  held  in  Massachusetts 
that  one  who  superintends,  although  gratuitously,  and  not 
under  contract,  work  done  on  premises  of  another,  and  through 
whose  negligence,  as  well  as  of  such  other,  an  injury  occurs,  is 
liable  therefor  in  an  action  against  him  and  such  other  jointly. 
Wharton  on  Negligence,  Sec.  788;  Ilawkesvcorth  v.  Thomp- 
son, 98  Mass.  77. 

It  is  a  familiar  rule  that  if  the  concurrent  or  successive 
negligence  of  two  persons  combined  together,  results  in  an 
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injury  to  a  third  person,  he  may  recover  damages  of  either  or 
both.  Thompson  on  Negh'gence.  p.  1088,  and  authorities  there 
cited.  In  this  case  deceased  lost  his  life  through  the  concnr- 
ring  and  successive  negligence  of  the  ice  machine  company 
and  the  brewing  company  combined,  and  the  action  may  be 
maintained  against  them,  either  severally  or  jointly.  W.,  St- 
L.  &  P.  Ry.  Co.  V.  Shacklett,  105  111.  364 

If  deceased  is  to  be  considered  as  a  servant  of  the  brewing 
company,  then  the  latter  could  not,  by  such  proof,  absolve 
itself  from  the  absolute  duty  which  the  law  imposed  upon  it 
to  furnish  safe  and  sufficient  structures  and  appliances  for 
doing  its  work.  It  could  not  shift  this  responsibility  npon 
another  servant  to  wliom  it  had  delegated  authority  to  j^rovide 
the  structure,  because  the  act  of  such  servant  in  providing  the 
structure  was  in  law  the  act  of  the  brewing  company  itself. 
Hutchinson  v.  R.  R.  Co.,  6  Eng.  Ry.  and  Canal  Cases,  442; 
Swett  V.  C.  &  X.  W.  R.  Co.,  45  111.  197. 

A  direction  given  to  a  foreman,  which,  if  followed,  would 
have  prevented  injiu-y  to  a  servant,  is  not  sufficient  in  law  to 
exonerate  the  master  from  liability.  Avilla  v.  Kash,  117 
Mass.  318. 

In  all  cases  the  master  must  siiow  that  he  in  fact  adopted 
such  precautions  as  ordinary  prudence  suggests,  and  failing  in 
that,  he  is  liable,  although  the  injury  resulted  in  part  from 
the  negligence  of  a  co-servant  Cayzer  v.  Taylor,  10  Gray 
274.  If  deceased  is  not  to  be  considered  a  servant  of  the 
brewing  company,  then  his  relation  to  that  company  was 
that  of  one  who  was  impliedly  invited  by  it  upon  its  premises. 
In  such  case  the  duty  of  the  brewing  company  was  to  warn 
deceased  of  any  danger  of  which  the  brewing  company  had 
knowledge,  or  of  which  it  ought  to  have  had  knowledge, 
and  of  which  deceased  was  not  aware.  Samnelson  v.  Cleve- 
land, etc.,  Co.,  49  Mich.  1H4;  Coiightry  v.  Globe  Woolen 
Co.,  56  New  York.  124.  Such  being  the  law,  it  was  not  com- 
petent for  the  brewing  company  to  prove  that  it  had  in- 
structed its  foreman  to  bui!d  a  good  strong  truss,  because 
whether  or  not  it  had  given  such  instructions,  was  wholly  im- 
material. 
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GKEErf,  P.  J.  Anton  Kiefer,  administrator  of  his  deceased 
8on,  John  Kiefer,  brought  this  suit  against  appellants  to 
recover  damages  for  the  death  of  his  intestate,  for  the  benefit 
of  the  next  of  kin. 

The  negligence  alleged  as  creating  the  liability,  is  that  the 
brewing  company  failed  to  exercise  care  in  providing  sup- 
ports safe  and  suflicient  to  support  an  iron  tank,  part  of  a 
refrigerator  plant,  and  the  ice  machine  company  carelessly 
and  negligently  undertook  and  attempted  the  erection  of  the 
plant  and  directed  deceased,  then  in  its  service,  to  go  upon  the 
roof  of  the  engine  house  of  the  brewery,  when  it  knew,  or 
by  the  exercise  of  ordinary  care  and  prudence  might  have 
known,  the  supports  for  said  tank  were  wholly  insufficient ;  and 
while  deceased  was  upon  the  roof  performing  his  work  as 
directed,  without  knowledge  of  the  insufficiency  of  the  sup- 
ports, the  tank,  by  reason  of  such  insufficiency,  fell,  taking 
with  it  a  portion  of  the  roof  upon  which  deceased  was  then 
standing,  and  thereby  he  was  precipitated  into  the  engine 
house  and  killed. 

It  appears  by  the  record  that  the  refrigerator  plant  was 
being  put  up  by  the  ice  machine  company  at  the  instance  of 
its  co-defendant,  the  latter  undertaking  as  its  part  of  the  work 
to  fix  the  location  for  the  tank  and  to  construct  a  support  for 
it.  The  support  furnished  was  a  truss,  composed  of  timber, 
and  hog  chain  underneath,  the  hog  chain  consisting  of  two 
iron  rods  anchored  one  in  the  north  and  the  other  in  the  south 
wall  of  the  engine  room  and  joined  in  the  center  by  a  swivel. 
From  this  truss  cross  timbers  were  run  across  and  rested  upon 
the  top  of  the  east  wall,  and  upon  this  structure  the  tank, 
made  of  iron,  was  placed.  It  fell  by  reason  of  the  support 
breaking,  and  carried  with  it  the  portion  of  the  roof  on  whicli 
deceased  then  stood  doing  some  work  on  the  tank,  precipitat- 
ing him  to  the  floor  of  the  engine  house  and  killing  him.  He 
was  a  laborer,  then  in  the  employ  of  the  ice  machine  company. 

It  was  the  duty  of  the  ice  machine  company  to  use  reason- 
able care  to  protect  its  servant,  the  deceased,  from  extra 
hazard,  and  not  direct  him  to  work  in  a  place  which  it  knew, 
or  might  by  reasonable  care  and  diligence  have  discovered,  to 
be  dangerous. 
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It  was  the  duty  of  the  brewing  company  in  performing  that 
part  of  the  work  it  had  undertaken  to  do  in  effecting  the  com- 
mon purpose  of  appellants,  tlie  construction  of  a  refrigerator 
plant,  to  use  reasonable  care  to  furnish  a  support  sufficiently 
strong  to  bear  the  immense  weight  of  the  tank  when  filled. 
The  deceased  on  his  part  assumed  those  risks  only,  incident  to 
his  employment,  of  which  he  had  express  or  implied  notice. 
This  risk  and  peril  in  the  performance  of  the  work  he  had 
contracted  to  do,  ought  not  to  have  been  increased  by  the 
malfeasance  or  negligence  of  those  employing  him.  Wharton 
on  Neg.,  Sec.  20G,  207,  208,  209,  notes,  and  cases  cited.  The 
appellants  are  also  to  be  held  liable. for  all  the  consequences 
which  might  have  been  foreseen  and  ex|)ected  by  them  as  the 
result  of  their  acts  or  omissions.  If  it  is  proven  the  structure 
erected  by  the  brewing  company  was  being  used  by  its  per- 
mission, it  would  be  probable  the  employes  of  the  ice  jnachine 
company  would  be  obliged  to  work  on  or  about  the  tank,  and 
in  such  employment,  if  the  structure  was  insufficient  and  unsafe, 
it  was  a  consequence  to  be  apprehended  that  the  tank  would 
fall,  and  carry  in  its  fall  and  injure  those  so  at  work  on  or 
aboutit.  Weick  v.  Lander, .75  111.  93;  Samuelson  v.  Cleveland 
Iron  Co.,  49  Mich.  104;  Cough  try  v.  Globe  Woolen  Co.,  56 
N.  T.  124. 

It  is  contended,  however,  on  behalf  of  appellants,  that  they 
are  absolved  from  any  liability,  because  the  brewing  company 
used  tlie  reasonable  care  required  of  it  by  the  employment 
of  competent  mechanics  and  use  of  suitable,  sufficient  and 
good  material  in  the  construction  of  said  support,  and  it  broke 
by  reason  of  a  hidden  defect  in  the  weld  in  the  swivel,  which 
could  not  have  been  discovered  by  careful  examination,  and 
also  that  deceased  was  warned  by  the  superintendent  not  to 
go  upon  the  roof  until  the  water  was  let  out  of  the  tank,  but 
not  heeding  the  warning,  went  into  the  place  of  danger,  and 
by  his  own  negli;]:ence  cause  J  his  death.  In  support  of  tliese 
theories,  at  the  trial  defendants  introduced  testimony  showing 
the  carpenter  employed  in  erecting  said  support  was  compe- 
tent, the  lumber  used  was  lit  and  suitable,  and  the  hog  cliain 
was  made  by  a  reputable  lirm  whose  business  it  was  to  make 
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sncli  appliances.  Jolin,  tlie  carpenter,  also  testified  for  them 
that^  in  his  opinion,  the  swivel  first  gave  way,  and  the  tiin- 
bei*s  broke  because  of  that,  and  because  there  was  more  weight 
put  on  them  than  he  was  told  would  be;  that  the  tank 
weighed  more  than  twice  as  much  as  he  was  told  it  would; 
and  another  thing,  the  swivel  was  made  of  bad  iron.  On  their 
behalf  also.  Elliot,  manufacturer  of  frogs  and  trusses,  and  a 
machinist,  Beckmann,  an  engineer  and  machinist  in  the  em- 
ploy of  the  brewing  company.  Gains,  practical  worker  in  iron, 
Wilson,  a  blacksmith,  Lich,  a  blacksmith,  Meyer,  a  black- 
smith, and  Manion,  a  blacksmith,  were  called  as  expert  wit- 
nesses, and  gave  as  their  opinion  that  the  hog  chain  in  ques- 
tion would  snpport  a  weight  much  greater  than  that  of  the 
tank  when  filled^  if  the  weld  in  the  swivel  had  not  been  de- 
fective^ and  testified  the  defect  was  latent,  and  attribute  the 
break  in  2:  of  the  truss  to  this  defect. 

Three  of  these  experts  testify  the  only  sure  way  to  discover 
such  defect  would  be  a  test  by  putting  a  weight  or  strain  on 
the  iron.  One  of  the  experts,  who  testified  the  swivel,  if 
well  made  and  of  good  material,  would  stand  a  strain  of  140,- 
000  lbs.,  admitted  he  testified  before  the  coroner's  jury,  the 
swivel,  under  same  conditions,  would  stand  a  strain  of  thirty 
tons  only.  Another,  who  testified  the  swivel,  if  proj)erly 
made,  would  stand  a  strain  of  80,000  to  100,000  lbs.,  testified 
before  the  coroner's  jury  it  would  stand  a  strain  of  twenty  to 
twenty-five  tons. 

Upon  the  second  point  the  proof,  when  carefully  examined, 
does  not,  as  we  think,  establish  the  fact  that  deceased  was 
warned  of  the  danger  of  going  upoi^  the  roof,  or  knew,  or 
might  have  known  by  seeing  the  truss  as  it  appeared  when 
finished,  that  it  was  unsafe  or  insufficient.  He  had  been  at 
work  for  the  ice  machine  company  only  about  a  day  and  a  ha^f, 
and  it  does  not  appear  by  the  evidence  he  had  knowledge  or 
experience  enabling  him  to  detect  by  observation  the  insecu- 
rity of  the  structure.  On  behalf  of  plaintiff,  Stith,  a  laborer 
in  the  employ  of  the  ice  machine  company,  and  who  had 
worked  in  a"  rolling  mill  for  a  long  time.  Toys,  a  car))cnter, 
who  had  built  trusses  for  the  support  of  heavy  burdens,  Ellis, 
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the  blacksmith  who  made  the  swivel,  Demicty,  enpcrintend- 
ing  the  work  on  behalf  of  the  ice  machine  company,  all  testi- 
fied the  truss  as  constructeJ,  if  without  defect  in  miterial 
used,  was  insufficient  and  not  strong  enough  to  support 
the  weight  of  the  tank  when  filled.  The  last  named  wit- 
ness, who  had  eight  years  exi)erience  in  the  construction 
of  refrigerator  plants,  testified  also,  that  when  this  sup- 
port was  conij>letjd,  and  before  the  accident,  he  called  the 
attention  of  Heims  (who  was  there  acting  for  the  brow- 
ing company)  to  the  structure,  told  him  it  was  not  strong 
enough  and  would  not  sustain  the  tank,  and  he  ought  to  sup- 
port it  with  two  additional  cross  beams  and  an  additional  liog 
chain.  It  also  appears  in  evidence  that  Heims,  when  he 
gave  the  order  for  the  liog  chain  which  was  used,  to  the  firm 
who  furni.-hed  it,  did  not  disclose  the  use  or  purpose  for 
which  it  was  to  be  employed.  Bevelot,  a  witness  for  plaintiff, 
testified  also  that  Dennety  directed  deceased,  himself  and 
another  employe  to  go  upon  the  roof  to  fit  up  a  heater  on  top 
of  the  tank  and  do  some  other  work  there;  that  such  direction 
was  obeyeJ,  and  while  on  the  roof  the  tank  fell,  and  with  it 
the  roof  and  those  on  it,  including  Kiefer.  Dennety  denied 
giving  such  direction.  It  thus  appears  that  Heims  was  guilty 
of  negligence  in  not  informing  the  firm  which  furnished  the 
hog  chain  of  the  use  for  which  it  was  intended,  so  that  care 
in  making  it  and  testing  its  strength  might  be  insured,  and 
defects  in  it,  if  any,  thus  be  detected.  This,  with  all  the 
other  evidence  in  the  case,  justified  the  jury  in  finding  appel- 
lants guilty  of  the  negligence  charged.  True,  the  evidence 
was  conflicting  in  regjwd  to  material  matters,  but  it  was  the 
duty  and  province  of  the  jury  to  determine  the  weight  and 
credit  to  be  given  the  testimony  of  the  several  witnesses; 
these  witnesses  were  before  the  jury;  their  manner  while 
testifying,  their  apparent  intelligence, 'the  means  of  knowledge 
disclosed,  the  discrepancies  in  their  testimony,  the  probability 
or  improbability  of  the  statements  made  by  them,  were  means 
whereby  the  jury  were  better  enabled  to  reach  a  correct  find- 
ing than  we  could,  and  we  decline  to  abrogate  the  rule  adhered 
to  by  our  Supreme  Court  in  like  cases  and  invade  this  province 
of   the  jury.     Shevelier  v.  Saeger,  121  111.  568. 
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It  is  further  insisted,  however,  that  the  defendants  can  not 
be  held  joijitly  liable,  because,  as  counsel  say,  ''plaintiff  is 
suing  his  own  master  for  a  breach  of  duty,  and  has  joined  with 
him  another  party,  wlio  was  not  sustainino^  that  relation  to 
him.  for  the  breach  of  another  duty,  and  these  breaches  are 
charged  as  separate  acts  of  negligence." 

TVe  do  not  so  understand  the  averments  or  the  proof.  The 
appellants  were  acting  in  concert,  co-operating  in  the  erection 
of  the  plant;  the  brewing  company  was  negligent  in  providing 
a  strncture  which  was  unsafe  and  insufficient  whereby  deceased 
incurred  an  extra  peril  when  at  his  work,  not  incident  to  his 
employment;  the  ice  machine  company  was  negligent  in 
directing  deceased  to  work  in  this  place  of  danger,  it  having 
knowledge,  and  he  being  without  notice  or  knowledge  of  such 
danger,  and  tlie  successive  concurrent  negligence  of  appellants 
thus  united  in  causing  the  death  of  Kiefer. 

Persons  who  co-operate  in  an  act  directly  causing  an  injury 
are  jointly  liable  for  its  consequences.  If  they  act  in  concert, 
or  if  they  unite  in  causing  a  single  injury,  although  acting 
independently  of  each  other,  they  are  jointly  liable.  Shear- 
man &  Redf.  on  Negligence,  Sec.  5S;  Wharton  on  Neg.,  Sec- 
788,  and  notes. 

Error  is  also  assigned  for  the  refusal  of  the  court  to  permit 
Heims  to  testify;  but  it  appeared  he  was  a  stockholder  in  the 
brewing  com])any,  a  private  corporation,  and  for  that  reason 
was  an  incompetent  witness.  Thresher  v.  Pike  Co.  R.  E.,  25 
111.  393. 

By  the  statute  he  was  competent  as  to  any  conversation  or 
admission  by  him,  testified  to  by  any  witness  for  plaintiff,  and 
occurring  before  the  death  of  Kiefer,  but  the  offer  by  the 
appellants  was  a  general  one  to  prove  by  this  witness  facts, 
material  to  the  defense,  prior  to  the  death  of  Kiefer,  not  con- 
lining  his  testimony  to  any  conversation  or  admission  of  liis 
prior  to  such  death,  testified  to  by  a  witness  for  plaintiff,  and 
the  ruling  of  the  trial  court  was  right. 

It  is  also  claimed  as  a  sufficient  cause  for  reversal,  that  the 
amount  of  $2,500  awarded  as  damages,  for  which  sum  judg- 
ment was  rendered,  is  excessive.     It  is  the  peculiar  province 
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of  the  jury  in  this  class  of  cases  to  estimate  and  award,  under 
tlie  evidence  introduced,  the  amount  of  damaores  plaintiff 
o.ught  to  recover,  and  upon  an  examination  of  the  evidence 
in  this  case  we  are  unable  to  discover  that  the  jury  acted  im- 
providently  or  awarded  excessive  damages.  City  of  Chi- 
cago V.  Major,  18  111.  349 ;  C.  &  A.  R  E.  Co.  v.  Shannon,  43 
111.  346;  City  of  Chicago  v.  Scholten,  75  111.  468. 

We  are  satisfied  upon  a  careful  inspection  of  the  record 
there  is  no  substantial  error  in  the  ruling  of  the  court  below, 
or  in  the  rendition  of  the  judgment  appealed  from,  requiring 
its  revei  sal. 

The  judgment  isaf!irmed« 

Judgment  affirmed. 


26    47« 

.S— S  The  People  of  the  State  of  Illinois  ex  rel. 

V. 

Board  of  Education, 

SrJwola—Dhi^wn  of  Disfriet—Appof'fionmenf  of  PupiU—Pofrern  of 
Board — Miindiimus — Eiidence — Instructions— Bill  of  Exceptions — Jury . 

1.  It  is  within  the  power  of  a  Board  of  Education  to  lay  off  and  divide 
the  district  into  siilndistricts,  establish  therein  schools  of  different  grades 
and  apportion  pupils  to  the  several  schools. 

2.  If,  in  the  ex<Tcise  of  these  powers,  the  rules  and  orders  made  are 
reaponubh*,  nwosfary  and  such  as  will  best  afford  all  children  of  school  wgpt 
within  the  district  the  benefits  of  prope.-  instruction,  they  will  be  sustained 
by  the  courts. 

3.  Upon  a  petition  for  mandamus  to  compel  a  Board  of  Education  to 
enroll  as  pupils  in  a  certain  school  within  the  district,  the  children  of  the 
nlator,  who  n»sidod  in  a  sub-district  of  the  same  district,  it  is  ht'Jd:  That 
there  was  no  substantial  error  in  admit tinjj  the  evidence  of  a  certain  wit- 
ness and  rofusinff  to  admit  a  letter  of  the  State  Superintendent,  nor  in  giv- 
insr  certain  in^^tructions;  that  objurations  to  remarks  of  counsel  not  contained 
in  the  bill  of  oxc<'ptions  can  not  be  considered;  that  the  children  of  relator 
were  properly  required  to  attend  the  school  in  the  sub-district  in  which  he 
resided;  and  that  he  acquired  no  rigrht  to  sf^nd  them  to  the  other  school  by 
plaeini:  them  to  board  near  it  and  sending  them  for  a  few  days  without  the 
knowled^je  or  contjcnt  of  the  Board. 
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Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  Amos  WatiS,  Judge,  presiding. 

Messrs.  Dale  &  Bbai;shaw  and  Metoalfe  &  Metcauib, 
for  appellant. 

Messrs.  BuJiEouoHS  &  Warnoctk,  for  appellees. 

Gkeen,  p.  J.  Tliis  was  a  proceeding  by  mandamus,  to 
compel  said  Board  of  Education  to  enroll  as  pupils  in  the 
Webster  School  two  children  of  Frank  B.  Lemen,  the  relator, 
and  to  admit  said  children  to  all  the  privileges  of  said  school. 
Issues  were  made  up  and  submitted  for  trial  to  a  jury,  who 
found  a  verdict  for  defendant,  whereupon  relator  moved  to 
set  aside  the  verdict  and  for  a  new  trial,  which  motion  the 
court  overruled,  and  rendered  judgment  against  relator  for 
costs.  To  reverse  this  judgment  the  relator  appealed.  It 
appears  from  the  record  the  said  Board  of  Education  set  apart 
certain  sections  of  'said  district  3  as  a  sub-district,  in  March, 
1885;  that  relator,  with  his  family,  then  resided  and  continued 
to  reside  within  the  bounds  of  said  sub-district  up  to  and  at 
the  time  of  filing  the  petition;  that  a  comfortable  and  suitaWo 
school  house  was  provided  by  said  Board,  ready  for  occupa- 
tion, in  the  early  part  of  October,  1885,  sufficient  to  accommo- 
date all  the  children  residing  in  said  sub-district  entitled  to 
school  privileges,  including  said  children  of  relator,  from  that 
time  up  to  and  when  said  petition  was  filed ;  that  relator  sent 
his  said  children  to  said  school  in  October,  1885,  and  they  con- 
tinued to  attend  there  as  pupils  (with  the  exception  of  four  or 
five  weeks'  absence),  during  the  whole  of  that  school  year. 
The  distance  from  the  residence  of  relator  to  the  Webster 
School,  in  Collinsville,  is  four  and  three-fifths  miles;  to  the 
Clay  school  house  in  the  sul>di6trict,  by  the  public  road,  three 
and  four-fifths  miles,  and  by  the  route  across  the  fields  used  by 
said  children  one  and  four-fifths  miles. 

On  Saturday,  September  4,  1886,  relator  took  his  children 
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to  CoUinsville  to  stay  with  an  aunt  there  and  attend  the  Wob- 
6ter  School,  which  was  in  School  District  3,  but  not  in  said 
8;ib-district.     On   September  6th,  the  first  day  of  the  school 
term,  Ralph,  the  elder  c^f  the  two  r'hildren,  was  placed   in 
room  live,  and  Ames,  the  other  child,  was  placed  in  room 
four  by  the  principal  of  the  Webster  School,  who  did  not 
then  know  the  parents  of  said  children  wei-e  residents  of  said 
sub-district     On  Se))teniber  6th,  two  members  of  Baid  Board 
of  Education,  visiting  the  Clay  School   in  said  sub-di3trict 
learned  the  children  of  relator  were  not  in  attendance  there, 
and  returning  to  CoUinsville,  found  one  of  them  in  room  four 
and   the   other   in   room  live   of  the  "Webster   School,  and 
directed  the  principal  to  take  them  out  and  send  them  to  the 
school  where  they  belonged.     This  action  wat;  communicated 
to  the  relator  by  said  principal  on  September  7th,  and  on  that 
day,  after  receiving  such  notice,  the  reUtor  interviewed  the 
principal,  inquired  about  the  notice,  and  expressed  his  wish  to 
scud  his  children  to  the  Webster  School,  because  it  was  nearer 
and  more  convenient.     The  principal  and  relator  then  visited 
tlie  president  of  the  Board  to  asccrtiiin  if  some  arrangement 
could  be  made  to   permit  said   rliildren  to  attend  the  Web- 
ster School  instead  of    the   Clay  School,  and  the  president 
said  he  would  call  a  meeting  of  the  Board  to  take  action 
in  the  matter.     On  September  8tli,  such  meeting  was  held, 
and  the    record  of   its    proceedings   shows   the    Board   met 
to   consider   the   application   of   relator  to    permit  his   two 
children  to-  attend  in  roi-i::8  four  and  live  of  the  Webster 
School,  and  it  was  ordered  "said  application  be  denied,  because 
said  children  reside  in  the  sub-district  of  this  school  district 
where  is  situated  the  Clay  School  and  because  of  the  crowded 
condition  of  said  rooms  of  said  Webster  School,"  and  it  was 
ordered  that  said  children  be  assigned  for  the  present  term  to 
the  Clay  School  in  said  sub-district.     This  action  of  the  Board 
was  communicated  to  relator  within  a  day  or  two  after  the 
meeting,  and  on  Se])tember  15th  relator  was  again  notified  by 
said  principal  tlnit  the  Board  had  ordered  his  children  be  not 
assigned  to  the  Webster  School,  and  if  he  persisted  in  send- 
ing tlicm  there  they  would  bo  treated  as  visitors.     The  chil- 
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dren  continued  to  attend  eaid  school  for  the  first  five  weeks  of 
the  term,  but  received  tuition  during  the  first  week  only,  and 
not  after  the  teachere  had  notice  of  the  action  of  tlie  Board. 
The  relator  took  his  children  home,  and  on  October  18,  1886, 
tiled  his  petition.  The  errors  assigned  are:  First,  the  refusal 
of  the  court  to  admit  a  letter  from  Eaab,  State  Superintend- 
ent, to  be  read  on  behalf  of  relator.  Second,  admitting  im- 
proper testimony  given  by  Lehr,  the  principal  of  the  Webster 
School,  on  behalf  of  defendants.  Third,  giving  improper  in- 
strnctions  for  defendants.  Fourth,  denying  relator's  motion 
to  set  aside  verdict  and  for  a  new  trial.  Fifth,  not  award- 
ing the  writ  of  mandamus^  and  rendering  judgment  for 
respondents. 

We  find,  after  careful  examination  of  the  record,  no  sub- 
stantial objection  to  the  ruling  of  the  Circuit  Court,  either  in 
admitting  the* testimony  of  Lehr  and  refusing  to  admit  the 
Jetter  offered  on  behalf  of  the  relator  or  in  giving  the  instruc- 
tions complained  of.  Under  the  fourth  assignment  of  error 
counsel  suggest  improper  remarks  were  made  by  defendants' 
attorney  in  his  argument  to  the  jury,  and  that  four  of  the 
jurors  who  tried  the  case  were  School  Directors,  hence  the 
verdict  should  have  been  set  aside.  The  bill  of  exceptions 
does  not  disclose  what  remarks  were  so  made,  or  that  anv 
member  of  the  jury  was  a  School  Director,  and  unless  such 
objections  (if  material)  are  made  a  part  of  the  record  by  being 
preserved  in  the  bill  of  exceptions,  they  can  not  be  noticed  by 
this  court. 

The  merits  of  the  case,  and  the  law  applicable  to  the  facts 
proven,  will  now  be  considered.  It  is  not  objected  that  defend- 
ants acted  improvidently  or  unreasonably  in  setting  apart  the 
territory  embraced  in  said  sub-district,  as  a  sub-district,  nor  is 
it  proved,  or  insisted  upon,  that  the  children  of  relator  would 
not  have  received  sufficient  and  proper  instruction,  suited  to 
their  ca])acity,  if  they  had  attended  the  school  in  said  sub-dis- 
trict; but  relator  claims  that  in  going  to  and  from  that  school 
his  children  were  obliged  to  go  through  fields  in  which  grass, 
clover,  etc.,  was  growing,  and  they  would  get  wet  with  the 
dew,  and  there  was  a  branch  or  stream  they  had  to  cross  which 


480  Appellate  Courts  of  Illinois. 

Vol.  26.]  The  People  v.  Board  of  Education. 

became  swollen  after  a  rain,  and  they  were  in  danger  of  fall- 
ing in,  and  in  winter,  when  the  snow  was  deep,  were  obliged 
to  break  a  i)ath;  in  short,  that  tlie  road  was  bad  and  the  chil- 
dren's health  liable  to  be  impaired  by  exposure  to  said  danijfers, 
and  hence  it  was  imjwsKible  for  tlieni  to  attt-nd.     If  the  testi- 
mony in   chief,  given   by  the  parents,  the  grandfather  and 
aunt  of  these  children,  and  the  testimony  in  chief  of  the  two 
other  witnesses  for  relator  who  testified  touching  said  matters, 
is  taken  by  itself,  it  would  6upi)ort  the  relator's  objections  to 
sending  his  children  to  the  sub-district  school,  and  for  the 
reasons   so   urged  by  him;    but  the  facts  elicited   upon  the 
cross-examination   of    these  witnesses,  and  the  testimony  of 
witnesses  given  on  behalf  of  defendants,  justified  the  jury  in 
finding  said  route  to  be  neither  very  bad  nor  dangerous,  and 
that   the  children  of   relator   in  using  it  were  not   exposed 
to    greater    jeopardy   in    respect   to   health    or   liability   to 
accident   than    children    attending   country   schools    usually 
are    subjected     to,     who     live   a  like    distance    from     the 
school  they   attend.     It   also   appeared,  at   the  time    relator 
sent  his   children   to   the   Webster   School,   room   four  had 
a   seating    capacity   for    fifty-four    pupils,   and    that    fifty- 
s^ven,  including  one  child  of  relator,  were  then  in  attendance, 
and  room  five  had  a  seating  capacity  for  fifty-two,  and  there 
were   fifty-five  in  attendance,   including   the  other  child  of 
relator.    These  children,  aged  respectively  ten  and  nine  years, 
wore  present  and  testified  at  the  trial,  thus  giving  the  jury 
an  opportunity  to  see  th3rn  and  judge  as  to  their  physical 
ability. 

But  relator  further  insists  that,  because  lie  sent  these  chil- 
dren awav  fi-om  their  home  and  made  arrangements  to  board 
them  with  an  aunt  in  Collinsville  during  the  school  term,  and 
sent  them  to  the  Webster  School  and  received  tuition  as  pupils 
for  a  few  days,  said  children  acquired  a  right  to  attend  said 
school,  which  defendants  could  not  take  away,  and  could  not 
assiirn  them  to  the  school  in  the  sub-district  where  their 
])arents  resided,  and  this,  notwithstanding  defendants  neither 
knew  of,  nor  consented  to  the  removal  of  the  children,  and  at 
the  earliest  opportunity  after  learning  the  fact  of  their  attend- 
ing  the   Webster    School,  made  an  order  refusing   relatoi's 
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application  to  permit  them  to  attend  that  school,  and  assigning 
them  to  the  school  in  said  snb-district,  which  action  of  the 
Board  was  communicated  to  the  relator  immediately.  Such 
contention  receives  no  support  in  Rulison  v.  Post,  79  111.567, 
cited  on  behalf  of  appellant,  and  we  can  not  hold  it  to  be 
the  law.  Tlie  powers  given  the  Board  of  Education  are  con- 
fciTcd  by  the  statute,  and  the  following  among  others : 

'*  To  establish  schools  of  diflFerent  gi-ades  and  make  regula- 
tions for  the  admission  of  pupils  into  the  same." 

"To  lay  off  and  divide  the  district  into  sub-districts." 
"They  shall  have  power  to  apportion  scholars  to  the  sev- 
eral schools."  Starr  &  C.  111.  Stat.  2250.  Jn  the  exercise  of 
these  powers,  the  rules  and  orders  made  by  the  defendants 
must  not  be  unreasonable  or  such  as  to  defeat  the  wise  and 
beneficent  purposes  of  the  school  law,  and  if  reasonable,  nec- 
essary and  such  as  will  best  afford  to  all  the  children  in  their 
district  entitled  to  attend  public  schools  an  opportunity  to 
i^eceive  the  benefits  of  proper  instruction,  such  reasonable  and 
necessaiy  rules  and  orders  should  be  sustained  by  the  courts. 
Tested  by  this  rule  under  the  facts  proven,  the  order  of 
defendants  refusing  permission  to  relator  to  send  his  chil- 
dren to  the  Webster  School,  and  assigning  them  to  the  school 
in  said  sub-district,  was  reasonable  and  necessary,  and  a  proper 
exercise  of  the  express  power  conferred  by  the  statute.  The 
crowded  condition  of  the  rooms  in  the  Webster  School,  and 
the  fact  that  said  children  belonged  in  said  sub-district  where 
a  good  school  and  competent  teacher  were  furnished,  and 
which  they  could  attend  without  any  considerable  inconven- 
ience (as  we  think  the  proof  shows),  justified  said  order;  these 
defendants  could  not  adapt  their  action  merely  to  suit  the 
wishes  of  relator  in  respect  to  his  children,  but  their  duty 
requu'ed  that  the  rights  and  interests  of  tiie  scholars  in  the 
Webster  School  also  should  be  protected,  and  they  be  fur- 
nished with  proper  accommodations  and  seats  in  their  respect- 
ive rooms.  We  are  satisfied  the  verdict  of  the  jury  was 
supported  by  the  evidence,  and  that  the  court  properly 
refused  to  award  the  writ  prayed  for.  The  judgment  is 
affii'mcd.  Judgment  affirmed. 

Yoi.  XXVI  n 
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PiERsoN  W.  McNail 

V. 

Andrew  Welch. 

3forf gages  —  Foreclosure  —  Note  —  Alteration  —  Payment — Ecidenee—' 
Usury, 

Upon  a  bill  to  foreclose  a  mortgagre,  it  is  held:  That  the  admissions 
contained  in  the  answer  to  the  original  bill  touching  an  addition  roade 
to  the  secured  note,  are  competent  evidence  in  favor  of  the  complainant; 
and  that  the  finding  of  the  court  below  upon  the  issues  of  alteration  and 
paj'oient  was  justified  by  the  evidence. 

[Opinion  filed  January  4,  1888.] 

In  errob  to  the  Circuit  Court  of  Washington  County;  tlie 
Hon.  George  W.  Wall,  Judge,  presiding. 

Mr.  J.  M.  Durham,  for  plaintiff  in  error. 

Messrs.  Pollock  &  Pollock,  for  defendant  in  error. 

Green,  P.  J.  The  original  bill  in  this  case  was  filed  by 
defendant  in  error  on  March  24,  1880,  to  foreclose  a  mort- 
gage executed  by  plaintiff  in  error  May  10,  1882,  alleged  to 
have  been  given  to  secure  a  note  of  that  date  for  $1,250, 
signed  by  said  Pierson  W.  McXail,  payable  to  Welch  in  three 
years  with  eight  per  cent,  interest  annually,  and  if  not  paid 
within  three  days  after  due,  then  two  per  cent,  damages  for 
non-payment.  To  this  bill  defendant  answered  April  5, 1886, 
admitting  execution,  acknowledgment  and  delivery  of  mort- 
gage, and  the  executi(/ii  and  delivery  of  the  note  as  alleged, 
but  denying  said  McXail  was  then  indebted  to  Welch,  aver- 
ring the  fact  to  be  that  about  fifteen  years  before,  McXail  was 
indebted  to  Welch  in  the  sum  of  $1,000,  for  which  sum  Welch 
held  notes  of  McNail  with  other  persons  as  security,  on  which, 
in  the   fall  of  1879,  there  was  due  the   principal  and   about 
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?125  interest;  that  at  that  thne  §1,010  was  paid  on  those  notes 
by  defendant's  son  to  the  complainant ;  that  defendant  McNail 
did  not  know  of  said  payment  until  about  February  1,  1886, 
and  in  ignorance  of  such  fact  he  and  complainant  computed 
the  interest  on  the  notes  on  which  said  $1,010  had  been  paid^ 
but  not  credited,  and  he,  McNail,  then  executed  and  delivered 
said  note  for  $1,250  to  complainant  in  place  of  the  old  notes, 
and  in  said  answer  it  is  further  averred  said  note  contains  this 
clause:  "  If  this  note  is  not  paid  witliin  three  days  after  due 
then  two  per  cent,  damages  for  non-payment;"  and  that  said 
clan?e  is  a  corrupt,  usurious  agreement,  in  violation  of  Sec.  6, 
of  Chap,  74,  Kevised  Statutes  of  the  State  of  Illinois,  Act  of 
1879. 

Tlie  cause  was  first  heard  in  tlie  Circuit  Court  at  the  April 
term,  1886.  A  decree  for  complainant  was  entered.  On  writ 
of  error  to  this  c*ourt,  at  the  August  term,  18S6,  that  decree 
was  reversed,  and  the  cause  was  remanded,  there  being  a 
discrepancy  between  proof  as  to  the  payments  and  credits 
therefor  as  indorsed  on  the  note. 

At  the  April  term,  1887,  of  said  Circuit  Court,  defendant, 
by  leave  of  the  court,  filed  an  amended  answer,  alleging  the 
payment  of  indebtedness  as  before,  and  also  that  the  note  in 
suit  was  altered  after  its  execution,  without  the  consent  of  the 
maker,  by  adding  the  clause,  "if  not  paid  within  three  days 
after  due  two  per  cent,  damages  for  non-payment."  There- 
upon complainant,  by  leave  of  the  court,  amended  his  bill  by 
alleging  said  addition  to  the  note  was  made  by  complainant 
with  the  consent  of  the  maker.  Upon  tlie  liearing  the  court 
below  found  for  the  .complainant  upon  the  issue  of  payment 
and  of  alterations,  found  amount  due  complainant  on  tlie  note 
to  be  $1,000,  found  the  clause  allowing  damages  for  non-pay- 
ment within  three  days  after  due  to  be  usurious,  and  there- 
fore no  interest  on  the  pruicipal  sum  could  be  recovered  and 
entered  a  decree  for  complainant  for  §1,000  on  the  finding. 
To  reverse  this  decree,  plaintiffs  in  error  sued  out  this  writ. 

The  theory  of  counsel  for  respective  parties  is  that  in  this 
case  the  questions  necessary  to  be  determined  by  us  in  order 
to  properly   decide    it    are   these  questions  of  fact:*  First, 
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was  the  addition  to  the  note  of  the  clause,  "  if  not  paid 
within  three  days  after  due,  two  per  cent,  damages  for  non- 
payment,'' made  after  its  execution  without  the  consent  qf 
Pierson  W.  McNail?  Second,  was  the  $1,010,  claimed  to  have 
been  paid  complainant  on  the  old  note  for  $1,000  by  William 
McNail,  ever,  in  fact,  paid? 

It  is  admitted  complainant  added  the  clause  mentioned  to 
the  note,  and  did  so  probably  after  McNail  signed  it,  and  the 
only  witnesses  testifying  as  to  the  execution  were  Welch, 
Pierson  W.  McNail  and  Martin;  the  testimony  of  these  wit- 
nesses, by  itself,  would  not  establish  the  material  fact  that  the 
addition  to  the  note  made  by  Welch  was  made  with  the  con- 
sent of  McNail,  but  the  answer  to  the  original  bill  also  furnishes 
evidence  that  he  did  give  such  consent.  Counsel  for  plaintiffs 
in  error  insist  that  the  answer  ought  not  to  be  taken  into  con- 
sideration, and  that  McNail's  admissions  therein  are  not  com- 
petent evidence  against  him;  but  when  it  appears,  as  in  this 
case,  McNail,  witli  knowledge  the  mortgage  note  contained 
the  addition  complained  of  now,  joined  with  his  co-defendant 
in  the  answer  admitting  the  execution  tliereof  by  himself,  and 
in  the  shape  as  described  in  the  original  bill,  claimed  the  bene- 
fit of  that  clauj^e  as  furnishing  grounds  for  the  defense  of 
usury,  adhered  to  that  answer  through  the  entire  proceedings 
up  to  the  April  term,  1887,  there  can  be  no-  doubt,  we  think, 
the  admissions  in  the  answer  were  competent  evidence.  Bob- 
bins V.  Butler,  24  111.  387;  Miller  v.  Clirisman,  25  111.  242. 

These  admissions  and  the  evidence  of  Welch  outweigh  the 
testimony  of  McNail,  and  establish,  by  a  preponderance,  the 
fact  that  the  addition  to  the  mortgage  note  was  made  with 
the  consent  of  McNail.  It  might  also  be  suggested  in  this 
connection,  if  he  had  not  given  such  consent,  but  upon  discov- 
ering tiie  alteration  (as  he  says  he  did  not  at  the  time  the  suit 
was  commenced)  made  no  objection  thereto,  but  remained 
silent  w^hen  he  was  called  on  to  speak,  and  he  and  his  co. 
defendant  by  their  answer  adopted  the  note,  with  the  addition 
of  the  damage  clause,  as  the  act  of  McNail,  and  based  the 
defense  of  usury  on  that  clause,  the  alteration  would  be  rati- 
fied anxi  defendants  below  ought  not  afterward  to  be  per- 
mitted to  deny  such  ratification. 
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The  only  payment  claimed  to  have  been  made  complainant, 
exclusive  of  the  credits  on  the  mortgage  note,  is  a  payment  of 
81,010  in  November,  1878,  which  William  McNail  testified 
he  then  made  on  an  old  note  for  $1,000,  which  note  was  after- 
ward delivered  up  by  Welch  to  P.  W.  McNail  and  formed 
a  part  of  the  consideration  of  the  mortgage  note.  William 
McNail  testified  that  in  November,  1878,  his  father,  P.  W. 
McNail,  told  him  he  had  promised  to  pay  Mr.  Welch  $1,000, 
and  to  look  for  him:  and  he  took  the  monev  out  of  the 
safe  in  his  father's  house — his  fathei*  was  sick  in  the  house 
and  could  not  see  him  take  the  money — hitched  up  to 
a  spring  wagon  and,  in  company  with  his  brotlier  James 
and  Charles  Lane,,  drove  to  Welch's,  and  told  him  what  he 
came  for.  **He  said  all  right.  I  counted  out  §1,010.  It 
had  a  sack  string  around  it.  My  father  had  told  me  it  was 
$1,000  at  the  hog  pen.  I  counted  out  $1,010  to  Welch.  He 
took  it,  said  he  would  go  to  the  house,  put  up  team,  warm  up 
and  count  the  money,  and  if  it  counted  out  all  right  he  would 
bring  up  the  note ;  first  time  I  told  father  about  this  was  in 
February,  1886." 

James  McNail  testified  substantially  like  William  as  to  what 
took  place  at  Welch's,  except  he  says  Welch  left  his  wagon 
and  came  to  the  buggy  and  William  counted  out  the  money 
to  him;  counted  it  twice.  **  William  did  not  leave  the  buggy; 
counted  the  money  in  the  buggy.  Welch  stood  by  fore  wheel 
when  it  was  counted,  brother  at  my  left,  and  I  was  between 
him  and  Lane." 

Charles  Lane  testified  he  went  with  William  and  James 
McNail  to  Welch's.  William  handed  Welch  same  money. 
"He  left  James  and  I  in  the  wagon;  did  not  see  any  money 
counted ;  do  not  know  how  much  money  or  for  what  purpose 
it  was  paid."  . 

Complainant  Welch  testified  he  had  no  recollection  of  hav- 
ing received  or  credited  any  amount  of  money  on  the  $1,000 
note;  denies  positively  the  payment  to  him  of  $1,010  by  Will- 
iam McNail;  says  the  first  he  ever  heard  of  this  claim  of  pay- 
ment was  in  March,  1886;  never  received  $1,000  at  a  time  since 
he  lived  in  the  State,  except  when  he  sold  a  big  bunch  of  stock 
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John  Blaiiken-hip,  for  complainant,  te^ititied  he  was  at  work 
for  Welch  on  the  occasion  when  this  payuicut  is  claimed  to 
liave  been  made,  saw  the  parties  when  they  came;  that  Will- 
iam McNail  got  off  the  spring  wagon,  came  to  wagon  where 
witness  and  We^ch  were,  told  Welch  he  had  come  to  pay  him 
some  money  for  interest,  took  money  out  of  his  pocket,  paid 
Welch  $110  paper  money,  two  lifty  dollar  bills  and  one  ten 
dollar  bill.     Counisel  for  plaintiffs  in  error  direct  our  attention 
to  discrepancies  between  the  testimony  given  by  this  witness 
at   the   iirst  and  last  hearing,  and  insist  such   discrepancies 
require  us  to  disregard,  or  give  but  little  weight  to,  his  testi- 
mony.    An  examination  of  the  record  does  not  sustain  the 
criticism,  and  the  proof  made  by  the  testimony  above  men- 
tioned would  seem  to  be  equally  balanced  as  to  the  material 
fact  of  payment  alleged  and  set  up  as  a  defense.     That  fact 
was  not  merely  that  William  McXail  paid  Welch  something 
on  the  old  note,  but  that  the  payment  so  made  to  Welch  was 
the  sum  of  SI5OIO.     Two  witnesses  affirm  such  payment  was 
made  and  two  witnesses  deny  tha.t  to  be  the  fact.     It  further 
appears  P.  W.  McNail,  who  told  his  son,  as  the  latter  testifies, 
to  hunt  up  Welch  and  pay  him  $1,000,  made  no  inquiry  and 
never  asked  that  son  about  the  matter,  never  inquired  what 
had  become  of  the  roll  of  monev  taken  from  the  safe  and 
which  he  had  told  the  son  contained  the  $1,000,  and  which 
the  son  says  he  paid  to  Welch,  did  not  ask  Welch  if  he  had 
been  paid  the  promised  $1,000,  but  said  nothing  about  the 
matter  during  all  the  years  from   1878  up  to  March,  188t>, 
although  he  fre(|uently  met  Welch  and  did  business  with  him, 
awd  in  March,  1886,  after  he  knew  of  this  payment,  as  he  tes- 
tifies, he  offers  to  give  Welch  a  deed  to  the  mortgaged  ]>rop- 
erty   and   made  no  mention  of   the  payment,  and    told  the 
witness,  Patton,  he  expected  to  deed  the  house  to  Welch  and 
would  exercise  his  influence  with  Welch  to  have  him  permit 
Patton  to  remain  in  the  house.     William  McNail  says  he  did 
not  tell  his  father  about  the   payment  until  February,  1886; 
that  he  saw  Welch  frequently  after  the  time  he  claims  to  have 
made  the  payment,  and  Welch  promised  to  bring  up  the  note; 
never  asked  for  the  note  or  said  anything  to  Welch  about  it 
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or  the  payment  of  $1,010  to  him  until  March,  1886,  and  never 
told  his  father  he  had  taken  the  roll  of  mi)ney  from  the  safe. 
The  court  below,  in  determining  the  question  whether  the 
payment  claimed  had,  in  fact,  been  made  to  Welch,  doubtle^s 
took  into  consideration  with  the  other  testimony  the  conduct 
and  declarations  of  P.  W.  McNail  and  his  son  William,  and 
found  such  conduct  and  declarations  to  be  irreconcilable  with 
the  claim  of  payment.  The  finding  of  the  Circuit  Court  upon 
the  issues  of  alteration  and  payment  was  justified  by  the  evi- 
dence, and  its  fi'nding  that  the  clause  added  to  the  note  created 
a  usurious  contract  and  no  interest  could  be  recovered,  and 
the  $250  paid  should  be  applied  on  the  principal,  leaving  but 
$1,000  due  complainant,  was  also  right.  We  find  no  error  in 
the  record  requiring  the  reversal  of  the  decree  of  the  court 
below,  and  it  is  affirmed. 

Decree  affirmed* 


Charles  Gager 

V. 

James  H.  Edwards. 


Ueal  Property — Deed— Breach  qf  Warranty — Mortgages — Foreclosure 
—Practice — Change  qf  Venue. 

1.  A  petition  for  a  change  of  venue  after  the  first  term  in  which  it  is 
alleged,  as  an  excuse  for  failure  to  give  the  required  notice,  that  the  cause 
given  did  not  come  to  the  knowledge  of  the  petitioner  "until  some  day^ 
since,  during  this  term  of  court,"  is  insufficient. 

2.  Where  the  grantee  in  a  warranty  deed  conveying  premises  subject  to 
a  prior  mortgage,  remains  in  undistuirb  d  posscj^sion  thereof,  no  suit  lo  col- 
lect the  debt  secured,  foreclose  the  niortgajre.  or  evict  him,  having  been 
brought,  it  is  no  defense  to  foreclosure  proceedings  upon  his  mortgage  to 
secure  purchase  money,  that  the  prior  mortgage  is  an  outstanding  incum- 
brance unpaid  and  unsatisfied. 

[Opinion  filed  January  4,  18S8.] 

In  error  to  the  Circuit  Court  of  Jackson  County;  the  lion. 
Oliver  A.  Hakker,  Judge,  presiding. 
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MesBre.  W.  P.  and  E.  T.,Lightfoot,  for  plaintiff  in  error. 

• 

Mr.  W.  W,  Barb,  for  defendant  in  error. 

Green,  P.  J.  Defendant  in  error  filed  his  bill  in  the  conrt  be- 
low to  the  August  term,  1886,  for  the  foreclosure  of  a  mortgage 
executed  by  plaintiff  in  error  March  1 ,  1886,  to  secure  an  indebt- 
edness of  $3,976.51  evidenced  by  his  note  of  same  date,  payable 
in  ninety  days  to  defendant  in  error  with  eight  per  cent  interest 
from  date,  and  said  indebtedness  was  for  the  purchase  money  of 
the  real  estate  mortgaged.  On  August  13, 1886,  Gager  tiled  his 
answer  to  the  bill,  admitting  the  execution  of  the  note  and 
mortgage  by  him  as  alleged,  but  setting  up  as  a  defense  tliat 
the  consideration  for  said  note  and  mortgage  was  the  purchase 
money  of  said  real  estate;  that  on  the  same  day  the  mortgage 
and  note  were  so  executed  complainant  conveyed,  under  said 
purchase,  said  real  estate  to  defendant  by  general  warranty 
deed ;  that  there  was  tlien  an  incumbrance  of  mortgage  on 
said  real  estate  executed  by  complainant  and  defendant  to  Car- 
oline Keiser,  February  1,  1881,  to  secure  $2,000  indebtedness, 
due  in  two  years  thereafter,  with  eight  per  cent,  interest  from 
that  date,  which  said  mortgage  indebtedness  had  not  been  paid, 
or  any  part  thereof,  but  is  a  lien  on  said  premises  subsisting 
prior  to  said  deed,  and  the  coveijant  of  warranty  therein  was 
broken  as  soon  as  made,  and  defendant  offered  to  set  off  the 
amount  of  the  debt  so  due  said  Caroline  Keiser  against  the 
amount  of  tlie  debt  secured  by  the  mortgage  to  the  com- 
plainant. 

*  To  this  auvswer  comj)lainant  filed  a  general  replication 
August  17,  1886,  and  the  cause  was  continued  to  the  Decem- 
ber term,  188(>,  during  which  term  and  on  February  2,  1887, 
defendant  filed  his  petition  for  change  of  venue,  on  account 
of  the  prejudice  of  the  Judge,  alleging  therein  that  a  knowl- 
edge of  such  prejudice  did  not  come  to  him,  "until  some  days 
si?ice,  during  this  term  of  court."  The  court  refused  to  order 
the  change  of  venue,  and  on  the  same  day,  February  2,  1887, 
the  cause  was  heard.  The  court  refused  to  allow  the  set-off 
claimed,  but  entered  a  decree  for  $4,268.12  in  favor  of  com- 
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plainant  To  reverse  this  decree  defendant  below  sued  out 
tills  writ  of  error,  and  claims  and  insists  said  decree  should  be 
revereed  upon  two  grounds. 

First.  Because  the  Circuit  Judge  denied  the  application 
for  a  change  of  venue. 

Second.  Because  the  court  below  refused  to  credit  the 
amount  of  the  debt  secured  by  the  Keiser  mortgage  npon 
the  indebtedness  due  complainant,  secured  by  the  mortgage 
described  in  the  bill. 

The  application  for  change  of  venue  was  not  made  until 
the  second  term  of  the  court  after  the  filing  of  the  bill,  and 
it  does  not  appear  that  defendant  below  gave  complainant  any 
notice  of  his  intention  to  make  such  application  or  that  the 
knowledge  of  the  alleged  prejudice  of  the  Judge  came  to  the 
applicant  within  less  than  ten  days  before  he  made  such  applica- 
tion. Sec.  6,  chapter  entitled  Venue,  of  our  statutes,  provides: 
*•  No  application  for  a  change  of  venue  after  the  first  term, 
shall  be  allowed,  unless  the  party  applying  shall  give  to  the 
opposite  party  ten  days  previous  notice  of  his  intention  to 
make  such  application,  except  where  the  causes  have  arisen  or 
come  to  the  knowledge  of  the  applicant  within  less  than  ten 
days  before  the  making  of  the  application."  In  this  case  it  is 
sought  to  cure  the  omission  to  give  the  notice  required  by 
averring  in  the  petition,  "  the  knowledge  of  such  prejudice 
did  not  come  to  him,  the  petitioner,  until  some  days  aiiicej 
during  this  term  of  court." 

By  the  terms  of  the  section  quoted,  the  petitioner  could  only 
be  excused  from  giving  notice  of  his  intended  api)lication  by 
making  it  appear  to  the  court  that  the  cause  he  gave  for  tlie 
change  of  venue  had  arisen,  or  come  to  his  knowledge,  within 
less  than  ten  days  before  making  application.  This  he  failed 
to  do,  but  averred  in  his  petition  that  during  the  December 
term  (which  commenced  at  least  thirty  days  before  said  peti- 
tion was  filed)  the  prejudice  complained  of  came  to  his  knowl- 
edge, and  some  days  then  elapsed  before  he  applied  for  a 
change  of  venue,  but  how  many  days  had  so  elapsed  is  left  to 
conjecture.  The  petition  was  clearly  insufficient  and  the  court 
properly  denied  the  application  for  a  change  of  venue. 
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The  second  ground  relied  on  for  reversal  is  equally  unten- 
able. It  appears  by  the  record,  plain tiflF  in  error,  at  the  time 
of  the  hearing  and  during  several  years  prior  thereto,  had 
been  in  j)ossession  of  the  mortgaged  premises.  He  had  paid 
no  part  of  the  mortgage  debt  due  Caroline  Kciser.  No  pro- 
ceedings to  collect  the  same  or  to  foreclose  her  mortgage  had 
been  commenced,  nor  had  any  action  been  brought  to  evict 
plaintiif  in  error  from  said  premises.  Such  being  the  facts, 
defendant  below  was  not  in  a  ]X)sition  to  avail  himself  of  the 
defense  interposed.  Where  the  purchaser  and  grantee  in  a 
warranty  deed  conveying  premises  on  which  there  is  a  prior 
mortgage,  remains  in  the  undisturbed  possession  of  the  prem- 
ises, and  the  mortgage  debt  is  unpaid,  and  no  suit  has  been 
brought  to  collect  it  or  foreclose  tlie  mortgage,  or  to  evict  the 
purchaser,  it  is  no  defense  in  a  foreclosure  suit  against  him 
upon  his  mortgage  given  to  secure  the  purchase  money,  that 
such  prior  mortgage  is  an  outstanding  incumbrance,  unpaid 
and  unsatisfied.  Rawie  on  Covenants  of  Title,  3d  Ed.,  pp. 
135,  667,  685;  2  Jones  on  Mortgages,  Sec  1500;  Cherry  v. 
City  Nat.  Bank,  77  111.  502;  Lafarge  v.  Mathews,  68  111.  328; 
Vining  v.  Leeman,  45  111.  247.  An  additional  reason  for  deny- 
ing the  defense  interposed  has  been  suggested  by  counsel  for 
defendant  in  error,  viz.,  that  by  the  covenants  in  his  mortgage, 
Gager  canceled  the  covenants  in  the  deed  made  by  Edwards 
to  hitn  on  the  same  day,  while,  under  the  facts  in  this  case, 
the  Keiser  mortgag3  was  an  incumbrance  executed  by  said 
parties  jointly  to  secure  their  joint  note.  It  may  be  fairly 
held  the  covenants  in  the  deed  were  not  intended  to  and  did 
not  apply  to  that  incumbrance.  Yet,  for  the  reasons  we  have 
given,  it  is  clear  the  defense  interposed  could  not  avail 
defendant  below.  Hence  further  discussion  of  the  point  sug- 
gested by  counsel  for  defendant  in  error  seems  to  us  unneces- 
sary and  the  decree  of  the  Ch'cuit  Court  is  affirmed. 

Decree  affirmed. 
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Ohio  &  Mississippi  Railway  Company 

V. 

James  M.  Cox. 

HaiJroads — Hlghiray  C)'Of*sitig — Approaches — Maintenance  of—Per' 
9ona I  Injury — Evidence — Instructions— Eat oppeU 

In  an  action  against  a  railroad  company  to  recover  damages  for  personal 
injuries,  alleged  to  have  been  received  because  of  the  defective  condition  of 
an  approach  to  a  highway  crossing,  it  is  held:  That  the  defendant  is 
estopped  from  denying  that  the  crossing  in  question  was  at  the  intersection 
of  its  road  with  a  public  highway;  that  evidence  touching  the  original  con- 
struction and  subsequent  condition  of  the  crossing  in  question  and  ap- 
proaches thereto,  and  concerning  repairs  made  by  the  defendant  after  the 
injury  occurred,  were  properly  admitted;  and  that  there  was  no  error  in 
modifying  and  refusing  instructions. 

[Opinion  filed  January  4,  1888.] 

Appeal  from  the  Circuit  Court  of  Wayne  County;  tlio 
Hon.  C  C.  BouGS,  Judge,  presiding. 

Mussrs.  PoLLAED  &  Webneb,  for  appellant. 

Messrs.  Fkank  B.  Hanna  and  Ckeighton  &  Siulet,  for 
appellee. 

Grekn,  p.  J,  This  suit  was  brought  by  appellee  to  recover 
damages  for  personal  injuries  alleged  to  have  been  received 
by  him  because  of  the  defective  condition  of  aa  approach  to 
a  road  crossing  on  appellant's  railway,  which  defective  condi- 
tion was  alleged  to  be  due  to  the  failure  and  neglect  of  appel- 
lant to  keep  such  approach  in  re])air. 

A  trial  was  had  in  the  court  below;  the  jury  found  defend- 
ant guilty,  and  assessed  plaintiffs  damages  at  §500;  the 
motion  by  plaintiff  for  a  new  trial  was  overruled,  and  judg- 
ment on  the  verdict  rendered  by  the  court,  whcreu])onplaiut- 
iif  ap;  ealed. 
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It  appears  from  the  evidence  that  Cox  was  riding  in  com- 
pany with  a  nephew,  from  the  town  of  Fairfield,  and  after 
croseing  the  railway  track  of  appellant's  road  to  the  west  side 
thereof,  and  within  ashoi-t  distance  of  the  road  crossing,  the 
mule  he  was  riding  stepped  into  a  hole  in  tlie  road,  fell,  and 
Cox  was  tlirown  upon  the  gronnd  and  received  the  injuries 
complained  of.  It  further  appears  that  a  few  feet  west  of 
said  crossing  the  line  of  travel  was  south  or  southwesterly 
within  appellant's  right  of  way,  and  almost  parallel  wilh  the 
railway  for  a  considerable  distance  south  of  the  place  where 
the  mule  fell.  Other  material  facts  that  appear  in  the  record 
will  be  mentioned  hereafter. 

To  maintain  his  action,  plaintiff  was  bound  to  prove,  among 
other  facts,  that  the  place  where  he  received  the  injuries  was 
an  approach  to  a  road  crossing  on  defendant's  road  ;  that  such 
crossing  was*at  the  intersection  of  a  highway  with  said  railway; 
that  the  approach  was,  at  the  time  and  place  of  the  injury,  in 
a  defective  condition,  and  by  reason  thereof  plaintiff  received 
the  injuries  complained  of,  while  exercising  reasonable  care 
himself. 

The  duty  of  appellant  with  respect  to  road  crossings  and 
approaches  thereto,  is  imposed  by  the  eighth  section  of  the 
Act  of  1874: 

"Hereafter,  at  all  of  the  railroad  crossings  of  highways  and 
streets  in  this  State,  the  several  railroad  corporations  in  this 
State  shall  construct  and  maintain  said  crossings  and  the  ap- 
proaches thereto,  within  their  respective  rights  of  way,  so 
that  at  all  times  they  shall  be  safe  as  to  persons  and  prop- 
erty." 

But  it  is  insisted  on  behalf  of  appellant,  that  no  proof 
was  made  on  the  trial  that  the  ro?\d  crossing  in  question  was 
at  the  intersection  of  its  road  with  a  public  highway^  legally 
established  at  that  place,  and  hence  appellant  was  not  bound 
to  maintain  that  crossing  or  the  approaches  thereto.  This 
position  is  not  supported  by  the  record,  but,  on  the  contrary, 
the  proof  is  that  a  public  highway  from  Fairfield  to  Barnhill, 
legally  established,  existed  at  the  time  appellant's  railway  was 
constructed;  and  in  constructing  it,  appellant  so  appropriated 
and  occupied  a  part  of  said  highway  for  its  railway,  as  to  pre- 
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vent  traviel  across  it  at  the  point  so  obstructed,  and  for  a  time, 
and  until  seven  or  eight  yeare  before  this  suit  was  brought, 
the  public  using  the  highway  passed  under  the  trestlework 
of  the  railway,  about  seventy-five  feet  below  said  point,  and 
about  seven  or  eight  years  before  the  commencement  of  this 
suit,  the  proper  public  authorities  notified  and  required  appel- 
lant to  put  in  a  road  crossing,  in  obedience  to  which  com- 
mand the  ^crossing  in  question  and  the  approaches  thereto 
were  then  put  in  and  constructed  by  appellant.  By  this  act 
it  recognized  and  adopted  the  road  intersecting  its  railway  at 
said  crossing  as  a  public  higliway,  invited  the  public  to  use 
and  treat  it  as  such,  and  is  estopped  to  now  deny  that  fact. 
The  public  authorities  had  the  power,  under  the  ninth  section  of 
the  act  cited,  to  require  appellant  to  put  in  said  crossing,  and 
the  fact  the  public  were  obliged  to,  and  did,  pass  under  the 
trestlework  because  of  said  obstruction  by  appellant's  road, 
and  the  subsequent  establishment  of  said  crossing  at  the  point 
where  the  highway  would  have  crossed  as  originally  laid  out 
and  used,  can  not  be  held  as  vacating  a  part  of  said  highway 
or  creating  a  new  highway.  People  ex  rel.,  etc.,  v.  0.  &  A. 
E.  R,  67  m.  118. 

Counsel  for  appellant  next  object  to  and  assign  for  error 
the  admission  of  evidence  to  show  how  said  crossing  and  the 
approaches  thereto  were  originally  constructed  by  appellant, 
and  the  condition  thereof  at  various  times  before  the  injury, 
and  concerning  repairs  made  upon  the  alleged  approach  on 
the  west  side  of  said  railway,  after  said  injury  to  plaintiff 
occurred. 

We  have  examined  the  parts  of  the  record  referred  to,  and 
find  in  some  instances  no  exception  was  taken  to  the  ruling  of 
the  court,  and  we  think  also  the  evidence  objected  to  was 
properly  admitted.  Appellant  denied  that  the  place  where 
plaintiff  was  injured  was  upon  an  approach  to  said  crossing 
maintained  by  appellant,  and  which  it  was  bonnd  to  keep  in 
repair,  but  insisted  the  injury  occurred  upon  the  highway 
south  of  said  approach. 

The  acts  of  api)ellant  in  the  original  constrnction  of  said 
approach  and  in  making  repairs  thereon  thereafter,  which  the 
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court  permitted  plaintiff  to  prove  on  the  trial,  were  all  relevant 
and  proper  as  evidence  of  the  extent  and  location  of  the  ap- 
])roach,  constructed,  maintained  and  treated  by  defendant  below 
as  an  approach  to  said  crossing  and  which  it  was  bound  to 
keep  in  a  safe  condition.  We  perceive  no  better  way  of 
proving  this  material  fact  denied  by  appellant,  than  by  evi- 
dence of  the  acts  of  the  servants  and  accents  of  appellant  in 
constructing  such  approach,  touching  the  manner  of  its  con- 
struction, the  distance  it  extended  south  of  said  crossing  on  the 
west  side  of  appellant's  track  when  constructed  and  finished,  and 
the  repairs  made  and  work  therein  thereafter  done  by  appel- 
lant's servants,  evidencing  the  intent  of  appellant  to  claim  and 
control  the  part  so  repaired  and  worked  upon  as  an  approach 
to  said  crossing.  In  this  manner  the  point  where  said  ai)proach 
ended  and  also  the  fact  whether  the  plaintiff  received  his  in- 
jury on  said  approach,  or  on  the  highway,  could  be  definitely 
proven,  and  we  are  satisfied  the  jury  were  justified  in  finding 
from  all  the  evidence  that  appellee  was  injured  while  exer- 
cising reasonable  care,  upon  an  approach  to  a  road  crossing 
on  aj)j)el]ant's  railway,  and  by  reason  of  the  neglect  of  appel- 
lant to  keep  such  approach  in  a  safe  condition  for  persons  to 
travel  over,  as  it  was  required  by  law  to  do. 

The  refusal  of  the  court  below  to  give  an  instruction  to  the 
jury  re(iue>ted  by  defendant,  and  modifying  another  instruc- 
tion onbulialf  of  defendant  and  giving  it  as  so  modified  to  the 
jury,  is  as>igned  for  error,  but  the  refused  instruction,  if  given, 
would  not  liave  been  a  correct  statement  of  the  law.  It  is  as 
fol'ows:  "The  court  instructs  the  jury  that  where  a  railroad 
cros>e.^  a  highway  on  the  same  level  or  grade,  so  as  to  require 
nothing  to  be  done  to  the  highway  to  get  over  the  tracks  of 
the  railroad,  then  the  railroad  company  is  bound  only  to  con- 
s'^ruct  the  crossing,  and  it  devolves  upon  the  authorities,  who 
are  responsible  for  the  condition  of  the  highway,  to  keep  it  in 
j)ro]ier  condition  up  to  such  crossing."  » 

Such  an  instruction,  in  this  case,  was  calculated  to  mislead 
the  jury.  It  ignores  the  legal  duty  of  a  railroad  corporation 
to  ])rovide  and  maintain  an  approach  to  a  crossing,  and  w^ould 
dijcct  the  attention  of  the  jury  entirely  to  the  crossing  over 
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the  track  of  the  railroad,  and  devolves  the  duty  of  providing 
an  approach  thereto  upon  the  authorities  having  control  of 
the  highway.  We  do  not  understand  this  to  be  the  law,  and 
the  instruction  was  properly  refused.  Xor  did  the  court  err 
in  modifying  the  other  in-truction  for  defendant  before  giving 
it  to  the  jury.  As  modified  it  was  a  correct  statement  of  the 
law  applicable  to  the  facts  proven. 

We  find  no  error  in  this  record  requiring  the  reversal  of  the 
judgment  of  the  Ciicuit  Court  and  therefore  affirm  the  same. 

Judgment  affirmed. 


The  Continental  Life  Insurance  Company 
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Catharine  Thoena,  Adm'x. 

L^fe  Tti  fttt  ra  n  ce  —He  pre  pen  tat  ion  9 —  Wa  rra  n  ties — A  p plica  t  Ion — Agency — 
"  General  Merchant  " — Estoppel — Instructions — Evidence, 

1.  Where  the  apron t  of  a  life  insurance  company  hjip,  in  th<*  application, 
described  an  applicant  for  insurance,  who  was  engaged  in  Imtcliering  and 
keeping  a  Raloon  and  boarding  house,  as  a  **  general  merchant,"  the  com. 
puny  is  estopped  from  asserting  that  such  description  is  untrue. 

2.  This  court  holds  that  the  ropresentations  contained  in  the  application 
in  question,  touching  the  app'icant*s  use  of  stimulants  and  narcotics,  and 
the  question  whether  he  had  had  a  certain  disease,  were  not  warranties. 

[Opinion  filed  January  4,  1888.] 

In  et^ror  to  the  City  Court  of  East  St.  Louis:  the  Hon.  B. 
n.  Canby,  Judge,  presiding. 

Mr.  L.  n.  IIiTE,  for  plaintifiE  in  eiTor. 

The  rules  by  which  a  ]^oliey  of  insurance  is  to  ho  construed, 
and  the  principles  by  which  it  is  governed,  are  thu  same  as 
those  which  are  applied  to  other  mercantile  contracts.  Au- 
rora Fire  Ins.  Co.  v.  Eddy,  49  111.  106. 
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Where  the  autliority  of  the  agent  is  written,  person?  deal- 
ing with  him  are  bonnd  to  inform  themselves  as  to  its  con- 
tents.    Rawson  v.  Cnrtis,  19  111.  456. 

Where  an  agency  is  exercised  in  respect  to  matters  gov- 
erned by  known  usage,  it  will  be  presumed,  in  the  absence  of 
]Toof  to  the  contrar3%  that  the  agency  is  to  be  conducted  in 
the  manner  and  according  to  the  practice  which  is  allowed 
and  justified  by  such  usage.  U.  S.  Life  Ins.  Co.  v.  Advance 
.  Co.,  80  III.  549. 

The  agent  must,  if  special,  act  within  the  scope  of  his 
agency.  He  can  not  bind  the  principal  beyond  the  scope  of 
his  agency.     Williams  v.  Merritt,  23  111.  623. 

When  the  directions  of  the  master  are  general  as  to  the 
business  in  which  the  servant  is  employed,  he  confides  in. his 
discretion;  but  when  the  directions  are  specific,  it  is  other- 
wise. In  the  former  case  the  master  becomes  liable  for  all 
the-  acts  of  the  servant  performed  in  the  discharge  of  the 
duties  required;  but  in  the  latter  case,  if  the  servant  exceeds 
the  specific  directions,  the  act  performed  beyond  the  author- 
ity becomes  his  own,  for  which  the  master  is  not  liable. 

Mr.  M.  Millard,  for  defendant  in  error. 

The  first  point  made  is  that  the  insured  did  not  state  Ir's 
business  accurately.  He  was  a  butcher,  farmer,  huckster, 
sausage  maker  and  saloon  keeper.  The  soliciting  agent  of  the 
defendant  wrote  him  down  as  a  "general  merchant."  This 
under  all  our  decisions,  was  the  act  of  the  company,  and  a  waiver 
of  the  condition,  if  the  agent  knew  what  his  business  really 
was.  Under  the  evidence  the  jury  was  authorized  to  find  that 
Crocker  knew  Thoena,  and  was  familiar  with  his  avocation, 
and  especially  with  the  saloon  part  of  it.  Mootz  and  Draggon, 
two  of  defendant's  witnesses,  both  say  they  went  to  the  saloon 
frequently  with  Crocker  while  he  was  trying  to  get  Thoena 
to  take  a  policy.  Crocker  asked  them  to  go  there  for  the 
puq)ose  of  helping  him  to  induce  Thoena  to  insure.  And 
when  Thoena  finally  capitulated  to  the  joint  efforts  of  the  de- 
fendant's agent  and  those  worthy  people,  who  probably  exerted 
considerable  influence,  Crocker  filled  up  the  application  and 
presented  Thoena  as  a  "general  merchant." 


Fourth  Distbict — August  Term,  1887.     497 

Continental  Life  Insurance  Co.  v,  Thoena. 

Under  such  circumstances  the  company  is  bound,  no  matter 
what  the  policy  contains.  Commercial  Ins.  Co.  v.  Ives,  56 
111.  402 ;  Union  Ins.  Co.  v.  Chipp,  93  III.  97;  Newark  Ins.  Co. 
V.  Sammons,  110  111.  166;  Rockford  Ins.  Co.  v.  Nelson,  75  111. 
549;  American  Ins.  Co.  v.  Luttrell,  89  111.  314;  St.  Paul  F.  & 
M.  Co.  V.Wells,  89  111.  82;  Atlantic  Ins.  Co.  v.  Wright,  22  111. 
462;  F.  &  Marine  In8,Co.v.Chettnut,50  111.  Ill;  Cora.  Ins. Co. 
V.  Spankneble,  52  111.  53;  Neith  v.  Ins.  Co.,  52  111.  518  ;  Reaper 
Ins.  Co,  V.  Jones,  62  111.  458 ;  Andes  Ins.  Co.  v.  Fish,  71  111. 
620 ;  Germania  Ins.  Co.  v.  McKee,  94  111.  494. 

And  to  this  long  list  of  cases  may  be  added  that  of  Insur- 
ance Co.  V.  Wilkinson,  13  Wall.  (U.  S.)  222,  which  is  an  author- 
ity well  deserving  of  examination.  , 

But  under  a  decision  of  our  Supreme  Court  these  answers 
are  not  warranties,  and  unless  given  with  a  fraudulent  design 
the  company  can  not  escajxj  its  liability.  Continental  Life 
Ins.  Co.  V.  Rogers,  ]  19  111.  474. 

Grkkn,  p.  J.  Tliis  suit  was  upon  a  policy  issued  by  plaint- 
iff in  error  to  Goorgo  Thoena  on  May  15, 1883,  to  recover  the 
amount  to  be  paid  at  his  death  by  the  terms  of  said  policy; 
defendant  below  pleaded  the  general  issue  and  gave  notice 
nnder  it.  that  on  the  trial  defendant  would  give  evidence  and 
insist  that  George  Thoena  was,  on  the  10th  day  of  May,  A.  D. 
18S3,  and  prior  and  subsequent  thereto,  in  the  habit  of  per- 
sonally using  alcoholic  and  other  stimulants  immoderately  and 
to  excess,  and  that  his  habit  through  life  and  up  to  May  10, 
1883,  had  not  been  in  that  respect  moderate  and  without 
excess.  And  that  the  profession  and  occupation  of  said  George 
Thoena  on  the  10th  of  May,  1883,  was  not  that  of  general 
merchant,  but  that  his  principal  occupation  was  then,  and  con- 
tinued to  be,  np  to  the  time  of  his  deatli,  that  of  a  saloon 
keeper.  The  verdict  of  the  jury  was  for  plaintiff,  assessing 
damages  at  $1,500  (the  amount  of  death  loss).  Defendant's 
motion  for  a  new  trial  was  oven'uled;  the  court  rendered  judg- 
ment on  the  verdict,  to  reverse  which  plaintiff  in  error  sued 
out  this  writ. 

It  appears  from  the  evidence  that  the  assured  paid  all  the 
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]>reraiuins  as  required  by  the  terms  of  the  policy  up  to  the 
time  of  his  death,  whicli  occaiTcd  Pebrnary  10,  1885;  that 
proofs  of  death  were  made  within  the  time  prescribed  by  and 
in  accordance  with  the  provisions  of  the  policy,  and  the  only 
defense  re'ieJ  on  is,  that  certain  answers  made  to  ques- 
tions in  the  written  application  for  th'3  insurance,  sif^ned  by 
Thoena,  were  untrue,  viz.:  To  the  question,  "  Profession  or 
occupation?"     Answer,  "General  merchant." 

To  the  question,  "Describe  fully  your  habit  in  regard  to 
tlie  personal  use  of  alcoholic  or  other  stimulants,  narcotics  and 
tobacco?"  Answer,  "Stimulants  moderately,  no  excess;  no 
tobacco,  no  narcotics." 

To  tlio  question  next  following,  "What  has  been  your  habit 
in  this  res])ect  through  life?"     Answer,  "Same." 

To  the  question,  "  Has  the  said  party  had  any  of  tlie  follow- 
ing complaints"  (naming  twenty-nine  different  kinds,  includ- 
ing rheumatism).     Answer,  "  No." 

These  r*nswers  are  said  to  be  untrue  and  to  constitute  warran- 
ties for  the  breacli  of  whicli,  by  the  terms  of  the  application,  the 
policy  is  avoided;  and  tJie  following  clauses  of  said  application, 
and  provisions  and  requirements  referred  to  in  an  addendum' 
to  the  policy,  are  relied  on  to  8upix)rt  the  defense  interposed: 
"  Agents  of  the  comj>any  are  not  authorized  to  make,  alter  or 
dscharge  contracts,  to  waive- forfeitures  of  policies,  or  to 
receive  premiums  when  overdue."  *'  And  it  is  hereby  cove- 
nanted and  agreed  that  the  statements  and  representations 
contained  in  this  a|)plication  and  declaration  shall  be  the  basis 
of,  and  form  part  of  the  contract  or  policy  of  insurance 
between  the  said  party  or  parties  signing  the  application  and 
said  company,  wliich  statement  and  representations  are  hereby 
warranted  to  be  true ;  and  any  policy  which  may  be  issued 
upon  this  application  by  the  Continental  Life  Insurance  Com- 
pany, and  accepted  by  the  applicant,  shall  be  so  issued  and 
accepted  upon  the  express  condition,  that,  if  any  of  the  state- 
ments or  representations  in  this  application  are  in  any  respect 
untrue     *    *     *     tlie  said  policy  shall  be  null  and  void. 

"  It  is  hereby  affirm )  J  anJ  djc'ared  that  in  this  application 
no  circumstance  or  information  touching  the  past  or  present 
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state  of  health,  habits  of  life  or  condition  of  said  party  has 
been  concealed  or  withheld  which  may  render  an  assurance  on 
the  life  of  said  party  more  than  usually  hazardous,  or  with 
which  the  directors  of  the  Continental  Life  Insurance  Com- 
pany ought  to  be  made  acquainted. 

"  The  contract  between  the  parties  hereto  is  completely  set 
forth  in  this  j)olicy,  and  the  application  therefor,  taken  to- 
gether, and  none  of  its  terms  can  be  modified,  nor  any  forfeit- 
ure under  it  waived,  except  by  an  agreement  in  writing, 
sio^ned  by  the  president  or  secretary  of  the  company,  whose 
authority  for  this  purpose  will  not  be  delegated. 

"If  any  statement  made  in  the  application  for  this  policy  be 
in  any  respect  untrue,  this  policy  shall  be  void  and  all  pay- 
ments which  shall  have  been  made  to  the  company  on  account 
of  this  contract  shall  belong  to  and  be  retained  by  the  com- 
pany." 

It  further  appears  by  the  evidence  that  George  A.  Crocker, 
at  the  time  said  application  was  written  and  signed  and  the 
policy  delivered,  was  the  agent  of  plaintiff  in  error  to  solicit 
applications  for  insurance,  efifecting  the  insurance  and  deliver- 
inff  policies  thqrefor  to  parties  insured  and  collecting  premi- 
ums, and  had  been  such  agent  in  East  St.  Louis  (where  Thoena 
resided)  in  18S2,  and  until  January  25,  1883;  that  he  procured 
a  friend  of  Thoena  to  go  with  him  to  aid  in  inducing  Thoena 
to  take  out  a  policy,  and  after  several  visits  for  that  purpose 
succeeded  in  getting  Thoena  to  make  an  application  and  take 
out  the  policy  sued  on;  that  said  application  and  the  ques- 
tions and  answers  therein  were  written  by  Crocker,  and  that  ho 
at  that  time  knew  the  kind  of  business  Thoena  was  engaged  in. 
With  this  knowledge,  Crocker,  when  said  application  was 
signed  by  Thoena,  forwarded  it  to  the  company,  the  policy 
was  sent  him,  and  upon  receiving  payment  of  the  premium  for 
the  fir,st  year,  he  delivered  it  to  Thoena.  The  premiums  for 
the  two  following  years  were  paid  by  Thoena  to  Renshaw,  an 
agent  of  the  company,  who  also  knew  Thoena  and  the  busi- 
ness carried  on  by  him.  That  business  was  butchering,  keep- 
ing a  saloon  and  boarding  house,  and  selling  vegetables;  it,was 
desci'ibed  in  the  application  as  the  business  of  '^gene?*al  mer- 
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chant ;"  this  was  written  therein  by  tlie  agent  of  the  company 
and  by  him  adopted  as  a  true  description  of  said  bnsinoss,  he 
at  the  time  knowing  what  that  business  really  was,  and  plaint- 
iff in  error  is  estopped  from  asserting  such  description  is 
untrue. 

It  is  insisted  also  that  Thoena  had  the  rheumatism,  and 
hence  his  answer  to  the  question  "  Have  you  ever  had  "  cer- 
tain named  diseases,  including  rheumatism,  was  untrue.  It 
does  not  appear  he  was  so  afflicted  at  or  before  tlie  time  the 
application  was  signed,  and  we  do  not  understand  he  con- 
tracted that  he  would  not  have  that  disease  after  that  date, 
nor  do  we  understand  the  proof  to  be,  as  counsel  for  plaintiff 
in  error  contends,  that  Thoena  used  stimulants  to  excess  or 
used  narcotics  or  tobacco.  The  most  that  can  be  claimed  bv 
the  proof  is,  Thoena  occasionally,  and  not  frequently ^  at  some 
time,  a  year  or  two  before  his  death,  took  a  narcotic  as  a  rem- 
edy for  rheumatism,  and  occasionally  smoked  a  cigar,  but  used 
tobacco  in  no  other  form.  His  habit  as  to  the  use  of  stimulants 
was  as  stated  in  the  application,  moderate,  not  excessive,  and 
Crocker  knew  this  fact  and  what  his  habit  was  wlien  said 
application  was  written.  The  representations  in  that  applica- 
tion were  not  warranties,  and  no  pretense  is  set  up  they  were 
made  with  a  purpose  to  deceive  or  defraud  the  companj-. 
Under  the  circumstances  proven  in  this  case  if  the  answers 
were  untrue,  as  claimed,  the  policy  would  not  for  that  reason 
be  void  even  under  the  clauses  and  conditions  before  quoted. 
Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  474r. 

In  a  case  where  a  series  of  questions  were  asked  the  assured, 
as  in  this  case,  it  was  stipulated:  *'lt  is  hereby  declared  and 
warranted  that  the  above  are  fair  and  true  answers  to  the  fore- 
going questions,  and  it  is  acknowledged  and  agi'ced  by  the  un- 
dersigned that  this  application  shall  form  part  of  the  contract 
of  insurance  and  that,  if  there  be  in  any  of  the  answers  lierein 
made,  any  untrue  or  evasive  statement,  or  any  misrepresen- 
tation or  concealment  of  facts,  then  any  policy  granted  on 
this  application  shall  be  null  and  void,  and  all  payments 
thereon  shall  be  forfeited  to  the  company."  The  defense 
was,  the  insured  had  been  afflicted  with  a  certain  disease  and 
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that  lie  has  stated  in  his  application  he  had  never  been  so 
afSicted.  This  statement  was  held  to  be  a  representation  and 
not  a  warranty,  and  a1thous:li  untrue  would  not  avoid  the  policy. 
Mouler  v.  Am.  Life  Ins.  Co.,  Ill  U.  S.  335;  Union  Mut.  Ins. 
Co.  v.  Wilkinson,  18  Wall.  233;  Eowly  v.  Empire  Ins.  Co., 
36  N.  Y.  550;  Germania  Fire  Ins.  Co.  v.  McKee,  94  HI.  494. 

In  the  case  at  bar  tlie  agent  of  the  company,  with  a  knowl- 
edge of  the  business  of  the  assured,  and  his  habits,  wrote  out 
the  application;  there  was  no  collusion  between  the  assured 
and  the  agent,  or  fraud  or  fraudulent  intent  in  so  doing.  It 
is  not  contended  that  the  business  of  the  assured  or  his  habits 
in  the  use  of  stimulants,  narcotics  or  tobacco,  increased  the 
hazard,  or  that  the  rheumatism  caused  or  contributed  to  cause 
his  death;  the  assured  paid  all  the  premiums  up  to  the  time 
of  his  death  as  he  agreed  to,  and  the  company  took  and  re- 
tained them,  and  it  would  be  a  fraud  on  its  part,  under  all  the 
facts,  to  keep  the  money  and  not  pay  the  sum  it  agreed  to  pay 
upon  the  death  of  the  assured.  Union  Ins.  Co.  v.  Chipp,  93 
III.  97;  Am.  Ins.  Co.  v.  Sutton,  89  111.  314;  Eockford  Ins. 
Co.  V.  Ne'son,  75  111.  548;  F.  &  M.  Ins.  Co.  v.  Chesnut,  50 
111.  Ill;  Com.  Ins.  Co.  v.  Spankneble,  52  111.  53. 

There  was  no  error  in  the  rulings  of  the  court  below  in  the 
admission  of  evidence  objected  to  on  behalf  of  the  defendant, 
or  in  giving  the  instruction  for  plaintiff  complained  of,  and 
refusing  the  1st,  2d,  3d  and  5th  instructions  asked  for  on  behalf 
of  defendant.  We  are  satisfied  the  verdict  was  right,  and  that 
justice  has  been  done,  and  affirm  the  judgment  of  the  City 
Court. 

^  Judgment  affirmed. 
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Frank  Dalby,  for  the  use  of  George  W.  White- 


head,- 

28    508'  ' 

M    575 


26        502 

1060    458 


V. 

J.  M.  Campbell  et  al. 

Replenn — Action  on  Bond — Meatfure  of  Damages — Vindiffwe  Damages 
— Attorney* 8  Fees— Depreciation  in  Value — Good  IVill—Fleading — Sur- 
plusage, 

1.  Vindictive  and  punitive  damngei?  are  not  recoverable  in  a  suit  on  a 
replevin  bond  for  a  breach  of  the  condition  thereof. 

2.  The  actual  dainafres  sustained  by  tlie  defendant  in  replevin  by  reason 
of  the  wrongful  suing  out  of  the  writ,  are  the  only  damages  which  can  be 
properly  averrod  and  recovered  in  such  an  action. 

3.  Attorney *s  fees  paid  in  defending  the  replevin* suit  and dinia^res  aris- 
ing from  the  depreciation  in  the  value  of  the  property  during  its  wrongful 
detention,  may  be  recovered.  But  damages  to  the  good  will  of  the  business 
of  the  defendant  in  replevin,  can  not  be  so  recovered. 

4.  Where  the  declaration  does  not  aver  and  claim  specific  damages  far 
each  of  the  several  injuries  mentioned,  what  is  said  as  to  such  injiuries  may 
be  rejected  as  surplusage. 

[Opinion  filed  January  4,  1888.] 

Appeal  from  the  Circuit  Court  of  Edwards  County;  the 
Hon.  C.  C.  Booos,  Judge,  presiding. 

Mr.  S.  S.  Whitehead,  for  appellant. 

Mr.  n.  J.  Strawn,  for  appellees. 

Grekn,  p.  J.  This  was  a  suit  on  replevin  bond,  brought 
by  a})i)ell€int  for  the  use  of  the  defendant  in  the  replevin  suit 
against  appellees,  the  obligors  in  the  bond.  A  demurrer  to 
the  amended  declaration,  general  and  special,  was  sustained  as  to 
some  of  the  special  causes  assigned,  and  overruled  as  to  all 
the  others.  Tliereu])on  plaintitf  refused  to  prosecute  for  the 
recovery  of  those  damages  only,  for  which,  by  such  ruling  of 
the  court;  he  was  permitted  to  maintain  his  suit,  and  elected 
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to  stand  by  his  amendod  declaration.  The  court  then  dis- 
missed the  cause  for  failure  to  prosecute  and  entered  judg- 
ment against  plaintiff  for  costs,  to  reverse  which  judgment  he 
appealed. 

The  property  replevied  was  the  press,  type,  fixtures,  etc., 
in  the  possession  of  said  Whitehead,  and  used  by  him  in  print- 
ing and  publishing  a  newspaper,  and  for  job  work.  The  rul- 
ing of  the  court  upon  said  demurrer  is  assigned  for  error,  and 
is  practically  the  only  question  in  the  case.  The  controversy 
is  as  to  the  kind  and  character  of  injuries  for  which  plaintiff 
can  legally  recover  damages  in  this  suit,  and  the  special  causes 
of  demurrer  are  aimed  at  averments  which,  appellees  insist, 
set  up  and  claim  damages  not  recoverable  in  this  form  of  ac- 
tion, for  the  injuries  therein  mentioned.  The  four  several 
breaches  assigned  and  the  averments  thereunder  are  quite 
voluminous,  and  need  not  be  here  reproduced.  We  will  com- 
ment only  on  such  parts  thereof  as  are  material. 

We  do  not  understand  under  the  first  breach  assigned 
specific  damages  are  claimed,  except  for  the  value  of  the  use 
of  the  property  during  the  time  of  its  wrongful  detention, 
and  for  costs,  expenses  and  attorney's  fees,  necessarily  paid 
out  and  incurred  in  defense  of  the  replevin  suit.  All  that  is 
averred  under  said  breach  concerning  profits,  earnings,  con- 
tracts and  breaking  up  the  business  of  said  Whitehead,  is  not 
followed  by,  or  connected  with,  an  averment  of  specific  dam- 
age therefor,  and  may  bo  treated  as  surplusage.  And  under 
the  second  breach  assigned,  if  it  was  the  purpose  of  the 
pleader  to  aver  and  claim  specific  damages  for  each  of  the  sev- 
eral injuries  mentioned  other  than  the  deprivation  of  the  use 
of  said  property,  and  the  value  of  such  use  during  the  time 
of  the  wrongful  detention  "thereof,  and  the  costs,  expenses 
and  attorney's  fees,  he  has  not  used  apt  words  to  effect  such 

purpose. 

Under  the  3d  breach  assigned,  it  is  averred  the  replevin 

writ  was  sued  out  vexationsly  and  maliciously  by  the  defend- 
ants, and  vindictive  and  punitive  damages  are  claimed  to  be 
recoverable  by  reason  thereof.  Under  the  4th  breach  as- 
signed, it  is  averred  "  said  George  W.  W  hitehead  was  dam- 
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aged  in  the  good  will  of  his  business  the  further  sum  of  $500.'* 
The  special  demurrers  to  these  averments  under  said  3d  and 
4th  breaches  were  properly  sustained  by  the  court    below. 
Vindictive  and  punitive  damages  are  not  recoverable  in  a  suit 
on  a  replevin  bond  for  a  breach  of  the  condition  thereof.     In 
Spaids  v.  Eairet,  57  111.  290,  this  question  is  discussed   with 
reference  to  a  bond  in  attachment.     And  such  a  bond,  even,  is 
there  held  not  to  be  a  security  for  vindictive  damages,  nor  are 
we  advised  of  any  authority  for  the  recovery  of  damages  in  a 
suit  of  this  character,  because  the  defendant  in  replevin  is 
damaged  in   the   good  will  of  his  business^     This   l>eing  an 
action  ex  contraetUj  and  not  in  iori,  vindictive  and  exemplary 
damages  are  not  recoverable,  but  the  actual  damages  sustained 
by  the  defendant  in  replevin,  by  reason  of  the  wrongful  suing 
out  of  the  writ,  are  the  only  damages  which  can  be  properly 
averred  and  recovered  in  this  case.     We  will  not  attempt  to 
state  specifically  and  in  detail  all  such  damages,  but  appellant 
can  rightfully  aver  damages  for  injury  to  the  replevied  prop- 
erty, and  depreciation  in  the  value  thereof  while  unlawfully 
detained  from  him,,  for  the  value  of  its  use  during  the  time  of 
Buch  detention,  and  for  the  amount  of  attorney's  fees,  costs  and 
expeufes  he  necessarily  expended  or  incurred  in  defending 
his  right  to  said   property  and  securing  the  return  thereof, 
and  such  damages  he  would  be  entitled  to  recover  to  the 
extent   he  i)roved   the    same.     The   general   rule  as  to   the 
measure  of  damages  recoverable  for  the  breach  of  the  condi" 
tion  of  a  penal  bond,  is  th  us  stated  by  Sedgwick  in  his  treat- 
ise: "No  other  sum  can  be  recovered  under  a  penalty  than 
that  which  shall  compensate  the  plaintiflf  for  his  actual  loss." 
Sedg.  on  the  Measure  of  Damages,  Chap.  16,  side  page  396. 
The  views  we  have  expressed  touching  the  proper  elements 
of  damage  in  actions  like  this  are  supported  by  Odell  v.  Hole, 
25  111.  2i)4;  Shei>ard  v.  Butterfield,  41  111.  76,  and  Peti-ie  t. 
Fisher,  43  111.  442.     The  Circuit  Court  erred,  however,  in 
sustaining  the  special  demurrers  to  the  averment  of  damage 
for  attorney's  fees  paid  by  ap|>el]ant  in  defending  said  replevin 
suit,  and  to  the  averment  of  damage  by  reason  of  the  depreci- 
ation  in  value  of  the  replevied  property,  occasioned  by  the 


Fourth  Distetct — August  Term,  1887.    505 

The  People  v.  Soucy. 

wrongful  detention.  These  were  elements  of  damage  plaint- 
iflE  below  had  the  right  to  aver  and  prove,  and  he  should  have 
been  permitted  to  prosecute  his  suit  therefor.  The  judgment 
of  the  Cii'cuit  Court  is  reversed  and  the  cause  remanded. 

lieveraed  and  remanded. 


The  People  ex  rel.,  etc., 

V. 

Clovis  Soucy. 

Mandamus — Petition — What  Must  Appear— Jurisdiction — City  Court  of 
East  St.  Louis — Validity  of  Judgment — Village  of  Cahokia — Supervisor. 

1.  A  writ  of  mandamus  will  not  be  awarded  unless  the  petition  upon 
its  face  ^faows  a  clear  right  to  have  the  defendant  compelled  to  do  the  act 
which  it  is  souf^ht  to  have  him  ordered  to  perform. 

2.  The  petition  for  mandamus  must  set  forth  every  material  fact  on 
which  the  petitioner  relies. 

[Opinion  filed  January  4, 1888.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Wm.  BL  Snydeb,  Judge,  presiding. 

This  proceeding  was  instituted  to  compel  appellee,  as  Super- 
visor of  the  village  of  Cahokia,  to  pay  a  judgment  alleged  to 
have  been  recovered  as^ainst  said  village  by  the  relator,  whose 
petition  is  as  follows: 

"James  L.  Brackett, petitioner,  represents  that  on  the  6th 
day  of  October,  1886,  he  recovered  a  judgment  against  the 
village  of  Cahokia  in  said  county,  for  the  sum  of  twelve  hun- 
dred and  thirty  dollars,  in  the  City  Court  of  East  St.  Louis, 
which  is  still  in  force  and  unsatisfied;  that  Clovis  Soucy,  the 
defendant,  claims  to  be  and  is  acting  as  Supervisor  of  said 
village;  that  as  such  Supervisor  the  defendant  has  funds  in 
his  hands  belonging  to  said  village  with  which  to  pay  said 
judgment,  and  which  should  be  applied  in  paying  the  same; 
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that  on  the  22d  day  of  January,  1887,  the  petitioner  caused  a 
transcript  of  said  judgment  to  bo  presented  to  the  defendant, 
and  a  demand  made  upon  him  to  pay  the  same,  but  the  defend- 
ant  refused  and  still  refuses  so  to  do.  Tlierefore  petitioner 
j)rays  that  the  defendant  be  summoned  to  answer  this  petition, 
and  that  a  pererai)tory  writ  of  mandamics  issue  commanding 
liim  to  forthwith  pay  said  judgment,  and  that  such  other  order 
be  made  in  the  premises  as  justice  shall  demand." 

The  defendant's  demurrer  was  overruled  at  the  February 
term,  1887,  and  the  cause  was  continued. 

At  the  May  term  following,  the  case  was  tried  by  the  conrt, 
as  the  bill  of  exceptions  states,  "Upon  the  petition,  stipula- 
tion of  the  parties,  and  the  transcript  of  the  judgment" 

On  the  trial  the  plaintiff  asked  that  the  following  proposi- 
tions be  held  by  the  court  to  be  the  law,  but  the  court  refused 
so  to  hold. 

1.  "  That  the  judgment  of  the  plaintiflf  against  the  village 
of  Cahokia  is  valid,  and  its  payment  can  be  enforced  hj  fnan" 
damns  ag^'m^t  the  defendant 

2.  "  That  the  defendant  being  the  custodian  of  the  village 
f  imds  and  its  disbursing  officer,  he  is  the  proper  party  to  be 
comf)elled  by  mafidamus  to  pay  the  judgment  in  question." 

The  stipulation  mentioned  is  as  follows:  "The  defendant 
dcv^ircs  to  raise  the  following  questions  by  way  of  defense 
to  said  petition: 

"1.  Had  the  City  Court  of  East  St  Louis  any  jurisdiction 
over  the  villa:.' e  of  Cahokia  at  the  time  of  rendition  of  judg- 
ment set  up  in  the  petition? 

"2.  Has  the  court  power  by  this  proceeding  to  compel 
payment  of  a  judgment  m  esse  in  the  City  Court  of  East  St 
Louis? 

"  3.  Will  this  action  lie  against  defendant  as  Supervisor  of 
the  village  of  Cahokia?  Should  not  the  proceeding  be  against 
the  School  Trustees? 

"4.  Was  the  judgment  mentioned  in  the  petition  a  valid 
one,  the  defendant,  who  was  Supervisor  at' the  time  of  its  ren- 
dition, not  having  been   served  with   process,  and  having  no 
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kiiowledgo  of  sucli  suit  pending  in  said  court  until  after  the 
term  at  which  it  was  rendered  bad  adjourned? 

"And  it  is  stipulated  that  any  facts  not  disclosed  by  the 
petition  may  be  proved  by  evidence  to  be  introduced  upon  the 
hearing  without  further  pleading." 

By  the  transcript  read  in  evidence  it  appears  summons  in 
suit  of  James  L.  Brackett  v.  The  Village  of  Cahokia  issued  out 
of  the  City  Court  of  East  St.  Louis,  and  was  duly  served  upon 
McCrackin,  as  Supervisor  of  said  village,  August  13,  1886 ; 
that  the  declaration  was  in  assumpsit  and  contained  the  com- 
mon counts  only ;  that  on  September  22,  1886,  the  defendant, 
by  its  attorney,  filed  its  plea  of  non-assumpsit  to  said  declara- 
tion, and  on  October  1,  1886,  the  cause  was  tried  by  the  court, 
a  jury  having  been  waived  by  the  parties,  who  appeared  by 
tlieir  respective  attorney's,  and  the  court,  after  hearing  the 
evidence  and  arguments,  found  the  issue  for  the  plaintiff  and 
rendered  judgment  on  the  finding  for  $1,230  and  costs. 

This  was  all  the  evidence  introduced,  whereupon  the  court 
dismissed  the  petition  and  entered  judgment  for  costs  against 
the  relator,  who  brings  the  case  here  by  appeal. 

Mr.  M.  MiLLAED,  for  appellant, 

Mr.  L.  H.  HiTE,  for  appellee. 

Green,  P.  J.  Much  space  of  the  printed  arguments  on 
behalf  of  both  appellant  and  appellee  is  devoted  to  discussing 
the  question:  Is  the  judgment  of  the  City  Court  of  East  St. 
Louis,  mentioned  in  the  petition,  a  valid  judgment? 

It  is  not  necessary  to  a  decision  of  this  case  to  determine 
this  question.  If  it  be  conceded  said  judgment  is  valid,  yet  if 
it  also  appears  by  the  record  no  case  was  made  by  appellant 
entitling  him  to  the  peremptory  writ  prayed  for,  it  was  prop- 
erly denied  by  the  court  below.  A  peremptory  writ  of  Tnan- 
damu^  being  an  order  requiring  prompt  and  exact  compliance 
with  its  terms,  and  the  consequence  of  disobeying  it  being  to 
place  the  defendant  in  contempt  and  make  him  liable  to  severe 
penalties,  courts  uniformly  require  that  the  petition,  upon  its 
face,  shall  show  a  clear  right  to  have  the  defendant  compelled 
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to  do  the  act  which  the  petitioner  prays  he  shall  be  ordered  to 
perform. 

In  Lavalle  v.  Soncj,  96  111.  467,  the  petition  averred  Soncy 
was  elected  Supervisor,  qualified  as  such,  and  at  the  time  of 
his  election  and  prior  thereto,  Lavalle  had  held  that  office,  and 
as  such  ollicer  so  had  possession  and  control  of  all  the  books, 
pa|)ors  and  monoys  of  said  commons;  that  notwithstanding 
the  expiration  of  his  term  and  the  fact  that  he  was  no  longer 
entitled  to  the  possession  of  such  books,  papers  and  moneys, 
Lavalle  refused  and  still  refuses  to  deliver  the  same  to  the  pos- 
session an  1  custody  of  the  petitioner.  It  was  also  alleged  that 
]>etitioner  demanded  in  writing  of  Lavalle  the  possession  of 
such  books,  papers  and  moneys,  and  that  Lavalle  refused  to 
comply. 

A  demurrer  to  this  petition  was  overruled  in  the  Circuit 
Court,  and  in  reversing  the  order  and  judgment  there  ren- 
dered the  Supreme  Court  say:  "The  petition  is  wholly  in- 
sufficient ;  a  writ  of  mancUimus  will  be  awarded  only  in  a  case 
where  the  party  ap])lying  for  it  shows  a  clear  right  to  have 
the  defendant  do  the  thing  which  ho  is  sought  to  be  compelled 
by  mandamus  to  do;  the  petition  must  show  upon  its  face  a 
clear  right  to  the  relief  demanded,  and  every  material  fact  on 
which  the  petitioner  relies  must  be  distinctly  set  forth;"  and 
it  is  further  said  :  ''In  this  case  there  is  no  direct  alleijation 
there  were  any  books,  papers  or  moneys  belonging  to  tlie  said 
commons." 

Kumerous  decisions  of  our  Supreme  Court  prior  to  and 
succeeding  the  case  cited  above,  announce  and  hold  the  same 
rule,  that  the  petition  for  Tnandaimis  should  set  forth  and 
show  on  its  face  a  clear  right  to  the  writ  Tested  by  this  rule, 
the  petition  in  this  case  is  manifestly  defective.  It  does  not 
aver  the  material  fact  that  it  was  the  duty  of  defendant,  or 
that  he  Imd  the  lawful  right  or  authority  to  apply  funds  in  his 
hands  as  Suj)ervisor  to  pay  said  judgment,  nor  was  any  proof 
oflFered  under  the  clause  of  said  stipulation  that  any  facts  not 
disclosed  by  the  petition  may  be  proved  by  evidence  to  be 
introduced  upon  the  hearing  without  further  pleading;  hence, 
if  that  clause  was  inserted  to  enable  petitioner  to  heal  any  in- 
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firrnity  in  the  petition  or  supply  a  defect  on  the  face  of  it  by 
proof  of  a  material  fact  not  averred,  the  purpose  was  defeated 
by  the  failure  to  introduce  such  proof.  Counsel  for  appellant 
refer  us  to  section  8  of  the  Act  of  1874,  Laws  of  1874,  p. 
67,  to  show  that  by  said  section  defendant  was  made  custodian 
of  the  funds  and  the  disbursing  officer  of  said  village.  On 
examination,  such  does  not  appear  to  be  the  case,  but  by  said 
section  he  is  made  custodian  of  money  derived  from  leasing  or 
selling  the  commons  of  the  village  of  Cahokia,  and  it  does 
not  appear  he  has  the  power,  or  tliat  it  is  his  duty  to  act  as  a 
disbursing  officer. 

We  desire  further  to  say,  that,  while  we  deem  it  unneces- 
sary to  pass  on  the  question  of  the  validity  of  the  judgment 
rendered  by  the  City  ('ourt  of  East  St.  Louis,  we  do  not  wish 
to  be  understood  as  holding  that  the  village  of  Cahokia  could 
not  give  that  court  jurisdiction  of  it  as  a  party  to  a  suit,  by 
appearing  by  its  duly  authorized  attorney  in  that  court,  filing 
a  plea  and  proceeding  to  trial;  and  counsel  for  appellee  has 
favored  us  with  no  reference  to  authorities  sustaining  such  a 
view.  We  think  the  court  below  properly  dismissed  the  peti- 
tion in  this  case,  and  rendered  judgment  for  costs  against  the 
relator.     Its  judgment  is  affii*med. 

Judgment  affiriTied. 


John  L.  Kaley  IJL^ 

V. 

Joel  L.  Musgrave  et  al. 


Kegofiahle  Instruments— Note-^Assignment — Commeficement  of  Suit — 
Evidence, 

1.  The  plaintiff  must  have  a  right  of  action  against  the  defendant  nt  the 
commencement  of  the  suit. 

2.  In  an  action  on  a  promissory  note,  wherein  the  plaintiff  claims  as 
assignee  of  the  note,  it  is  held:  That  the  presumption  that  the  note  was 
assigned  before  maturity  for  a  valuable  consideration  to  the  plaintiff,  was 


510  Appellate  Courts  of  Illinois. 

Vol.  26.]  Kaley  v.  Musgrave. 

overcome  by  the  evid.^nce;  and  that  the  jnry  were  justified  in  finding  from 
tlie  evidence  that  the  assignment,  if  made  at  all,  was  not  miide  to  the 
plaintiff  until  after  the  commencement  of  this  suit. 

[Opinion  filed  January  4,  1888.] 

Appeal  from  the  County  Court  of  Crawford  County;  the 
Hon.  Joseph  B.  Ckowley,  Judge,  presiding. 

Messrs.  Callahan  &  Jones,  for  appellant 

Messrs.  Kobb  &  Bbadherbt,  for  appellees. 

Green,  P.  J.  Tliis  suit  was  commenced  before  a  Justice  of 
the  Peace,  February  22,  18S7,  in  tlie  name  of  tlie  appellant, 
claiming  as  assignee,  against  appellees  as  makers,  to  recover 
the  amount  of  a  promissory  note  for  $40,  dated  May  7,  1881, 
])ayable  to  the  order  of  John  S.  Boyd  foi]r  months  after  date, 
with  eight  per  cent,  interest.  The  cause  came  by  appeal  to  the 
County  Court,  where  a  trial  was  had  resulting  in  a  verdict  for 
defendants,  whereupon  plaintiff  entered  a  motion  for  a  new 
trial,  which  the  court  overruled  and  rendered  judgment  on  the 
verdict  against  plaintiff  for  costs.  To  reverse  the  judgment 
plaintiff  took  this  appeal.  The  defenses  interposed  were  set- 
off, and  that  Kaley  was  not  the  owner  of  said  note,  and  the 
same  had  not  been  assigned  and  delivered  to  him  at  tlie  time 
the  suit  was  brought,  and  he  had  not  then  any  cause  of  action 
against  defendants. 

It  a|)pears  from  the  evidence  that  in  June  or  July,  1881, 
Boyd,  the  payee  of  the  note,  bought  a  reaper  of  Jacob  Hold- 
eriiian,  and  in  part  payment  assigned  said  note  in  blank  and 
delivered  it,  so  assigned,  to  Ilolderman.  Two  years  after,  the 
latter  showed  Boyd  the  note  and  told  him  Musgrave  would 
not  pay  it.  Soon  after  that  Boyd  saw  Musgrave,  spoke  to 
him  about  the  note,  and  he  said  it  was  paid;  that  he  had 
worked  for  Holderman,  who  still  owed  him.  This  conversa- 
tion Boyd  reported,  shortly  after  it  occurred,  to  HoWerman, 
who  said  he  must  liave  cash  for  the  note;  that  Musgrave  owed 
him  on  some  other  matters  and  ho  would  settle  with  him  in 
that  way  for  his  work.     In  a  short  time  after  this  communi- 
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cation,  Ilolderman  handed  Boyd  the  note,  who  left  it  with  a  Jus- 
tice for  collection  and  told  him  he  wanted  it  collected  at 
once,  and  he,  Boyd,  afterward  learned  Ilolderman  took  the 
note  away  from  the  Justice,  and  heard  nothing  more  about  the 
note  until  the  winter  of  18S6-7,  when  Holderman  asked  Boyd 
to  pay  the  note,  saying  Musgrave  had  not  yet  paid  it.  Boyd 
replied  he  ought  to  have  left  the  note  with  the  Justice  and 
allowed  it  to  be  sued  on,  and  Holderman  said  the  Justice  did 
not  understand  the  case.  It  furtlier  appears  the  note  was 
signed  by  J.  L.  Musgrave,  was  for  a  debt  of  his  own,  and  his 
wife  signed  it  with  him.  It  was  admitted  J.  L.  Musgrave,  if 
present,  would  testify  at  the  trial  that  the  attorney  for  plaint- 
iff informed  him  the  snit  was  brought  in  the  name  of  Kaley 
to  avbid  Miisgrave's  defense,  and  Kaley,  the  plaintiff,  testi- 
fied on  behalf  of  defendants,  that  he  never  saw  the  note 
sued  on  until  the  day  of  the  trial  in  the  County  Court; 
that  in  the  spring  of,  18^7,  about  March,  Mr.  Callahain 
wrote  him  he  had  a  note  on  Joel  L.  Musgrave  he  would 
collect,  and  pay  to  witness  for  hay  and  goods  his  brother 
and  men  on  his  farms  had  been  getting  of  witness;  that 
some  time  afterward  Mr.  Lowe,  who  stays  in  Mr.  Calla- 
han's office,  asked  witness  about  that  note,  and  witness  said 
** I  guess  that  will  be  all  right,"  and  further  testified:  "And 
this  is  all  I  know  about  the  matter.  I  knew  nothing  about 
the  suit  until  Joel  L.  Musgrave  came  down  to  my  store  at  New 
Hebron  to  see  me  about  it,  and  told  me  there  had  been  a  suit 
on  the  note."  And  on  cross-examination  ])laintiff  testified : 
'*Mr.  Callahan  has  been  doing  all  my  legal  business  for  some 
years."  The  record  discloses  these  uncontradicted  facts:  that 
as  late  as  the  winter  of  lSS(>-7,  Holderman  held  and  claimed 
to  be  the  legal  owner  of  the  note  in  controversy  as  the  assignee 
of  Boyd.  The  attorney  for  plaintiff  admitted  the  suit  was 
brought  in  the  name  of  Kaley  to  cut  off  a  defense;  that  if 
said  note  was  ever  assigned  to  plaintiff  it  was  not  until  after 
the  commencement  of  the  suit  in  February,  1887,  because  in 
March  of  that  year  Mr.  Callahan  informed  plaintiff  he  (Calla- 
han) had  the  note,  and  the  fair  import  of  his  letter  is  that  the 
note  was  not  assigned  and  he  then  owned  it,  inasmuch  as  he 
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not  only  said  he  liad  the  note  on  Mnsgrave,  bnt  also  proposed 
to  pay  the  proceeds,  when  collected,  on  his  individual  liabilities. 
Conceding  the  presumption  to  be  that  a  note  sued  on, 
offered  in  evidence  at  the  trial,  indorsed  by  the  payee,  was 
assigned  before  its  maturity,  for  a  valuable  consideration,  to 
the  i>laintiff  in  this  cat?e,  such  presumption  is  overcome  by  the 
proof  of  the  facts  mentioned.  Ilolderman  was  examined  as  a 
witness  for  plaintiff,  and  when  asked,  on  cross-ocamination, 
whether  he  ever  sold  or  transferred  the  note  to  Kaley  or  any 
one  else,  was  not  permitted  to  answer,  but  an  objection  to  the 
question  as  not  proper  cross-examination  was  sustained,  and 
no  attempt  was  made  on  behalf  of  plaintiff  to  show  when  the 
assignment  to  Kaley  was  in  fact  made,  but  the  jury  were  left 
without  evidence  that  shed  light  on  the  transaction  other  than 
that  furnished  by  defendants,  and  were  justified  in  finding 
from  it,  the  assignment,  if  made  at  all,  was  not  made  to 
plaintiff  until  after  the  commencement  of  the  suit,  and  hence 
lie  had  not  at  that  time  a  right  of  action  against  defendants. 
It  would  be  snperjBuous  to  cite  authorities  in  support  of  the 
])ro position  that  a  plaintiff  must  have  a  right  of  action  against 
defendants  at  the  time  he  commences  suit,  to  entitle  him  to 
recover.  The  verdict  of  tlie  jury  was  right,  and  was  snp- 
})orted  by  the  evidence.  In  the  view  we  take  of  the  case  it  is 
unnecessary  to  discuss  or  pass  on  the  rulings  of  the  court 
below  objected  to  by  appellant  and  assigned  for  error.  The 
j^idgmcnt  of  the  County  Court  is  affirmed. 

Jttdgment  affirmed. 
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Harrison  Machine  Works 

V. 
A.    COQUILLARD. 

Jciions — Money  Had  and  Received — Agency — Note — Misapplication  qf 
Proceeds. 

m 

1.  Where  one  obtains  money  of  another  which  it  is  inequitable  or  unjust 
for  him  to  retain,  the  one  thereto  entitled  may  maintain  an  action  for  money 
had  and  received. 

2.  Where  the  payee  of  a  promissory  note  has  placed  it  for  collection  in 
the  hands  of  an  agent,  who  has  in  turn  placed  it  in  the  hands  of  a  third  per- 
son, who  has  made  the  collection  and  misapplied  the  proceeds,  an  action  by 
the  payee  for  money  had  and  received  lies  against  such  third  person. 

[Opinion  filed  January  4,  1888.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County ;  tlie 
Hon.  B.  HL  Canby,  Judge,  presiding. 

Messrs.  Wilderman  &  Hamill,  for  appellant 
It  is  a  general  rule  that  in  order  to  maintain  an  action  of 
assumpsit,  as  this  is,  upon  a  contract,  there  must  be  privity 
between  the  parties  to  the  suit.  Trumbull  v.  Campbell,  3  Gil- 
man,  602;  Hall  et  al.  v.  Carpen,  27  111.  386;  Carpen  v.  Hall 
et  al,  29  111.  512 ;  Qarnsey  v.  Rogers,  47  N.  Y.  233  (7  Am. 
Rep.  440);  Vrooman  v.  Turner,  69  N.  Y.  280  (25  Am.  Rep. 
195). 

It  is  also  a  general  rule  that  wherever  the  nature  of  the 
employment  or  agency  is  such  that  a  personal  trust  is  reposed 
in,  or  the  personal  skill  of  the  employe  or  agent  is  engaged, 
the  subject-matter  of  the  employment,  or  the  power,  can  not 
be  delegated,  and  such  this  case  was.  I.  &  St.  L.  R.  R.  Co.  v. 
Dawson,  3  Dl.  App.  292  ;  Crozier  v.  Reins,  4  111.  App.  564  ; 
Morgan  v.  Roberts,  38  III.  65 ;  Antrobus  v.  Sherman,  65  la 
230  (54  Am.  Rep.  7)  ;  Smalley  v.  Greene,  52  la.  241  (35 
Am.  Rep.  267) ;  White  v.  Davidson,  8  Md.  169  (63  Am.  Dec. 
699) ;  Sayre  v.  Nichols,  7  Cal.  535  (68  Am.  Dec.  280). 

Sou  XXYI  SS 
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From  these  propositions  it  results  tliat  appellant  was  not  the 
agent  of  appellee  in  the  matter  out  of  which  this  suit  arose, 
but  was  the  agent  of  the  Ray  &  Fillej  Company  only,  and  so 
would  not  be  liable  for  any  cxpeiipe  which  appellant  might 
have  incurred,  if  it  had  not  succeeded,  and  there  was  no  com- 
munication, connection  or  privity  between  them,  and  so  this 
a'^tion  will  not  lie.  EwelPs  Evans  on  Ageney,  top  p«'ige8  341, 
425,  426;  Antrobus  v.  Sherman,  65  la.  230  (54  Am.  Kep.  7); 
Smalley  v.  Greene,  52  la.  241  (35  Am.  Ecp.  269);  Hoover 
V.  Wise,  aspignee,  91  U.  S.  R.  3l3;  Bradstreet  v.  Everson, 
72  Pa.  St.  124  (13  Am.  Rep.  665). 

Messi-s.  Chas.  p.  Knispel,  for  appcTlee. 

The  case  of  The  ^tna  Ins.  Co.  v.  The  Alton  City  Bank,  25 
111.  243,  is  direcjtly  in  point.  There  the  insurance  company 
indorsed  and  delivered  to  the  bank  a  bill  of  exchange  for  col- 
lection; the  bank  indorsed  and  transmitted  the  bill  to  Benoist 
&  Co.,  of  St.  Tiouis;  the  money  was  lost  throught  fault  of 
Benoist  &  Co.;  the  insurance  company  sued  the  Alton  bank; 
the  court  held  the  bank  not  liable, but  say:  "If  any  liability 
has  been  incurred  to  the  plaintiff  it  is  by  tlie  St.  Lonis  bouse, 
who  became  their  agents,  and  not  by  the  defendant." 

Where  a  sub-agent  is  employed  by  an  agent  to  receive 
money  for  the  principal,  the  principal  may  treat  the  snb-agent 
as  his  aji^ent,  and  sue  him  for  the  money  recovered  by  him. 
Miller  V.  Farmei-s' Bank,  30  Md.  392;  Wicks  v.  Hatch,  V>2  N. 
Y.  535;  Strang  v.  Stewart,  9  Hei.^k.  137;  Qj^born  v.  Rider, 
62  Wis.  235;  Porter  v.  Peckham,  44  Cal.  204;  Belleview  v. 
Bmk  of  U.  S.,  4  Whart.  105;  Dorchester  Bank  v.  Xew  Eng- 
land Bank,  1  Cush.  177;  Warren  Bank  v.  Suffolk  Bank,  10 
Cush.  582;  East  Haddam  Bank  v.  Scovil,  12  Conn.  303;  Bank, 
etc.,  V.  Triplet,  1  Pot.  25. 

It  is  the  well  recognized  doctrine  tliat  the  action  for  money 
had  and  received  may  be  maintained  whenever  the  defendant 
has  obtained  money  of  the  plaintiff,  wliich  in  equity  and  con- 
Fcience  he  has  no  right  to  retain.  When  money  has  been  thus 
received  the  law  implies  a  promise  to  pay,  notwithstanding 
there  was  no  privity  between  the  parties.  Taylor  v.  Taylor, 
20  111.  650;  McLain  v.  Watkins,  43  111.  24. 
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The  receipt  of  money  from  an  agent  in  payment  of  the 
agent's  iodebtedness,  knowing  that  it  is  the  money  of  the 
prineipal,  is  not  permitted.  In  such  a  case  the  principal- may 
eue  -for  and  recover  baek  awch  money.  Rusk  v.  Newell,  25 
III,  226;  Trustees  v.  McCormicfc,  41  111.  323;  Araidon  v. 
Wheeler,  3  Hill,  137;  Bostick  v.  Hardy,  30  Ga.  836;  Green- 
wood V,  Burns,  50  Md.  52;  Warner  v.  Martin,  11  Howard, 
209;  Stewart  v.  Woodward,  60  Vt.  78;  Dickerson  v.  Watsoa, 
47  K  Y.  439;  S.  C,  7  Am.  Eep.  455. 

Gresbw,  p.  J.  This  was  assumpsit  for  money  had  and  re- 
ceived, commenced  by  appellee  before  a  Justice,  where  a  judg- 
ment was  recovered  against  appellant,  from  which  an  appeal 
was  taken  to  the  Circuit  Court,  where  a  trial  by  the  court 
withoBt  a  jury  was  had,  resulting  in  a  finding  and  judgment 
for  appellee,  to  reverse  which  this  appeal  was  taken. 

It  appears  from  tlie  evidence  that  apjiellee  had  a  note 
a.£:ainst  H.  &  P.  J.  Cambron,  and  in  May,  1882,  sent  an  affi- 
davit to  Ray  &  Filley  Company,  a  corix)ration  doing  busi- 
ness in  Burlington,  Iowa,  alleging  he  (Coquillard)  was  the 
owner  of  a  note  dated  July  20,  1880,  due  December  1,  1881, 
bearing  eight  per  cent,  interest  from  date  for  $118.65,  made 
bv  Heiirv  and  P.  J.  Cambron  :  that  said  note  was  lost  and 
after  diligent  search  could  not  be  found,  and  requested  said 
Ray  &  Filley  Company  to  collect  said  claim  for  him.  Jt  for- 
warded  the  affidavit  to  appellant  with  request  to  collect  claim. 
The  latter  received  it  and  then  knew,  through  its  treasurer, 
that  Coquillard  owned  the  claim,  and  was  entitled  to  whatever 
money  should  be  collected  thereon.  Api)ellant  then  sent  affi- 
davit to  Lathrop  &  Company.  That  firm  placed  it  in  the 
hands  of  a  Justice  of  the  Peace,  who  collected  from  the 
makers  of  the  note  (or  one  of  them),  $113.25  net  on  said  claim 
and  paid  over  that  amount  to  appellant  November  6,  1882,  on 
which  date  appellant,  by  its  treasuixjr,  rejx)rted  said  collection 
to  the  Bay  &  Filley  Company,  stating,  "  presuming  you  have 
funds  of  ours  in  your  hands,  we  have  placed  the  $113.25  to 
your  credit  on  machinery  account."  On  November  7,  1882, 
the  Ray  &  Filley  Company  acknowledged  receipt  of  this- let- 
ter and  say,  appellant  can  pass  the  net  amount  of  the  collee- 
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tion  to  credit  of  repair  account.  Before  the  suit  was 
commenced,  demand  for  the  money  so  received  by  appellant 
was -made  by  and  also  on  behalf  of  Coquillard,  and  payment 
refused ;  upon  this  state  of  facts  apjX3l1ant  requested  the  «ourt 
below  to  hold  the  following  proposition  to  be  the  law  applica- 
ble to  the  case : 

"If  the  court  shall  find  from  the  evidence  in  this  case  that 
the  plaintiff  sent  the  claim,  out  of  which  the  money  involved 
in  this  suit  arose,  to  the  Kay  &  Filley  Company,  of  Burling- 
ton, Iowa,  as  his  agent,  to  be  by  them  collected  from  the  per- 
sons owing  the  same,  for  him,  and  that  the  Ray  &  Filley 
Company  sent  said  claim  to  the  defendant  as  its  agent,  to  be 
by  the  defendant  collected  from  the  persons  so  owing  the 
same,  and  that  the  defendant  had  no  communication  with  the 
plaintiff  prior  to  the  collection  of  said  claim  in  relation 
thereto,  then  the  law  is  that  the  defendant  was  the  agent  of 
the  Ray  &  Filley  Company  in  said  transaction,  and  not  the 
a^ent  of  the  plaintiff,  and  as  such  agent  of  Ray  &  Filley  Com- 
}>any  the  defendant  was  bound  to  account  to  the  Kay  &  Filley 
Company,  and  is  not  bound  to  account  to  the  plaintiff  in 
reference  thereto;  that  there  is  no 'privity  of  contract,  be- 
tween the   plaintiff  and   the   defendant  in  reference  to  said 

matter,  and  the  ]>laintiff  can  not  recover  in  this  action."  And 
the   court  ])roperly,  as  we    think,  refused   so   to  hold;  the 

$113.25  received  by  appellant  and  in  its  hands  at  the  time 
said  demand  for  it  was  made,  belonged  to  appellee  when  it 
was  so  received,  and  this  fact  was  then  known  to  appellant 
Knowing  this,  its  duty  was  to  pay  said  money  to  Coquillard, 
or  to  the  Riy  &  Filley  Company,  from  whom  it  received  the 
claim.  It  did  neither,  but  wrongfully  kept  the  money,  cred- 
ited the  amount  upon  said  individual  account  of  the  Ray  & 
Filley  Company  without  the  knowledge,  consent  or  authority 
of  appellee,  and  refused  to  pay  over  the  same  to  Coquillard 
wlien  demand  for  it  was  made. 

The  law  applicable  to  the  facts  in  this  case  is  ,with  the 
appellee,  and  under  it  he  had  a  right  to  recover.  Where  one 
]ierson  obtains  the  money  of  another  which  it  is  inequitable 
or  unjust   for  him  to  retain,  the  person    entitled  to  it   may 
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m£(intain  an  action  for  money  had  and  received  for  its  recov- 
ery, and  it  is  not  necessary  there  should  be  an  express 
promise,  as  the  law  implies  a  promise.  The  test  is,  does  the 
money  injustice  belong  to  the  plaintiflF,  and  has  the  defend- 
ant received  the  money,  and  should  he,  in  justice  and  right, 
return  it  to  plaintiff.  These  facts  create  a  privity,  and  the 
law  implies  a  promise  to  pay.  Alderson  v.  Ennor,  45  111.  128; 
Allen  v.  Stenger,  74  111.  120;  McLain  v.  Watkins,  43  111. 
24.  Tliecafe  of  Drovers  National  Bank  v.  O'Hare,  119  111. 
646,  is  in  point,  and  supports  the  view  taken  by  us  of  this 
case.  We  are  of  opinion  the  finding  and  judgment  of  the 
Circuit  Coyrt  were  right  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Manuel  H.  Boals 

V. 

Utten  Nixon. 


Contracts— Parties — Action  6y  Third  Person — Bond  of  Indemnity, — 
Statute  qf  Frauds. 

1.  A  simple  contract  between  two  persons  for  the  benefit  of  a  third  will 
support  an  action  by  such  third  person. 

2.  Where  a  bond  is  given  as  an  indemnity  by  one  of  the  parties  io  the 
contract  to  the  other,  the  person  for  whose  benefit  such  contract  is  made  is 
not  required  to  bring  suit  on  the  bond. 

[Opinion  tiled  January  4,  1838.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  Amos  Watts^  Judge,  presiding. 

Messrs.  Wisb  *&  Davis,  for  appellant. 

Mr.  John  J.  Beknholt,  for  appellee. 

m 

GreeNj  p.  J.  Appellee  brought  suit  against  appellant  before 
a  Justice  of  the  Peace  to  recover  for  his  work  and  labor  as  a 
carpenter,  done  and  performed  on  buildings  in  Alton,  Illinois. 
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A  jud^tnctit  waB  rendered  in  the  Jnstiec3's  court  against  appel- 
lant, who  thereupon  appealed  to  the  Circuit  Coart,  wiicre  a  trial 
was  had  by  a  jury^  resulting  in  a  verdict  for  appellee  for  $93, 
and  the  court  having  overruled  defendant's  motion  for  a  new 
trial^  rendered  judgment  against  him  on  the  verdict,  and  this 
appeal  is  taken  to  reverse  said  judgment  The  recoixl  dis* 
closes  these  facts:  That  John  6.  Gould  began  the  erection  of 
the  buildings  on  which  appellee  worked,  and  when  the  houses 
were  nearly  completed,  discovered  he  could  not  pay  for  the 
work  done  and  material  used  in  building  them,  and  after  nnsac- 
ceesf ul  efforts  to  sell  the  property,  instructed  his  attomey«  to 
dispose  of  it  for  the  claims  against  the  buildings.  An  ari*ange- 
ment  to  that  effect  was  made  by  said  attorneys  with  Boals, 
who  agreed  with  Gould  to  take  the  property*  and  in  considera- 
tion of  the  conveyance  of  it  to  him  by  Gould,  agreed  to  pay 
and  discharge  certain  claims  for  labor  and  materials  furnished 
in  the  erection  of  said  houses,  and,  among  others^  the  said 
claims  of  Nixon,  which  was  left  by  him  with  said  attorneys 
and  the  amount  of  which,  as  claimed  and  presented  by  him 
($93),  was  know  to  appellant  at  the  time  he  made  said  agree- 
ment Gould  (losiring  an  indemnif3''ing  bond  to  protect  liimself 
when  he  gave  the  deed,  Boals  executed  to  him  such  bond  in  the 
penal  sum  of  $2,000,  reciting  in  the  condition,  among  other 
things,  that  said  Boals  Iiad  agreed  to  take  the  property  for 
the  claims  against  it  for  work  and  material  furnished  thereon, 
except  claims  for  which  orders  have  been  given  on,  and  accepted 
by  Gould,  and  tliat  there  now  remained  due  and  payable  a 
largo  sum  of  money  to  several  persons  (naming  them),  and 
among  them  naming  appellee,  for  the  material  and  labor  fur- 
nished in  the  erection  of  buildings  on  said  proi>erty,  and  that 
Gould  and  wife  had,  in  pursuance  of  said  agreement,  by  war- 
ranty deed  conveyed  said  property  to  Boals.  It  is  then  pro- 
vided if  Boals  shall  pay  and  discharge  all  claims  against  said 
property  for  work  and  materials  furnisiied  in  the  erection  of 
said  buildings  thereon  (except  the  said  excepted  claims),  and 
shall  hold  said  Gould  harmless  against  any  and  all  of  said 
claims  due,  the  obligation  to  be  void,  etc.  The  execution  and 
delivery  of  the  deed  and  bond  were  simultaneous  acts. 


Fourth  District — August  Term,  1887.     519 

Boats  V.  Nixon. 

Appellee  elected  to  affirm  the  agreement  made  by  Gould 
with  Boals  for  the  payment  of  his  claim  for  work,  and  had  a 
right  to  avail  himself  of  Boals'  promise  to  pay  said  claim,  and 
to  recover  in  this  suit  against  appellant  for  a  breach  of  said 
promise,  notwithstanding  the  consideration  for  it  moved  from 
Gould,  and  the  evidence,  though  conflicting,  justilied  the  jury 
in  finding  the  amount  of  appellee's  claim  to  be  $93,  and  that 
it  accrued  to  him  for  work  done  on  the  Gould  buildings.  The 
evidence  would  also  support  the  theory  that  the  agreement 
between  appellant  and  Gould  was  by  parol  and  completed,  so 
far  as  fixing  its  terms  were  concerned,  before  the  execution  of 
the  bond^  and  upon  such  a  contract  this  suit  could  be  main- 
tained. Where  one  person  enters  into  a  simjjle  contract  with 
another  for  the  benefit  of  a  third  person,  the  third  person 
may  maintain  an  action  for  a  bi'each  of  such  contract  and  it 
is  not  within  the  Statute  of  Frauds.  Brown  v.  Strait,  19  III. 
88.  And  upon  the  theory  that  the  agreement  between  Boals 
and  Gould,  for  tlie  benefit  of  Nixon,  was  embodied  in  the 
bond  to  Gould,  which  is  the  theory  of  appellant,  appellee 
would  not  be  compelled  to  bring  suit  upon  the  bund  either  in 
his  own  name  or  in  the  name  of  Gould  for  his  use,  to  recover 
damages  from  Boals  for  the  breach  of  said  agi^eement.  The 
bond  was  given  as  an  indemnity  and  protection  to  Gould,  who 
might  have  maintained  an  action  on  it  if  he  had  been  com- 
pelled to  pay  his  debt  to  Nixon,  but  a  privity  was  established 
between  the  latter  and  Boals  by  the  agreement  of  Boals  with 
Gould,  whether  such  agreement  was  by  parol,  or  evidenced 
by  said  bond,  and  if  appellee  elected  to  affirm  such  agreement 
made  for  his  benefit  he  could  maintain  action  against  appel- 
lant for  a  breach  of  it.  Bristow  v.  Lane  et  al.,  21  111.  194,  and 
cases  there  cited;  Snell  v.  Ives,  85  111.  279. 

Appellee  has  made  such  election.  His  suit  was  brought,  not 
upon  the  bond,  but  for  a  breach  of  said  agreement,  and  he  has 
established  his  right  to  recover.  We  perceive  no  error  in  the 
record  requiring  the  reversal  of  the  judgment  of  the  Circuit 
Court,  and  it  is  affirmed. 

Judgment  affirmed. 
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Julius  Loescher  et  al. 

V. 

John    Deisterberg. 


SnJes — Fnihtre  fo  Delirer — Measure  qf  Damages — Set-off-- Conflicf  ^ 
Endence  —Question  for  Jury, 

1.  The  meafitipe  of  damag^es  for  the  breach  of  a  contract  to  deliver  per- 
sonal property,  is  the  difference  between  the  contract  price  and  th^  market 
price  at  the  time  of  the  breach. 

2.  Where  the  article  can  not  be  obtained  in  the  market,  the  measure  of 
damages  is  the  actual  loss  sustained  by  ihe  vendee.  If  he  has  sold  the  arti- 
cle purchased  to  another,  his  measure  of  damages  is  the  differenoo  between 
the  agreed  prices  of  purchcvse  and  re-sale. 

3.  Where  the  evidence  is  conflicting,  this  court  will  not  interfere  with 
the  verdict  of  the  jury. 

[Opinion  filed  April  11,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon* 
Kjkk  Ha  WES,  Judge,  presiding. 

Messrs.  Francis  Lacknee  and  B.  M.  Saunders,  for  appel- 
lants. 

Mr.  S.  P.  DouTHART,  for  appellee. 

(520) 
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Bailey,  J.  This  was  a  suit  by  attachment  brought  by 
Julius  and  ilernaaii  Loescher  against  John  Deisterberg,  to 
recover  a  balance  of  $524  due  on  an  account.  The  attach- 
ment affidavit  chaj-ged  that  the  defendant  had,  within  two 
years  then  last  past,  fraudulently  conveyed  or  assigned  hid 
effects  or  a  part  thereof,  and  fraudulently  concealed  or  dis- 
posed of  his  property,  so  as  to  hinder  and  delay  his  creditors, 
and  was  about  fraudulently  to  conceal,  assign  or  otherwise 
dispose  of  his  property  or  effects  so  as  to  hinder  or  delay  his 
creditors.  The  defendant  filed  pleas  of  the  general  issue 
and  set-off,  and  also  a  plea  traversing  the  attachment  affi- 
davit, and  at  the  trial  the  jury  found  a  verdict  upon  the 
attachment  issue  in  favor  of  the  defendant,  and  upon  the  other 
issues  in  favor  of  the  plaintiffs,  and  assessed  their  damages  at 
$274.  Upon  this  verdict  the  court,  after  overruling  the 
plaintiffs'  motion  for  a  new  trial,  gave  judgment  in  favor  of 
the  plaintiffs  for  $274  and  costs,  and  dissolved  the  attach- 
ment, and  tlie  plaintiffs  bring  the  record  to  this  court  by 
appeal. 

It  is  insisted  that  the  verdict,  so  far  as  it  relates  to  the 
attachment  issue,  is  contrary  to  the  preponderance  of  the  evi- 
dence. There  was  some  evidence  given  of  certain  admissions 
and  acts  of  the  defendant  which,  if  unexplained,  would  have 
some  tendency  to  show  an  intention  and  also  an  attempt  on  his 
part  to  secrete  certain  portions  of  liis  property  from  his  cred- 
itors, but  said  evidence  is,  at  best,  but  weak  and  inconclusive, 
and  as  it  is  directly  disputed  by  the  testimony  of  the  defend- 
ant himself,  we  are  not  able  to  say  that  the  jury  were  not  jus- 
tified in  finding  that  issue  for  the  defendant.  The  utmost 
that  can  be  said  is  that  the  evidence  was  conflicting,  and  the 
jury  having  seen  and  heard  the  witnesses,  were  best  able  to 
judge  as  to  their  credibility  and  determine  the  facts  in  respect 
to  which  their  testimony  differed.  As  they  have  resolved  the 
conAJpt  in  favor  of  the  defendant  we  see  no  reason  for  dis- 
turbing tlieir  finding. 

The  plaintiffs'  account  upon  which  the  suit  was  brought 
was  for  goods  and  merchandise  sold  and  delivered  by  them  to 
the  defendant,  and  as  to  the  balance  due  upon  said  account 
there  is  little  or  no  controversy.     This  balance  was   $524. 
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The  principal  contest  arises  npon  the  defendant's  set-ofiF. 
The  setoff  claimed  is  for  damages  arising  from  an  alleged 
breach  by  the  plaintiffs  of  a  contract  by  which  they  agi-eed 
to  sell  and  deliver  to  the  defendant,  within  a  given  time,  cer- 
tain commodities,  at  a  stipulated  price.  The  defendant  was  a 
manufacturer  of  leather,  and  was  making  use  of  a. process 
which  he  had  learned  in  Germany,  by  which  skins  taken  from 
the  ramps  of  horses  and  known  to  the  trade  as  '* horse  butts" 
were  manufactured  into  leather  suitable  for  use  in  making 
uppers  of  shoes.  The  defendant's  plea  of  set-off  alleges  that,' 
on  the  5th  day  of  October,  1684,  the  plaintiffs  entered  into  a 
contract  with  the  defendant,  by  which  they  sold  to  him  500 
horso  butts  at  $2.25  apiece,  to  be  delivered  on  or  before 
January  1,  1 885,  and  to  be  paid  for  after  the  entire  quantity 
had  been  delivered;  that  they  failed  to  deliver  to  him  said 
horse  butts,  and  that  the  defendant  thereby  suffered  damages 
by  reason  of  being  deprived  of  his  gains  and  profits,  in  the 
sum  of  $900. 

The  evidence  as  to  the  contract  alleged  is  conflicting,  but 
there  is  sufficient  evidence  to  sustain  a  finding  that  said  con- 
tract was  entered  into  substantially  as  alleged ;  that  tlie  plaint- 
iffs delivered  to  the  defendant  on  said  contract  100  horse 
butts  which  were  paid  for  at  the  time  of  their  delivery,  but 
neglected  and  refused  to  deliver  to  him  the  remaining  400- 

As  bearing  on  the  question  of  damages,  the  plaintiffs  gave 
evidence  tending  to  show  that,  at  the  time  in  question^  horse 
butts  were  a  commodity  well-known  in  the  marketand  having, 
a  fixed  maiket  value,  and  that  they  were  easily  obtainable, 
and  were  then  worth  in  the  market  not  to  exceed  $2.25  apiece. 
The  defendant,  on  the  other  hand,  gave  evidence  tending  to 
show  that  there  were  no  horse  butts  in  the  market,  and  that 
none  could  be  obtained;  that  the  defendant,  after  making  his 
contract  with  the  plaintiffs,  sold  various  quantities  of  the 
leather  to  be  manufactured  from  those  purchased  of  tlie  p]jaint^ 
iffs  to  his  customers,  the  amount  so  sold  being  about  250  in 
all,  the  profits  of  such  sales,  after  allowing  for  the  expense  of 
manufacturing  the  skins  into  leather,  being  about  100  percent; 
that  on  the  refusal  of   the  plaintiffs  to  fill  their  contract,  he 
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endeavored  to  buj  them  in  the  market  but  failed  to  tnd  any, 
and  even  sent  to  New  York  for  them  with  like  result. 

If  the  jury  believed  tlie  defendant's  evidence  and  adopted 
his  theory  of  the  case — and  from  the  nature  of  their  verdict 
we  must  assume  that  they  did — we  can  not  say  that  the  dam- 
ages awarded  by  them  to  the  defendant  for  the  breach  by  the 
plaintiffs  of  their  contract  of  sale  were  excessivie.  The  rule 
applicable  to  sales  of  personal  property  is,  that  where  the  artic!e 
is  one  that  can  be  bought  in  tlie  market,  the  proper  measure  of 
damages  for  the  breach  of  the  contract  to  deliver;  is  the  dif- 
ference between  the  contract  price  and  the  market  price  at  the 
time  of  the  breach.  But  where  the  vendee  can  not  obtain  the 
article  purchased  in  the  market  this  rule  is  not  applicable,  and 
resort  must  be  had  to  other  elements  of  value.  Capen  v 
De  Steiger  Glass  Co.,  105  111.  185;  Tribune  Go.  v.  BradsJiaw 
18  III.  App.  17.  Where  the  article  can  not  be  obtained  in  the 
market  or  elsewhere,  so  that  the  purchaser  can  not  supply 
himself  with  it  from  other  sources,  the  measure  of  damages 
is  the  actual  loss  which  he  has  sustained ;  and  if  he  has  mado 
sale  of  the  article  purchased  to  another,  and  by  reason  of  the 
failure  of  his  vendor  to  deliver,  he  is  prevented  from  filling, 
his  contract  with  his  purchaser,  his  measure  of  damages  is  the 
difference  between  the  price  at  which  he  had  sold  and  the 
price  which  he  had  agreed  to  pay.  France  v.  Gaudet,  L.  K., 
6  Queen's  Bench,  199;  McHose  v.  Fulmer,  73  Pa.  St.  365;  1 
Sutherland  on  Damages,  91. 

The  rule  of  daniages  here  laid  down  was  the  one  adopted 
by  the  court  below  in  the  instructions  to  the  jury.  We  think 
the  instructions  were  substantially  correct,  and  we  find  no  ma, 
terial  error  in  the  rulings  of  the  court  in  the  course  of  the 
trial.  The  verdict,  then,  being  sustained  by  the  evidence,  wo 
see  no  reason  for  disturbing  the  judgment.  The  judgment 
will  be  affirmed. 

Judgment  affirmed. 
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Feedeeika  Schkaedee 

V. 

Henry  Schraeder. 

Husband  and  W{fe — Separate  Maintenance — Dheretian, 

» 

In  action  for  separate  maintenance,  the  chancellor  has  a  large  diRcreti on, 
"which  is  properly  exercised  in  discourai^inpr  the  continuation  of  a  separation 
bjtween  husband  and  wife,  where  the  cause  of  such  separation  is  trivial. 

[Opinion  filed  April  11,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
MuKKAY  F.  TcLEY,  Judgo,  presiding. 

Messrs.  Cutting  &  Austin,  for  appellant. 

Messrs.  Campbell  &  Custeb,  for  appellee. 

MoRAN  P.  J.  This  is  an  appeal  from  an  order  dismissing  a 
bill  tiled  by  appellant  against  appellee  for  separate  mainte- 
nance. It  appears  that  about  six  weeks  after  complainant  was 
married  to  defendant  she  left  him.  They  had  quarreled 
more  or  less  while  they  were  living  together,  and  she  had 
threatened  to  leave,  and  finally  did  leave,  he  telling  her  to  go. 

The  next  day  she  went  back  accompanied  by  the  minister 
and  her  father,  and  offered  to  return  to  him  and  live  with  him 
again,  but  he  said  he  did  not  want  her.  Shortly  after,  her 
sister  tried  to  reconcile  defendant  to  receive  his  wife  and  live 
with  her,  but  he  again  refused.  After  the  bill  was  filed  he 
went  and  asked  her  to  return  to  him  and  she  refused  to  do  so. 

On  the  hearing  he  swore  that  he  was  willing  to  live  with 
her  if  she  would  treat  him  right  and  not  quarrel  with  him, 
and  that  if  she  had  come  back  alone  when  she  came  with  wit- 
nesses,  and  offered  to  live  with  him,  he  would  have  received 
her.  Her  father's  house  at  which  she  stopped  was  only  eighty 
rods  from  her  husband's. 

She  said  in  answer  to  the  court,  that  she  could  not  live  with 
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her  hasbaad  again.  There  does  not  seem  to  have  been  any 
substantial  cause  of  quarrel  between  complainant  and  her  hus- 
band when  she  left  hira,  though  it  is  apparent  that  they  w^ere 
not  living  happily.     For  the  separation  both  were  to  blame. 

There  seems  to  be  no  reason  why  they  should  not  be  recon- 
ciled and  live  together  as  husband  and  wife.  She  did  not  get 
a  vested  right  to  separate  maintenance  simply  because  her 
husband  refused  to  receive  her  when  she  went  back,  and  under 
the  circumstances  we  think  she  ought  to  have  gone  back  when 
he  requested  her  after  the  bill  was  filed.  The  policy  of  the 
law  is  to  maintain  the  marriage  relation  after  it  is  entered 
upon  and  not  to  allow  separations  for  trivial  causes,  and  we 
think  the  court  below  was  right  in  dismissing  the  bill  and 
leaving  complainant  to  return  to  her  husband  in  a  wifely  man- 
ner, and  in  good  faith  make  the  attempt  to  live  with  him. 

If  he  should  ill-treat  her,  or  if,  upon  an  unequivocal 
attempt  to  return  to  him,  he  shall  repulse  her  or  refuse  to  co- 
habit with  her  as  her  husband,  the  decree  in  this  case  will  not 
bar  her  remedy  against  him. 

A  large  discretion  is  lodged  in  the  chancellor  in  separate 
maintenance  cases,  and  it  is  properly  exercised  in  discouraging 
rather  than  encouraging  the  permanency  of  separation  between 
husband  and  wife,  and  under  the  circumstances  appearing  in 
the  record,  we  think  the  discretion  was  wisely  exercised  in  this 
case. 

The  judgment  will  therefore  be  affirmed. 

Decree  affirmed. 


Leopold  Schlesinger  et  al. 

V. 

Bennett  B.  Nunan. 

Pracfke— Continuance — Absence  of  Party* 

Where  a  party  who  ia  a  material  witness  in  his  own  behalf  leaves  home, 
even  on  account  of  his  health,  when  his  suit  is  liable  to  be  called  for  trial,  his 
absence  is  iusufficieat  as  ground  for  a  continuance. 
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[Opinion  filed  April  11,  1888.] 

Appeal  from  the  Superior  Court  of  CookConnty;  the  Hon, 
JosKPU  E.  Gary,  Judge,  presiding. 

Messrs.  Kbaus,  Mayer  &  Stein,  for  appellants. 

Mr.  Samuel  Chandler,  for  appellee. 

Bailey,  J.  This  suit  was  brought  by  Bennett  B.  Xnnan 
against  Leopold  Schlesingcr  and  David  Mayer,  before  a  Justice 
of  the  Peace,  where  a  judgment  was  rendered  in  favor  of  tlie 
])laintiff  for  §10. 10  and  costs.  The  plaintiflE  appealed  to  tho 
Sujjerior  Court,  where  a  trial  was  had  before  the  court,  a  jury 
being  waived,  resulting  in  a  judgment  in  favor  of  the  plaintitf 
for  $121>.4:l  and  costs,  and  the  defendants  have  appealed  to 
this  court. 

Tlie  assignment  of  error  upon  which  the  defendants  chiefly 
rely  is  the  one  which  calls  in  question  the  decision  of  the  court 
denying  the  defendants'  motion  for  a  continuance.  It  appears 
that  on  April  21,  1887,  a  stipulation  was  entered  into  by  the 
^ parties  whereby  a  jury  was  waived  and  the  cause  submitted 
to  the  court  to  be  tried  upon  five  days  notice  by  either  party. 
On  the  13th  day  of  June,  1887,  said  cause  being  on  the  trial 
calendar  of  the  Superior  Court,  a  motion  was  made  on  behalf 
of  the  defendants  for  a  continuance,  on  the  ground  of  the 
absence  of  siiid  David  Mayer,  one  of  the  defendants,  who 
was  a  material  witness  for  the  defense.  The  affidavit  read 
in  sup|)ort  of  the  moti(»n  satisfactorily  establishes  the  ma- 
teriality of  Mayer's  testimony,  and  that  the  defendant- had  no 
other  witness  by  whom  the  same  facts  could  be  proved. 

By  way  of  sliowing  that  due  diligence  had  been  nsed  to 
obtain  the  testimony  of  said  witness,  or  want  of  time  to  obtain 
it,  said  affiJavit  states  tliat  said  David  Mayer,  before  any 
attempt  was  made  to  have  said  cause  tried,  was  suffering  from 
sickness  and  nervous  depression,  and  that  on  that  account,  c>n 
or  about  June  8,  1887,  and  before  said  cause  was  attempted  to 
be  tried  or  placed  on  the  calendar  for  trial,  he  sailed  for 
Europe,  on  medical  advice,  for  a  temporary  stay,  not  exceeding 


First  Districjt — October  Term,  1887.      527 
I  -      -  -        ■ 

Scblesinger  y.  Nunan. 

four  weoks,  and  that  he  was  then  on  such  voyage  and  still  sick 
as  aforesaid;  that  said  David  Mayer  did  not  and  could  not 
know  that  said  cause  would  be  reached  for  trial  at  the  ,June 
term  of  said  court  at  the  time  he  left,  and  that  the  defendants 
expected  to  procure  the  testimony  of  said  witness  by  the  next 
terra  of  court  at  which  said  cause  would  be  reached. 

We  are  of  the  opinion  that  the  affidavit  fails  to  show  the 
use  of  such  diligenee  to  obtain  the  testimony  of  the  absent 
witness  as  the  law  requires.  Tlie  witness  was  one  of  the  de- 
fendants, and  must  be  presumed  to  liave  been  fully  aware,  at 
the  time  he  left  on  his  trip  to  Europe,  that  the  suit  was  pend- 
ing against  him,  and  that  it  was  liable  to  be  called  up  for  trial 
at  any  time  on  five  days  notice.  It  was,  tlierefore,  negligence 
for  him  to  go  away  without  arrangements  for  a  postponement 
of  the  trial  until  his  return,  or  without  leaving  his  testimony 
behind  him  in  the  form  of  a  deposition.  He  had  no  right, 
merely  because  the  plaintiff  had  given  no  intimation  of  an 
intention  to  notice  the  cause  for  trial  during  his  absence,  to 
assume  that  he  T^ould  not  do  so.  Ordinary  diligence  required 
him,  before  going  away  to  be  absent  for  a  number  of  weeks, 
to  provide  against  the  contingency  of  the  plaintiff's  electing 
to  proceed  to  a  ti'ial  before  his  return. 

Where  the  absent  witness  is  the  party  himself,  very  differ- 
ent rules  obtain  from  those  which  govern  cases  where  the 
witness  is  one  who  is  in  no  way  interested  in  tlie  suit,  and 
whose  attendance  can  be  compelled  only  by  the  ordinary  proc- 
ess of  subpoena.  A  party  who  is  a  material  witness  in  his 
own  behalf  must  have  his  testimony  ready  for  use  at  the  trial, 
unless  prevented  from  so  doing  by  some  obstacle  which  by  the 
exercise  of  reasonable  diligenee  he  can  not  overcome,  and  the 
obstacle  should  not  be  one  which  he  has  created  by  his 
own  voluntary  act.  If  he  allows  considerations  of  business  or 
pleasure  or  even  regard  for  his  own  health  to  call  him  away 
at  a  time  when  his  suit  is  liable  to  be  called  for  trial  and  he 
thereby  loses  the  benefit  of  his  own  testimony,  he  must,  ordi- 
narily, suffer  the  consequences..  We  are  of  the  opinion  that 
no  sufficient  ground  for  a  continuance  was  disclosed  by  the 
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affidavit,  and  that  there  was  do  error  in  denying  the  defend- 
antb'  motion  in  that  behalf. 

No  questions  of  law  were  raised  at  the  trial,  and  the  evi- 
dence, though  somewhat  conflicting,  is  sufficient  to  snstain  the 
finding  and  jndgment.  There  is,  so  far  as"  we  are  able  to  see, 
no  error  in  tlie  record,  and  the  judgment  will  therefore  be 
affirmed. 

Judgment  affirmed. 


Dankmab  Adleb  et  al. 

V. 

The  World's  Pastime  Exposition  Company  et  ai.. 

IfprAflwic'a  Lieri'-Express  Contract — Statutory  Limitation—Services  qf 
Architect, 

A  petition  for  a  mechanic's  Hen,  when  based  upon  an  express  con. 
tract,  will  not  be  siiKtained,  unless  the  contract  allegred  specifies  a  time 
for  the  completion  of  the  work  or  furnishing  of  materiala  within  the  time 
limited  by  the  statute. 

[Opinion  filed  April  11,  188S.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuKRAY  F.  TuLKY,  Judgc,  presiding. 

Messrs.  Moses  &  Newman,  for  appellants. 

No  appearance  for  appellees. 

Bailey,  J.  This  was  a  petition  for  a  mechanic's  Hen.  The 
contract  alleged  in  the  petition  was  in  writing,  and  was 
executed  April  29,  1886.  By  it  the  petitioners,  who  were 
architects  and  6ii[)erintendents  in  the  erection  of  buildings, 
ai^reed  to  furnish  the  drawings  and  specifications,  superintend 
the  erection,  and  audit  and  make  settlement  of  all  accounts  in 
the  erection  of  certain  buildings,  which  the  World's  Pastime 
Exposition  Company   was   then  about  to   erect  on  certain 
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grounds  situate  in  Hyde  Park,  Illinois,  and  also  to  act  as 
supervising  architects  in  the  general  arrangement  and  improve- 
ment of  said  grounds  and  accessories  during  the  summer  of 
1S86,  and  for  said  services  they  were  to  be  paid  the  sura  of 
$5,000,  of  which  §3,000  was  to  be  paid  in  cash,  viz.,  $1,500  on 
the  1st  day  of  June,  1886,  and  $1,500  upon  the  completion  of 
the  buildings  and  the  settlement  of  all  contracts,  and  the 
remaining  $2,000  was  to  be  paid  in  full-paid  shares  of  the  cap- 
ital stock  of  said  company,  for  which  certificates  were  to  be 
delivered  to  the  petitioners  on  or  after  July  1,  1886,  at  the 
petitioners'  option.  The  petition  alleges  a  complete  perform- 
ance of  said  contract  by  the  petitioners  prior  to  August  1, 
1886,  and  that  said  company  Iiad  j^aid  them  only  $1,500,  leav- 
ing $3,500  duo  and  unpaid.  A  demurrer  to  the  petition  was 
sustained  by  the  court  below,  and  the  petitioners  having 
elected  to  abide  by  their  petition,  a  decree  was  entered  dis- 
missing the  petition  at  the  costs  of  the  petitioners. 

The  petition  was  clearly  insufficient  in  failing  to  show  that, 
by  the  terms  of  the  contract,  the  time  for  the  completion  of 
the  work  was  not  beyond  three  years  from  the  commencement 
thereof.  The  third  section  of  the  statute  in  relation  to 
mechanic's  liens  provides,  that  when  the  contract  is  expressed, 
no  lien  shall  be  created  under  said  statute  if  the  time  stipu- 
lated for  the  completion  of  the  work  or  the  furnishing  mate- 
rials is  beyond  three  years  from  the  commencement  thereof, 
and  the  rule  has  therefore  become  well  established  that  a  peti- 
tion for  a  mechanic's  lien  will  not  be  sustained  where  it  is 
based  upon  an  express  contract,  unless  the  contract  alleged 
specifies  a  time  for  the  completion  of  the  work  or  the  furnish- 
ing of  materials  within  the  time  Jimited  by  the  statute.  Cook 
V.  Vrceland,  21  111.  431;  Cook  v.  Heald,  21  111.  425;  Cook  v. 
Eofinot,  21  111.  437;  Senior  v.  Brebnor,  22  111.  252;  McClur- 
ken  v.  Logan,  25  111.  79;  Phillips  v.  Stone,  25  111.  77;  Scott 
V.  Keeling,  25  HI.  358;  Coburn  v.  Tyler,  41  III.  354;  Fish  v. 
Stubbings,  65  111.  492;  Powell  v.  Webber,  79  111.  134;  Boas- 
ley  V.  Webster,  64  HI.  458;  Berlanger  v.  Hersey,  90  111.  70; 
Austin  V.  Wohler,  5  111.  App.  300. 

Vox.  XXVI   34 
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The  contract,  which  is  set  out  in  the  petition  in  exte?iso,  fixes 
no  time  within  which  the  labor  stipulated  for  was  to  be  per- 
formed, except  that  the  services  as  supervising  architect*  in 
the  general  arrangement  and  improvement  of  the  defendant's 
grounds  and  accessories,  were  limited  to  the  summer  of  1886. 
As  to  all  the  other  labor  and  services  no  time  of  performance 
is  fixed,  and  it  is  doubtful,  to  say  the  least,  whether  the  serv- 
ices, as  to  which  the  time  of  performance  is  fixed,  are  of  such 
a  nature  as  would  entitle  the  petitioners  to  a  lien. 

If  it  be  said  that  the  contract  is  partly  expressed  and  partly 
implied,  so  as  to  fall  within  the  doctrine  laid  down  by  this 
court  in  Austin  v.  Wohler,  5  111.  App.  300,  the  answer  is  that 
the  petition  does  not  attempt  to  state  a  case  under  the  Ftatnte 
in  relation  to  contracts  partly  expressed  and  partly  implied. 
The  present  case,  so  far  as  this  question  is  concerned,  must  be 
governed  by  Berlanger  v.  Hersey,  90  111.  70,  where  the  same 
suggestion  was  met  by  the  answer  that  no  such  case  was  made 
by  the  petition. 

We  are  of  the  opinion  that  the  demurrer  to  the  petition 
was  properly  sustained,  and  the  decree  dismissing  it  for  want 
of  equity  will  therefore  be  affii-med 

Decree  affirmed. 


|".?X  Eugene  S.  Pike 


V. 

Levi  Z.  Leiter  et  al. 

Landlord  and  Tenant — Ground  Leaae — Provision  for  Renewal — Com- 
pliance with — Use  of  Part  of  Premises  for  Street — Duty  of  Grantee  of 
Lessor — Appraisement — Award  of  Umpire — New  Lease — Tender  and  Ac^ 
ceptanee — Parol  Evidence. 

1.  Upon  a  bill  and  cross-bill  involving^  a  ground  lea»e  of  certain  premises 
and  a  renewal  thereof  under  the  provisions  of  the  origrinal  lease,  it  is  held: 
That  the  grantee  of  the  original  lessor  obtained  no  title  to  the  part  of  the 
premises  in  question,  of  which  the  city  had  acquired  title  for  use  as  pa  it  of 
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&  stre«^t;  that  the  avard  made  by  the  umpire  appointed  by  the  appraisers 
18  valid,  the  appraisal  to  fix  the  rental  for  the  new  term  not  including  the 
pitrtion  of  the  premises  used  as  a  part  of  the  street;  and  that  the  new  lease 
tendered  by  the  owner  was  duly  accepted  and  is  a  valid  and  subsisting 
lease. 

2.  The  acceptance  of  an  instrument  is  a  matter  of  intention  to  be  gath- 
ered from  the  acts  and  words  of  the  person  to  whom  it  is  offered. 

3.  In  the  absence  of  fraud,  parol  words,  whether  prior,  contemporane- 
ous, or  subsequent,  are  inadmissible  to  alter  or  annul  a  sealed  insiiument. 

[Opinion  filed  May  16,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon,  GwYNN  Gabjnett,  Judge,  presiding. 

In  1866,  A.  Nisbet  Turnbull,  being  the  owner  in  fee  of  cer- 
tain parcels  of  land  in  the  City  of  Chicago,  by  an  indenture  of 
lease  demised  to  James  H.,  George  S.  and  Chauncey  T. 
Bowen,  five  lots  by  the  following  description: 

"Lots  numbered  one  (1),  two  (2),  three  (3),  four  (i)  and 
five  (5),  in  B.  S.  Mot-ris'  subdivision  of  original  lots  two  (2), 
three  (3)  and  the  north  one  quarter  (J-)  of  six  (6),  in  block  two 
(2),  in  fractional  section  fifteen  (15),  addition  to  Chicago,  said 
premises  being  situated  on  the  southeast  corner  of  State  and 
Madison  Streets,  and  constituting  a  square  piece  of  ground, 
with  a  frontage  of  100  feet  on  State  Street,  and  of  100 
feet  on  Madison  Street;"  for  a  term,  commencing  on  July 
1, 18i66,  and  ending  July  1, 1885.  at  an  annual  rental  of  $3,200, 
payable  in  quarterly  installments  of  $800  each. 

The  lessees  agreed  to  erect,  within  a  reasonable  time,  first 
class  storehouses,  to  cover  the  entire  front  of  said  premises, 
and  to  keep  said  buildings  insured  in  an  amount  not  less  than 
$20,000;  the  lessor,  for  himself,  his  heirs  and  assigns,  cove- 
nanted with  the  lessees,  their  administrators,  executors  and 
assigns,  to  pay  the  value  of  the  buildings,  as  follows:  one- 
third  cash  at  the  expiration  of  the  term,  and  the  remainder 
in  two  annual  installments,  in  one  and  two  years,  with  interest 
at  six  per  cent,  such  value  to  be  ascertained  as  follows:  That 
the  lessor  and  the  lessees  should  severally  appoint  one  disin- 
terested real  estate  owner  in  Chicago  to  value  the  buildings, 
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and  if  said  two  persons  should  differ  in  regard  to  the  Talne, 
they  should  appoint  a  proper  person  to  be  umpire  between 
them,  and  the  decision  of  such  two  persons  first  named,  or,  in 
case  of  their  disagreement,  of  such  umpire,  should  be  final 
and  conchisive. 

It  was  further  provided  in  said  lease  that  if  eaid  lessees, 
their  administrators,  executors  or  assigns,  should,  as  early  as 
two  years  before  the  expiration  of  the  aforesaid  term,  signify 
to  the  lessor,  his  heirs  or  assigns,  their  desire  to  take  a  new 
lease  of  the  land  aforesaid,  for  a  term  of  twenty  years  next 
after  the  expiration  of  the  term  first  granted,  at  an  annual 
rental  equal  to  six  per  cent,  upon  the  value  of  said  land  at  the 
end  of  said  term*  the  said  lessor,  his  heirs  or  assigns,  instead  of 
paying  for  said  buildings  at  the  end  of  said  first  term,  should  and 
would  make  and  execute  to  said  lessees,  their  heirs  or  assigns^ 
a  new  lease  of  said  premises  for  a  term  of  twenty  years  next 
after  the  expiration  of  the  said  first  term,  at  an  annual  rental 
equal  to  six  per  cent,  of  the  value  of  the  land  (exclusive  of 
the  buildings)  at  the  end  of  said  first  term.  Such  new  lease 
to  contain  all  the  covenants  contained  in  said  first  lease  except 
the  covenants  for  the  renewal  of  the  lease  and  for  the  pur- 
chase of  the  buildings,  and  also  to  contain  a  covenant  that  at 
the  expiration  of  the  term  named  in  said  new  lease,  said  les- 
sor, his  heirs  or  assigns,  would  pay  to  said  lessees,  their  exec- 
utors, administrators  or  assigns,  such  a  sum  of  money,  cash  in 
liand,  as  the  buildings  then  on  said  premises  should  be  fairly 
worth  for  building  materials;  that  for  the  pur|)ose  of  such 
new  lease  the  value  of  said  land,  at  the  expiration  of  said  first 
terra,  should  be  fixed  and  determined  conclusively,  by  appi^aisal 
of  persons  of  the  character  aforesaid,  to  be  appointed  in  the 
manner  aforesaid,  at  least  one  month  before  the  expiration  of 
said  first  term;  that  the  annual  rental  under  said  new  lease 
should  be  a  sum  equal  to  six  per  cent  of  the  value  so  deter- 
mined. The  lessees  further  agreed  to  pay  all  water  rates, 
taxes  and  assessments. 

The  lease  also  provided  that  if  any  installment  of  rent 
should  remain  unpaid  for  thirty  days,  the  lessor  might  sell  at 
auction,  to  the  highest  bidder,  all  the  buildings  and  improve- 
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mentfi  on  said  premises,  and  all  the  right,  title  and  interest  of 
the  lessees  in  the  demised  premises,  which  sale  should  be  a 
perpetual  bar  to  the  rights  of  the  lessees. 

The  lease  contained  no  provision  prohibiting  an  assignment 
thereof,  nor  requiring  the  assent  of  the  lessor  to  any  assign- 
ment After  the  making  of  this  lease  and  on  October  2, 1866, 
A.  N.  Turnbull  conveyed  the  lea6ed  lots,  with  others,  to 
Henry  C.  Turnbull,  trustee. 

About  1868  a  project  was  started  to  widen  State  Street 
from  Madison  to  Jackson  Street,  to  a  width  of  100  feet,  by 
taking  twenty-seven  feet  off  the  west  end  of  the  lots  on  the 
east  side  of  State  Street;  and  by  an  agreement  between  the 
trustee  and  the  lessees,  the  erection  of  permanent  improve- 
ments on  the  demised  lots  was  postponed  until  the  proceeding 
to  widen  State  Sti*eet  should  be  completed  or  the  project 
abandoned. 

The  city  prosecuted  its  proceedings  for  widening,  so  that  in 
1870  net  damages  to  the  reversion  of  the  five  lots  for  the 
twenty-seven  feet  taken  off  from  the  west  end  thereof,  were 
awarded,  aggregating  $26,802.80,  and  to  the  leasehold  the  sum 
of  $700. 

These  damages  wei*e  not  paid  by  the  city,  and  to  prevent 
the  city  from  taking  possession  of  the  twenty-seven  feet  before 
paying,  a  fence  was  kept  up  by  the  tenants  at  the  request  of 
the  landlord's  agent,  till  in  the  year  1 873,  when  the  city  was 
allowed  to  remove  the  fence,  and  improve  the  land  taken 
from  the  street  under  an  agreement  with  the  owner  that  such 
action  should  not  change  the  legal  status  or  prejudice  the 
rights  of  ownership.  The  tenants  had,  prior  to  the  removal 
of  the  fence,  built  on  the  lots  on  the  new  line  of  State  Street. 

Of  the  assessment  made  by  the  city  for  benefits  on  property 
not  injured  or  diminished  by  the  improvement,  something 
more  than  one  half  the  aggregate  was  collected,  but  the 
amount  awarded  to  the  tenants  or  to  the  owners  of  the  rever- 
sion of  the  lots  in  question  was  not  tendered  to  be  paid,  and 
no  notice  that  sufficient  money  for  that  purpose  was  in  the 
hands  of  the  city  treasurer  was  ever  given  in  the  corporation 
newspaper,  as  required  by  Sec.  16,  Chap.  7  of  the  city  charter, 
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under  which  the  proceeding  was  had,  but  the  city  improved 
the  twenty-seven  feet  as  part  of  the  etreet,  and  continued  to 
nso  it  as  euch. 

In  July,  1876,  Turnbull  brought  suit  against  the  city  in  the 
United  States  Circuit  Court  for* the  Northern  District  of  Illi- 
nois to  recover  damages  awarded  to  the  revei^ion,  and  in 
May,  1877,  he  recovered  a  judgment  for  the  amount  of  such 
damages,  and  for  the  interest  thereon  from  the  time  the  city 
had  taken  possession  of  the  land.  This  judgment  was  entered 
after  trial  and  pending  a  motion  for  new  trial  by  stipulations 
between  Turnbull  and  the  city,  by  which  it  was  agreed  tliat 
Turnbull  should  execute  a  conveyance  of  the  twenty-seven 
feet  to  the  city  which  should  be  delivered  to  the  corporation 
counsel  to  be  held  in  escrow  until  the  city  paid  the  judgment. 
The  conveyance  was  executed  and  contained  a  clause  reciting 
that  the  premises  conveyed  were  "to  be  used  as  a  part  of 
State  Street,  this  conveyance  being  made  for  the  sole  purpose 
of  ratifying  and  confirming  certain  condemnation  proceedings 
heretofore  instituted  by  said  City  of  Chicago  under  which  pos- 
session of  said  premises  has  been  taken  by  said  City  of  Chicago. 
This  deed  is  in  no  way  to  affect  the  rights  of  any  lessees  of 
the  premises,  but  is  intended  to  leave  the  rights  of  all  parties 
the  same  as  though  said  city  held  said  premises  solely  under 
said  condemnation  proceedings.^' 

After  the  damages  for  taking  the  land  had  been  fixed  in 
the  condemnation  proceeding,  the  tenants  claimed  that  they 
should  be  allowed  a  rebate  from  the  rent,  but  after  some  dis-. 
cussion  the  matter  was  passed,  and  the  tenants  continued  to 
pay  the  full  rent  reserved  in  the  lease  as  it  became  due^  but 
under  protest  and  claim  that  a  rebate  should  be  allowed. 

On  April  10,  1878,  Turnbull,  the  trustee,  sold  and  conveyed 
to  Levi  Z.  Leiter  the  lots  described  in  the  lease  to  the  Bowens 
(with  other  lots),  "subject,  however,  to  such  rights  as  the  said 
City  of  Chicago  might  have  acquired  to  the  west  twenty-seven 
feet  of  said  lots  as  a  part  of  State  Street,  by  deed,  condemna- 
tion proceedings,  judgment  or  otherwise.'' 

Turnbull,  by  an  agreement  of  the  same  date,  for  a  consid- 
eration of  §3j,000,  assigned  to  Leiter  the  judgment  against 
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the  city  in  the  United  States  Court.  About  June  25,  1879, 
the  city  paid  to  Leiter  the  amount  of  the  judgment  in  t!ie 
United  States  Court,  and  the  conveyance  fromTurnbull  to  tlio 
city  for  the  twenty-seven  feet  was  then  placed  on  record. 

By  means  of  various  mesne  conveyances  the  Bowen  lease 
became  the  property  of  appellant,  Eugene  S.  Pike,  on  July  1, 
1881. 

After  the  convevance  to  Leiter  the  tenants  nnder  the  Bowen 
lease,  including  Pike,  continued  to  pay  the  full  rent  reserved 
in  the  lease,  but  always  under  protest  and  claim  of  rebate,  but 
no  specific  amount  that  should  be  rebated  was  mentioned,  and 
no  negotiations  were  had  with  Leiter  on  the  subject. 

On  April  19,  1883,  Pike  desiring  to  secure  a  renewal  of  the 
lease  under  the  terms  thereof,  served  on  Leiter  a  notice 
addressed  to  him  and  to  the  owners  and  claimants  of  lots  one 
to  five  in  B.  S.  Morris'  subdivision  aforesaid,  at  the  southeast 
comer  of  State  and  Madi^n  Streets,  constituting  a  square  piece 
of  ground,  .with  a  frontage  of  100  feet  upon  State  Street  and 
100  feet  on  Madison  Street;  recites  the  making  of  the  lease 
by  A.  Nibbet  Turnbull  to  the  Bowen  Brothers,  July  2,  1866, 
of  said  premises,  describing  them  as  in  the  original  lease,  and 
the  provision  in  said  lease  in  reference  to  a  renewal,  and  the 
requirement  therein  as  to  notice ;  that  Pike  is  the  owner  by 
purchase  and  agreement  of  said  lease,  and  as  such  owner  sig- 
nifies his  desire  to  take  a  new  lease  of  the  land  aforesaid  for 
the  term  of  twenty  years  next  after  the  expiration  of  the 
original  term  in  the  manner  provided  in  said  original  lease. 

On  June  5,  1883,  Leiter  replied  to  said  notice  as  follows: 

^     "Chicago,  June  6,  1883. 
"Eugene  S.  Pike,  Esq. 

"jD^ay  Sir: — ^In  your  notice  to  me,  dated  April  2,  1883, 
given  by  you,  as  assignee  of  the  lease  formerly  held  by  James 
BL  Bowen,  George  S.  Bowen  and  Cbauncey  T.  Bowen,  of  lots 
one,  two,  three,  foilr  and  five,  in  B.  S.  Morris'  subdivision  of 
original  lots  numbered  two  (2)  and  three  (3),  and  the  north 
quarter  (J)  of  lot  numbered  six,  in  block  number  two,  frac- 
tional section  fifteen  addition  to  Chicago,  dated  July  2,  1866, 
you  state  that  you  desire  to  take  a  new  lease  of  the  land  afore- 
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paid  for  a  term  of  twenty  years  next  after  the  expiration  of 
the  term  granted  by  said  lease  to  the  Bowens. 

*'A8  you  are  aware,  the  west  portion  of  said  lots  (being  the 
west  twenty-seven  feet,  more  or  less)  was  long^  since  condemned 
by  the  City  of  Chicago  for  the  parpose  of  widening  State 
Street,  and  has  for  many  years  been  used  as  a  part  of  State 
Street,  and  can  not,  therefore,  be  included  in  any  new  lease 
given  by  me. 

"  If  you  desire  to  renew  the  lease  upon  that  part  of  said 
lots  not  condemned  by  the  city  for  State  Street,  for  an 
additional  term  of  twenty  years  from  the  expiration  of  the  old 
lease,  you  will  please  notify  me  to  that  effect  in  writing  be- 
fore July  1st,  proximo. 

"  Tours  very  truly, 

*'  L.  Z.  Lkiteb." 

To  this  letter  Pike  replied  as  follows: 

"  Chicago,  June  8,  1883. 
**  L.  Z.  Lkiter,  Esq. 

*"'  Dear  Sir: — Yours  of  the  5th  just  at  hand,  and  in  answer 
will  say  that  in  my  notice  to  you  for  a  new  lease  I  followed 
the  language  of  the  original,  that  vagueness  or  ambiguity  of 
expression  might  be  avoided  and  every  doubt  of  proper  and 
sufficient  notice  silenced.  If  it  \^  true,  as  you  assert,  that  the 
City  of  Chicago  has  legally  condemned  any  portion  of  this 
property,  in  that  case  I  desire  a  new  lease  of  the  uncondemned 
part.  Tlie  laws  of  the  State  make  ample  provision  to  cover 
such  an  emergency.  If,  however,  no  part  of  said  property 
has  been  legally  condemned,  the  notice  for  a  new  lease  is  in- 
tended to  cover  the  exact  property,  in  its  entirety,  embraced 

in  the  old  lease. 

"  Very  resptly.  yours, 

'*  Edgene  S.  Pixe.'^ 
No  further  communication  passed  between  the  parties  on 
the  subject  of  the  renewal  lease  until  April  29,  1885,  when 
Leiter  wrote  Pike  as  follows: 

*^  Ei'GKNE  S.  Pike,  Esq. 

^^Dtar  Sir: — You  are  hereby  notified  that  I  have  selected 
Van  II.  Iliggins  to  act  as  appraiser  on  my  part,  under  the  pro- 
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vision  of   the  lease  from  A.  Nisbet   Turnbull  to   James  II. 

Bowen,  George  S.  Bowen  and  Chauncey  T.  Bowen,  of  lots 

one  to  five,  inclusive,  in  B.  S.  Morris'  subdivision  of  orisrinal 

lots  two,  three,  and  north  one  quarter  (J-)  of  six,  in  block  two, 

in  fractional  section  fifteen  addition  to  Chicago,  dated  July 

2,  1866. 

"  Levi  Z.  Leiter." 

Pike  replied  by  the  following  notice: 

"Chicago,  111.,  May  2,  1885. 

"  Levi  Z.  Leiter,  Esq. 

^^  Dear  Sir: — You  are  hereby  informed  that  I  have  chosen 

Potter  Palmer,  Esq.,  to  act  for  me  as  appraiser  under   the 

provisions  of  the  lease  made  by  A.  Nesbit  Turnbull  to  James 

H.  Bowen,  George  S.  Bowen  and  Chauncey  T.  Bowen,  of  lots 

one  to  five,  inclusive,  in  B.  S.  Morris'  subdivision  of  original 

lots  two,  three,  and  north  one  quarter  (J)  of  six,  in  block  two, 

in  fractional  seciion  fifteen  addition  to  Chicago,  dated  July 

2,  18S6. 

"  Very  truly  yours, 

"  Eugene  S.  Pike." 

Said  appraisers  were  unable  to  agree  upon  the  value  of  the 
premises,  and  by  tlie  following  instrument  they  appointed 
Mark  Skinner  to  be  umpire: 

"  Whereas,  on  the  second  day  of  July,  A.  D.  1866,  A.  Nis- 
bet  Turnbull,  of  Baltimore,  Maryland,  as  party  of  the  first 
part,  and  James  H.  Bowen,  George  S.  Bowen  and  Chauncey 
T.  Bowen,  as  parties  of  the  second  part,  of  the  City  of  Chi- 
cago, State  of  Illinois,  executed  a  lease  of  that  date  for  cer- 
tain premises  in  said  City  of  Chicago,  known  as  lots  numbered 
one  (1),  two  (2),  three  (3),  four  (4)  and  five  (5),  in  B.  S.  Mor- 
ris' subdivision  of  original  lots  two  (2),  three  (3),  and  the 
north  one  quarter  of  six  (6),  in  block  two  (2),  in  fractional 
section  fifteen  (15)  addition  to  Chicago,  said  premises  being 
situate  on  the  southeast  corner  of  State  and  Madison  Streets, 
and  constituting  a  square  piece  of  ground,  with  a  frontage  of 
100  feet  on   State  Street  and  100  feet  on  Madison  Street. 

"  And  whereas,  in  and  by  said  lease,  said  lessees,  James  IT., 
George  S.  and  Chauncey  T.  Bowen,  and  their  assigns,  have  a 
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right  of  renewal  for  the  term  of  twenty  year?,  on  giving  notice 
as  required  by  said  lease,  and  procuring  an  appraisement  of 
the  value  of  said  lands,  to  fix  the  amount  to  be  paid  as  rent  on 
a  basis  of  six  per  cent,  annually  upon  the  value  of  said  land. 

"  And  whereas  Levi  Z.  Leiter  has  become  the  owner  of 
said  lands  and  Eugene  S.  Pike  has  become  the  assignee  and 
owner  of  the  interests  of  said  Bowens  under  said  lease. 

"  And  whereas  said  Leiter  has  chosen  as  an  appraiser  to  fix 
the  value  of  said  lands,  under  said  lease,  as  such  owner  thereof, 
Van  IL  Iliggins,  to  act  for  and  represent  the  owner  in  apprais- 
ing said  lots  and  lands. 

"And  whereas  said  Pike  has  chosen  as  appraiser  to  fix  the 
value  of  said  lands  under  said  lease  as  the  owner  of  leasehold 
estate  and  of  the  interests  of  said  Bowens  under  said  lease, 
Potter  Palmer,  to  act  for  and  represent  the  owner  of  said 
leasehold  estate  in  appraising  said  land  and  lots  under  said 
lease,  and  in  pursuance  of  its  terms. 

"  And  whereas  both  of  said  appraisers  have  consented  to  act 
in  the  premises;  and  whereas,  after  canvassing  the  mattei*s 
submitted  to  them,  and  trying  to  agree  upon  the  valuation 
thereof,  they  have  been  unable  to  agree  upon  the  value  thereof. 

"  And  whereas  in  and  by  the  terms  of  said  lease  it  is  stipu- 
lated and  agreed  that  in  such  case  said  appraisers  or  parties 
chosen  to  fix  the  value  of  said  premises  shall  choose  a  proper 
person  to  be  umpire  between  them. 

"Now,  therefore,  in  pursuance  of  the  terms  of  said  lease,  and 
the  authority  thereby  conferred  upon  the  undersigned  by  the 
terms  thereof,  and  by  the  owners  of  said  land  and  said  lease- 
hold estate, 

"  We,  the  undersigned,  do  hereby  appoint  the  Hon.  Mark 
Skinner  to  be  umpire  between  us,  to  decide  as  to  the  value  of 
said  lots  and  lands  under  and  in  pursuance  of  the  terms  of 
said  lease. 

"Witness   our   hands  and   seals  this  8th  day  of  May,  A. 

D.  1865. 

"  Van  H.  Hiqgins,        (Seal) 

"Appraiser  chosen  by  Leiter. 

"  Potter  Palmkb,  (Seal) 

"Appraiser  for  Mr.  Pike." 
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Afterward  Skinner  made  an  award  in  writing  in  the  follow- 
ing terms: 

<•  Whereas,  on  the  2d  day  of  July,  A.  D.  1866,  A.  Nisbot 
TiirnbuU,  of  Baltimore,  Marj'land,  as  party  of  the  first  pait, 
and  James  H.  Bowen,  George  S.  Bowen  and  Chauncey  T. 
Bowen,  as  parties  of  the  second  part,  of  the  City  of  Chicago, 
State  of  Illinois,  executed  a  lease  of  that  date  for  certain  prem- 
ises in  said  City  of  Chicago  known  as  lots  numbered  one  (1), 
two  (2),  three  (3),  four  (4)  and  five  (5),  in  B.  S.  Morris'  sub- 
division of  original  lots  two  (2),  three  (3),  and  the  north  one 
quarter  of  six  (6),  in  block  numbered  two  (2),  in  fractional 
section  fifteen  (15)  addition  to  Chicago,  said  premises  being 
situate  on  the  southeast  corner  of  State  and  Madison  Streets, 
and  constituting  a  square  piece  of  ground,  with  a  frontage  of 
one  hundred  (100)  feet  on  State  Sti*eet  and  of  one  hundred 
(100)  feet  on  Madison  Street. 

'^And  whereas,  in  and  by  said  lease,  said  lessees,  James  H. 
Bowen,  George  S.  Bowen  and  Chauncey  T.  Bowen,  and  their 
assigns,  have  a  right  of  renewal  for  the  term  of  twenty  (20) 
years,  on  giving  notice  as  required  by  said  lease,  at  a  rental  of 
six  (6)  per  centum  annually  upon  the  value  of  said  premises, 
to  be  determined  by  an  appraisement  in  the  manner  prescribed 
in  said  lease;  and  whereas  Levi  Z.  Leiter  has  become  the 
owner  of  said  lands,  and  Eugene  S.  Pike  has  become  the 
assignee  and  owner  of  the  interests  of  said  Bowens  under  said 
lease. 

"And  whereas  said  Leiter  has  chosen  as  an  appraiser  to  fix 
the  value  of  the  said  lands  under  said  lease,  as  such  owner 
thereof,  Yan  H.  Higgins,  to  act  for  and  represent  the  owner 
in  appraising  said  lots  and  lands. 

''And  whereas  said  Pike  has  chosen  as  appraiser  to  fix  the 
value  of  said  lands  under  said  lease,  as  the  owner  of  the  lease- 
hold estate  and  of  the  interests  of  said  Bowens  under  said 
lease.  Potter  Palmer,  to  act  for  and  to  represent  the  owner  of 
said  leasehold  estate  in  appraising  said  lands  and  lots  under 
said  lease  and  in  pursuance  of  its  terms. 

"And  whereas  both  of  the  said  i.ppraisers  have  consented 
to  act  in  the  premises;  and  whereas,  after   canvassing   the 
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matters  submitted  to  tliem,  and  trying  to  af^ree  upon  the  val- 
uation thereof,  they  have  been  unable  to  agree  upon  tho  value 
thereof. 

"  AAd  whereas  in  and  by  the  terms  of  said  lease  it  is  stipu- 
lated and  agreed  that  in  such  case  said  appraisers,  or  parties 
chosen  to  fix  the  value  of  said  premises,  shall  choose  a  person 
to  be  um))ire  between  them. 

*' And  whereas  the  said  Van  H.  Higgins  and  Potter  Palmer, 
in  pursuance  of  the  terms  of  siiid  lease,  and  the  authority 
thereby  conferred  upon  tliem  by  the  terms  thereof  and  by  the 
owners  of  said  land  and  said  leasehold  estate,  have  appointed 
Mark  Skinner  to  be  umpire  between  them  to  decide  as  to  the 
value  of  said  lots  and  lands,  under  and  in  pui*8uauce  of  the 
terms  of  said  lease. 

"  Now,  therefore,  I,  the  undersigned,  Mark  Skinner,  having 
made  examination  into  the  matters  submitted  to  me  as  afore- 
said, and  ascertaining  that  a  portion  of  said  premises,  to  wit,  a 
strip  of  land  twenty-seven  (27)  feet  in  width  from  east  to 
west,  by  one  hundred  (100)  feet  in  length  from  north  to  south, 
off  the  west  end  of  said  lots  one  (1),  two  (2),  three  (3),  four  (4) 
and  five  (5),  is  now  apparently  used  and  occupied  as  a  part  of 
State  Street,  leaving  the  premises  now  one  hundred  (100)  feet 
front  on  State  Street,  by  seventy-three  (73)  feet  deep,  do  hereby 
decide  the  value  of  the  same,  at  the  day  of  the  date  hereof,  to 
be  three  hundred  thousand  dollars. 

'*  Dated  at  Chicago  this  29th  day  of  May,  A.  D.  1S85. 

"Mark  Skinner.'' 

Thereupon  negotiations  were  had  between  Pike  and  Loiter 
as  to  the  form  of  the  new  lease.  Various  drafts  of  leases 
were  prepared  and  submitted  by  each  party  to  the  other,  and 
interviews  were  had  between  the  parties  and  their  respective 
counsel,  but  the  parties  failed  to  agree  upon  the  renewal 
lease. 

Pike  claimed  that  the  award  of  Skinner  was  a  valuation  of 
the  whole  hundred  feet  square,  and  insisted  that  Leiter  should 
make  him  a  lease  of  100  feet  square.  Leiter  claimed  that  the 
award  was  a  valuation  of  the  east  seventy-three  feet  only,  and 
that  he  had  no  title  to  more  than  the  east  seventy-three  feet, 
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and  he  insisted  that  he  could  not  and  would  not  make  any 
lease  covering  the  west  twenty-seven  feet  of  the  lotsw 

On  June  30,  1885,  Pike  assigned  the  Bowen  lease  to  one 
Easpin  R.  Cherry,  who  immediately  notified  Leiter  of  the 
assignment  This  assignment  was  made  by  Pike  so  as  to  avoid 
personal  liability  on  the  covenants  of  the  renewal  lease,  but  no 
objection  to  the  assignment  was  made  by  Leiter  and  negotia- 
tions for  the  renewal  lease  went  on  in  Cherry's  name,  but 
under  the  direction  of  Pike's  counsel. 

Leiter  in  the  first  week  in  July  caused  to  be  prepared  and 
submitted  to  Cherry  a  draft  of  lease  describing  the  land  as 
described  in  the  Bowen  lease,  but  as  subject  to  the  rights  of 
the  city  in  the  twenty-seven  feet  strip,  and  having  some 
variation  in  language  from  the  Bowen  lease,  and  'fixed  the 
rental  at  $18,000  per  annum. 

This  was  rejected  as  follows: 

"  Chicago,  July  8, 1885. 
**  L.  Z.  Letter,  Esq. 

^^  Dear  Sir: — I  have  read  the  last  lease  sent  to  me  and  can 
not  accept  it  What  I  desire  is  jnst  such  a  lease  as  you  are 
required  to  make  me  by  the  terms  of  the  old  lease ;  no  more, 
no  less. 

"  In  negotiations  thus  far  I  have  acted  in  the  spirit  of  com- 
promise, but  I  now  decline  to  make  any  changes,  and  require 
that  no  deviation  whatsoever  shall  be  made  in  the  language  or 
significance  of  the  new  lease  not  provided  for  in  the  old  one. 

"  Respectfully, 

"  Raspin  R.  Cherry, 

"By  Robert  C.  Givins,  Att'y  in  fact 

"  I  concur  in  the  above. 

'*  Eugene  S.  Pike." 

Nothing  further  was  done  between  the  parties  till,  on  Sep- 
tember 11,  1885,  Leiter  sent  to  Cherry  a  renewal  lease  signed 
and  sealed  by  him  (Leiter),  containing  a  covenant  to  pay  a 
rental  of  $18,000  per  year,  with  provisions  which  are  conceded 
to  have  been  in  all  respects  as  required  by  the  terms  of  the 
Bowen  lease,  and  describing  the  land  demised  as  it  is  described 
in  the  following  letter,  which  accompanied  the  lease : 
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"Chicago,  July  1,  1885. 
**Ra8pin  R.  Cherky,  Esq. 

"xSVa* — I  being  advised  that  on  the  30th  day  of  Jnne,  1885, 
you  became  the  owner  by  assignment  of  a  certain  indenture 
of  lease  bearing  date  the  2d  day  of  July,  A.  D.  1866,  and 
recorded  in  the  office  of  the  Recorder  of  Deeds  for  the 
County  of  Cook  and  State  of  Illinois,  on  the  9th  day  of  Xo- 
vember,  1866,  in  book  364  of  deeds,  at  page  441,  made  by  A. 
Nisbet  Turnbull,  then  of  Baltimore  County,  in  the  State  of 
Maryland,  to  James  H.  Bowen,  George  S.  Bowen  and  Chauncey 
T.  Bowen,  then  of  the  County  of  Cook  and  State  of  Illinois, 
of  all  those  premises  situate  in  the  City  of  Chicago,  in  the 
County  of  Cook  and  State  of  Illinois,  known  and  described  as 
follows,  to  wit: 

**  Lots  one  ( I),  two  (2),  three  (3).  four  (4)  and  five  (5),  in  B.  S. 
Morris'  subdivision  of  original  lots  two  (2),  three  (3),  and  the 
north  one-quarter  of  lot  six  (0),  in  block  two  (2),  in  fractional 
section  (15)  addition  to  Chicago,  and  I  having  become  on  the 
10th  day  of  April  A.  D.  1878,  the  owner  by  assignment  and 
conveyance  from  the  lessor  in  said  above  mentioned  lease,  of 
said  leatH3  and  of  the  reversion  of  a  part  of  the  real  estate  de- 
scribed in  said  leai^e,  namely,  of  said  lots  one  (1),  two  (2),  three 
(3),  four  (4)  and  five  (5),  of  B.  S  Morris'  subdivision  of  origi- 
nal lots  two  (2),  three  (3),  and  the  north  one-quarter  (})  of 
original  lot  six  (6),  all  in  block  two  {2\  in  fractional  section 
fifteen  (15)  addition  to  Chicago  (said  Morris'  subdivision  being 
at  the  southeast  corner  of  Madison  and  State  Streets,  in  said 
City  of  Chicago),  subject,  however,  to  such  rights  as  the  said 
City  of  Chicago  may  have  acquired  to  the  west  twenty-seven 
(27)  feet  of  said  lots  one  (1)  to  five  (5),  inclusive  (as  originally 
laid  out),  as  a  part  of  State  Street,  by  deed,  condemnation  pro- 
ceedings, judgment  or  otherwise ;  and  the  said  lease  contain- 
ing an  agreement  on  the  part  of  the  lessor,  his  heirs  or 
assigns,  to  make  a  new  lease  of  the  premises  in  said  original 
lease  dcFcribcd,  for  the  term  of  twenty  yeara  next  after  the 
expiration  of  the  term  granted  by  said  original  lease,  upon 
com|)liance  with  certain  preliminary  conditions  by  the  lessees 
in  said  original  lease,  their  executors,  administrators  or  as- 
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signs,  which  conditions  have  been  complied  with ;  and  also 
ii[)on  terms,  the  ascertainment  of  which  is  provided  for  in 
siiid  original  lease,  and  which  have  accordingly  been  ascer- 
tained as  to  that  part  of  said  land  in  said  original  lease 
described,  conveyed  to  me  as  above  mentioned,  and  of  which 
1  am  now  the  owner  by  the  above  mentioned  assignment  and 
conveyance,  and  I  having  no  other  right,  title  or  interest  in 
tlie  lands  described  in  said  origuial  lease  than  that  derived  and 
acquired,  as  above  set  forth;  therefore,  in  performance  of  the 
said  agreement  for  a  new  lease,  so  far  as  I  am  or  the  land 
owned  by  me  is  chargeable  with  the  burden  of  fulfilling  said 
agreement  for  a  new  lease,  I  hereby  tender  to  you  for  accept- 
ance, a  lease,  duly  executed  by  myself,  of  all  those  premises 
situate  in  the  City  of  Chicago,  in  the  County  of  Cook  and 
State  of  Illinois,  known  and  described  as  follows,  to  wit: 

"Lots  one  (1),  two  (2),  three  (3),  four  (4)  and  five  (5),  in  B. 
S.  Morris'  subdivision  of  original  lots  two  (2),  three  (3),  and 
the  north  one-quarter  (J)  of  original  lot  six  (0),  all  in  block 
two  (2),  in  fractional  section  fifteen  (15)  addition  to  Chicago, 
exclusive  of  all  the  buildings  standing  thereon  (said  premises 
being  situate  on  the  southeast  corner  of  State  and  Madison 
Streets,  and  constituting  a  square  piece  of  ground,  with  a 
frontage  of  100  feet  on  State  Street  and  of  100  feet  on  Madi- 
son Street),  and  subject,  however,  to  such  rights  as  the  saiH 
City  of  Chicago  may  have  acquired  to  the  west  twenty-seven 
(27)  feet  of  said  lots  one  (I)  to  five  (5),  inclusive  (as  originally 
laid  out),  as  a  part  of  State  Street,  by  deed,  condemnation 
proceedings,  judgment  or  otherwise,  for  the  term  of  years, 
and  containing  the  covenants,  agreements  and  other  provisions 
contemplated  by  the  agreement  in  said  original  lease  con- 
tained for  a  ne*v  lease.     Very  respectfully  yours, 

"Levi  Z.  Letter." 

On  the  receipt  of  the  letter  and  lease  Cherry  wrote  to  Loi- 
ter as  follows: 

"Chicago,  Sept.  11,  18S5. 
"  Mr.  L.  Z.  Letter. 

"  Sir: — I  have  submitted  the  lease,  and  your  communication 
with   reference   thereto,  left  with   me  this   morning,  to  my 
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attorney  for  his  advice,  but  owing  to   his  engagements  I  am 

unable  to  get  answer  to-day.     I  write  this  note  to  say  that  as 

soon  as  he  gives  rae  an  opinion  I  will  decide  whether  or  not  to 

accept  the  lease  and  its  provisions  as  yon  have  prepared  them, 

and  meanwhile  you  wull  please   consider  the  question  as  in 

abeyance. 

"  Tonra  respectfully, 

**  Kaspin  E,  Cheket.'' 

To  which  Leiter  replied: 

"Chicago,  September  12,  18S5. 
"  Raspin  R.  Cherry,  Esq. 

''aSV/*; — In  reply  to  your  communication  dated  yesterday, 
but  received  by  me  to-day,  I  have  to  advise  you  that  having 
tendered  to  you  the  lease  referred  to  by  you  I  can  not  con- 
sider any  question  as  in  abeyance  as  you  request,  but  I  have 
held  myself  since  making  the  tender,  and  I  continue  to  hold 
myself,  entitled  to  assert  such  rights  in  respect  to  yourself  and 
the  property  described  in  said  lease  as  may  be  given  me  by 
law  in  consequence  of  my  making  you  the  tender  and  of  your 
action  thereupon. 

'*  I  decline  to  enter   into   any  stipulatitm   or   to  have  any 

understanding  with  you  which  will  in  anyway  modify  or  change 

the  effect  or  result  of  my  communication  to  you  tendering  you 

the  lease. 

«  Very  respectfully  yours, 

"  L.  Z.  Leiter." 

On  September  15th,  Cherry  sent  to  Leiter  a  duplicate  copy  of 
the  lease,  duly  signed  and  sealed  by  him  (Cherry)  and  accom- 
panied by  the  following  letter: 

**  Chicago,  September  15,  1885. 
"  Mr.  L.  Z.  Leiter. 

^^  Sir: — In  answer  to  your  communication  dated  Jnly  1, 
1885,  and  left  with  me  September  11,  1885,  with  a  copy  of 
a  lease  dated  July  1,  1885,  to  which  your  signature  is  ajv 
pended,  I  answer  as  follows : 

'*  As  stated  in  your  communication,  I  was  on  the  30th  day 
of  June,  1885,  the  owner,  by  assignment,  of  a  certain  lease 
bearing  date   July  2,  1866,  made   by  A.  Nisbct  TurnbuU  to 
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James  H.  Bowen,  George  S.  Bowen  and  Chauncoy  T.  Bowen, 
of  lots  one  (1),  two  (2),  three  (3),  four  (4),  and  live  (5)  in  B. 
S.  Morris'  subdivision  of  original  lots  two  (2),  three  (3)  and 
the  north  one-quarter  (N.  J)  of  lot  six  (6),  in  block  two  (2)^ 
in  fractional  section  fifteen  (15)  addition  to  Chicago,  the 
same  having  been  assigned  to  me  by  Eugene  S.  Pike,  who 
w.is  the  assignee  of  the  said  James  H.  Bowen,  George  S. 
Bowen  and  Chauncey  T.  Bowen,  and  which  lease  was  for  a 
period  of  time  expiring  July  1,  1885,  and  with  a  provision  for 
the  extension  thereof,  for  a  terra  of  twenty  years  next  after 
the  expiration  of  the  term  granted  thereby,  upon  the  lessee 
giving  two  years  and  six  months  notice  in  writing  of  the 
desire  so  to  do,  at  an  annual  rental  equal  to  six  (6)  per  cent, 
npon  the  value  of  said  land  at  the  end 'of  the  term  thereby 
granted. 

"  Also,  as  stated  in  your  communication,  said  premises  were 
conveyed  to  you  by  a  deed  of  April  10,  1878,  which  was  exe- 
cuted by  Henry  C.  Turnbull  personally,  and  as  executor  and 
trustee,  as  therein  mentioned,  Alexander  Nisbet  Turnbull  and 
others,  as  heirs  of  the  lessor,  subject  to  such  rights  as  the  City 
of  Chicago  may  have  acquired  to  the  west  twenty-seven  feet 
of  said  lots  one  (1)  to  nine  (9),  inclusive,  as  originally  laid  out, 
as  a  part  of  said  street,  by  deed,  condemnation  proceedings, 
judgment  or  otherwise,  and  also  subject  to  said  lease  and  its 
provisions,  with  covenants  of  warranty,  except  as  to  said  lease 
and  agreement,  and  any  taxes  or  assessments  levied  or  charged 
on  said  premises,  or  against  the  rights  and  interests  of  said 
City  of  Chicago  or  the  public,  which  they,  or  either  of  them, 
now  have  or  may  hereafter  acquire  in  said  west  twenty-seven 
feet  of  said  lots  one  (1)  to  nine  (9).  both  inclusive,  in  said 
Morris'  subdivision. 

'*  And  I  also  call  your  attention  to  the  fact  that  your  gi'ant- 
ors,  by  quit-claim  deed  dated  in  January,  1877,  to  the  City  of 
Chicago,  conveyed  and  quit-claimed  all  interest  in  the  west 
twenty-seven  feet  of  sub-lots  one  (I)  to  six  (ti)^  inclusive,  in  B. 
S.  Morris'  subdivision  of  original  lots  two  (2)  and  three  (3), 
and  the  north  one-quarter  (N.  J)  of  lot  six  (6),  in  block  two 
(2),  in  fractional  section  fifteen  (15)  addition  to  the  Town  oi 
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Chicago,  in  Cook  County,  Illinois,  said  above  described  prem- 
ises to  be  used  as  a  part  of  State  Street,  the  conveyance  being 
made  for  the  purpose  of  ratifying  and  confinning  certain  con- 
demnation proceedings  theretofore  instituted  by  the  City  of 
Chicago,  under  which  possession  of  the  premises  had  been 
taken  by  said  City  of  Chicago,  with  the  provision  that  the 
deed  was  in  no  way  to  affect  the  rights  of  any  lessees  of  said 
jiremises,  but  was  intended  to  leave  the  rights  of  all  parties 
the  same  as  though  said  city  held  said  premises  solely  under 
said  condemnation  proceedings. 

"And  I  further  call  your  attention  to  the  fact  that  the  con- 
demnation proceedings  mentioned  in  said  deed  were  void,  and 
conferred  no  rights  upon  the  city  to  the  use  of  the  west  twenty- 
seven  feet  of  said  lots;  and  therefore,  by  the  express  provision 
of  said  deed,  the  rights  of  the  lessees  and  their  assignees  were 
not  affected  by  tlio  proceedings  to  condemn  or  the  deed  to  the 
City  of  Chicago. 

'•  I  farther  call  your  attention  to  the  fact  that  after  yon 
received  the  deed  from  the  said  Tarubulls  you  waived  any  ob- 
jection to  the  condemnation  proceedings,  and  ratified  and  con- 
tii'med  the  same,  so  as  to  prevent  yon  from  asserting  any  claim 
or  title  to  the  said  west  twenty-seven  feet;  and  for  this  reason 
it  is  that  you  are  now  unable,  as  you  state  in  your  communica- 
tion, to  perform  the  covenant  in  said  original  lease,  to  give  a 
new  lease  coverins:  the  whole  of  said  lots  described  in  the 
original  lease  for  the  extended  term  therein  mentioned. 

"  I  f  urtlier  call  vour  attention  to  the  fact  that  the  notice 
required  by  the  lease  of  the  election  to  take  the  extended  term 
having  been  given  on  the  twenty-ninth  day  of  May,  1S85, 
Mark  Skinner,  chosen  as  umpire  by  two  appraisers,  selected 
by  you  as  owner,  and  Eu:^on9  S.  Pike  as  assignee  of  the  said 
Bowens,  according  to  the  provisions  of  said  original  lease,  de- 
cided the  vahie  of  the  premises  described  in  the  original  lease 
to  be  three  hundred  thousand  dollars  ($300,000),  and  that 
thereby  the  said  Eugene  S.  Pike  was  entitled  to  a  lease  for 
the  premises  described  in  said  original  lease  for  the  renewed 
or  extended  term,  at  the  said  appraised  value  of  $300,000, 
and  I  succeeded  to  the  rights  of  said  Eugene  S.  Pike  as  his 
assignee. 
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**  Xow,  therefore,  I  give  yon  notice  that  I  accept  the  lease 
signed  by  you,  bearing  date  July  1,  1885,  and  left  with  me  on 
the  morning  of  September  11,  1885,  as  a  lease  of  a  part  of 
eaid  lots  described  m  the  original  lease,  and  being  all  of  the 
said  lots  that  yon  are  able  to  lease  to  me,  and  furnish  to  me 
the  use  and  possession  thereof  by  reason  of  your  own  wrong- 
ful act  in  the  premises;  and  I  further  give  you  notice  that  in 
accepting  said  lease  I  do  not  agree  to  pay  the  sum  of  eighteen 
thousand  dollars  ($18,000)  per  annum,  being  six  (6)  per  cent, 
interest  on  the  sum  of  $300,000,  but  shall  claim  that  I  am 
entitled  to  an  abatement  therefrom  of  the  fair  rental  value  of 
the  west  twenty-seven  (27)  feet  of  said  lots,  as  described  in  the 
original  lease;  and  I  further  give  you  notice  that  I  do  not 
accept  the  said  lease  as  a  full  performance  of  the  covenant  in 
said  original  lease  to  grant  an  extended  term,  but  only  as  a 
part  performance  thereof,  and  that  you  will  be  held  liable  for 
such  damages  as  the  law  may  allow  for  the  non-performance 
of  eaid  covenant  in  full,  to  whoever  may  have  a  legal  cause  of 
action  therefor. 

**  I  further  give  you  notice  that  I  have  signed  the  lease  left 
with  me  on  the  morning  of  September  11,  1885,  and  had  pre- 
pared a  duplicate  thereof,  which  I  have  signed  and  herewith 
send  to  you,  so  that  you  may  affix  your  signature  thereto  and 
retain  the  same  as  a  duplicate  copy  of  said  lease. 

**RA8pm  R.  Cherey." 

On  September  24,  1885,  Leiter  sent  a  letter  to  Cherry  in 
which  he  notifies  Cherry  that  he  holds  Cherry's  communica- 
tion to  him,  dated  September  15,  1885,  a  rejection  of  the 
lease  dated  July  1,  1885,  which  Ticiter  tendered  to  Cherry  on 
the  11th  of  September,  1885,  by  a  communication  bearing 
date  July  1,  1885,  and  that  Cherry's  right,  title  and  interest 
as  a  tenant  in  the  lands  and  premises  described  in  said  lease, 
tendered  to  and  rejected  by  Cherry,  having  ex])ired  and  de- 
termined, "  I  hereby  demand  the  immediate  possession  of  the 
following  described  premises  "  (de^icribing  them) ;  notifies 
Cherry  that  he  is  ready  to  pay  him,  as  assignee  of  the  orig- 
inal lease,  the  value  of  the  building,  and  that  he  has  appointed 
Jonathan  Clark  to  value  said  building,  and  requests  Cherry  to 
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appoint  a  person  to  act  with  Clark  for  the  purpose  of  proceed- 
ing to  the  ascertainment  of  the  value  of  said  building,  as  pro- 
vided in  the  lease. 

On  September  25, 1885,  Cherry,  by  an  instrument  under  his 
hand  and  seal,  transferred  to  Pike  the  renewal  lease  and  also 
the  original  lease  with  all  rights  and  covenants  in  said  leases 
contained,  and  with  all  claims,  lections  and  causes  of  action 
arising  out  of  said  leases;  and  September  30,  1885,  and  on 
every  quarter  day  since  that  time,  Pike  tendered  to  Leiter  the 
amount  of  rent  falling  due  as  the  same  is  reserved  in  the 
renewal  lease,  but  at  all  times  under  protest  and  claim  that  he 
is  entitled  to  the  rebate  of  the  fair  rental  value  of  the  west 
twentv-seven  feet:  but  Leiter  has  at  all  times  refused  to 
receive  the  rent  so  tendered,  and  has  insisted  that  the  lease 
made  by  him  and  tendered  to  Cherry  was  not  binding  and 
never  became  o])erative  as  a  lease. 

The  premises  were,  in  September,  1885,  in  the  actual  pos- 
session of  certain  parties  as  the  tenants  of  Pike  and  of  Pikc's 
lessees,  and  on  September  28,  1885,  after  having  sued  for 
possession,  Leiter  commenced  an  action  of  forcible  entry  and 
detainer  against  said  occupants,  and  upon  petition  Pike  became 
a  party  defendant  to  said  suit,  and  about  the  same  time  a  suit  in 
ejectment  was  commenced  by  Leiter  in  the  Superior  Court  of 
Cook  County  against  the  same  parties. 

In  June,  1880,  Pike  filed  a  bill,  and  by  leave  of  court  on 
December  20th  thereafter  an  amended  bill,  in  whicli  he  claimed 
that  he  was  entitled  as  against  Leiter  for  the  overpaid  rent^ 
and  also  for  the  amount  received  by  Leiter  from  the  city  for 
the  portions  taken  by  the  city  for  widening  State  Street;  that 
the  renewal  lease  by  Loiter  was  not  a  full  compliance  with  the 
covenants  contained  in  the  original  lease;  that  he  was  entitled 
to  an  abatement  of  the  rent  for  the  fair  rental  value  of  the 
twenty-seven  feet;  that  the  renewal  lease  executed  by  Leiter 
was  accepted  by  Cherry  and  has  ever  since  been  binding  on 
Leiter  and  is  a  valid  lease,  and  that  the  only  question  left  oi)en 
in  said  lease  is  as  to  the  amount  of  rent  complainant  is  t6  pay 
for  the  premises  therein  described.  But  if  the  court  should  be 
of  opinion  that  said  renewal  lease  was  a  performance  and  f ul- 
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lilluicnt  of  Leiters  obligations  in  respect  of  making  a  new 
loaso  and  Skinner's  award  was  a  valid  award,  and  the  assignee 
of  tlie  original  lease  became  liable  to  pay  $18,000  per  year  as 
rent  of  the  premises  described  in  said  renewal  lease,  then  com- 
plainant offers  to  pay  all  rent  accrued  under  sa'd  renewal  lease. 
Also  asks  for  a  construction  of  the  Skinner  award  and  if  such 
award  was  a  valuation  of  only  the  east  seventy-three  feet, 
then  that  it  be  declared  void  and  that  a  valuation  of  the 
premises  be  made  under  direction  of  the  court  Also  prays 
for  an  injunction  against  the  prosecution  of  the  suit  at  law  to 
turn  Pike  or  his  tenants  out  of  said  premises. 

Leiter  answered  this  bill  and  filed  a  cross-bill  in  which 
be  included  as  defendants  Schlesinger  &  Mayer  and  Parmly 
&  Sweet,  who  'were  lessees  of  Pike,  setting  up  the  facts; 
insisting  that  Skinner's  award  was  a  valuation  of  the  east 
seventy-three  feet  only  of  the  lots  described  in  the  original 
lease;  that  he,  Leiter,  had  obtained  title  to  only  that  por- 
tion of  said  lots;  that  he  was  always  ready  to  fulfill  his 
obligations  in  respect  to  said  renewal  lease;  that  the  lease 
tendered  to  Cherry  was  a  complete  performance  of  his  obliga- 
tions in  tliat  regard;  that  Cherry  rejected  said  lease;  that 
the  only  obligation  remaining  on  Leiter  was  to  pay  the  just 
valuation  of  the  buildings  on  said  land  ;  that  he  was  ready  to 
do  so ;  prayed  that  the  renewal  lease  might  be  declared  inoper- 
ative as  a  lease  and  might  be  ordered  surrendered  up  to  be 
canceled,  and<  that  it  might  be  adjudged  that  Pike  and  the 
defendants  who  claimed  under  him  acquired  no  valid  interest 
by  said  instrument,  and  that  all  the  rights  of  Pike  and  those 
claiming  under  him  through  the  original  Bowen  lease  might 
be  declared  terminated  and  Leiter  put  in  possession  of  the 
premises  in  controversy,  and  that  the  vahie  of  the  buildings  be 
ascertained,  etc.  The  cross-bill  was  answered  by  all  the  de- 
fendants thereto.  Pike's  lessees  setting  up  some  facts  supposed 
to  offset  their  respective  rights,  w^hich  it  is  unnecessary  to 
state.  On  the  hearing  upon  the  pleadings  and  the  facts  above 
set  out,  the  court  entered  a  decree  finding  various  facts,  and 
allowing  to  Pike,  by  Letter's  consent,  $2,880  as  an  abatement 
of  the  rent  paid  Pike  to  Leiter  from  the  time  Pike  became 
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the  owDor  of  the  Bowen  lease  until  its  ex]3iration,  for  the  fair 
rental  value  of  the  twenty-seven  feet  tii!%cn  by  the  city,  and 
adjudging  that  Pike  is  not  entitled  to  have  any  other  relief; 
that  the  renewal  lease  executed  by  Loiter  was  a  full  offer  of 
porformanoe  on  his  ])a)t  of  the  obh'gations  resting  on  him 
.under  the  Bowen  lease,  and  was  rejected  by  Cherry  and  never 
became  operative  as  a  lease,  and  that  neither  Cherry  nor  any 
of  the  defendants  to  the  cross-bill  acquired  any  rights  there- 
under, and  enjoining  them  perpetually  from  setting  up  any 
rights  thereunder;  and  that  Leiter  is  entitled  to  the  possession 
of  the  premises,  and  proceeds  to  settle  the  rights  of  the  par- 
ties with  reference  to  rent  of  the  premises  since  the  expini- 
tion  of  the  Bowen  lease  and  with  reference  to  the  value  of 
buildings  on  the  land. 

From  this  decree  ^n  appeal  is  prosecuted  to  this  court  by 
all  the  defendants  to  the  cross-bill. 

Messrs.  Goudt  &  Green,  for  Eugene  S.  Pike,  appellant. 

Mr.  H.  F.  Yallettb,  for  Henry  C.  Parmly  and  Samuel  IL 
Sweet,  appellants. 

Messrs.  Isham,  Lincoln  &  Beale  and  Wilson  &  Moohk, 
for  Levi  Z.  Leiter,  api:>ellee. 

MoRAN,  P.  J.  Upon  the  facts  set  out  in  the  foregoing 
statement,  which  contains  all  that  we  deem  material  appear- 
ing in  the  record  of  this  case,  three  principal  questions  arise  : 

1st.  Did  Leiter  obtain  title  by  the  deed  of  conveyance  made 
to  him  by  Henry  C.  Turnbull,  trustee,  to  anything  more  than 
the  east  seventy-three  feet  of  the  lots  mentioned  in  the  Bowen 
lease? 

2d.  Was  the  award  made  by  Mark  Skinner  a  valid  award, 
and  was  his  valuation  of  the  east  seventy-three  feet  of  the  lotSv 
or  of  the  whole  hundred  feet  square  described  in  the  original 
lease  ? 

3d.  Was  the  lease  tendered  by  Leiter  to  Cherry  on  Sep- 
tember 11,  1SS5,  accepted  by  Cherry,  and  is  it  a  binding  and 
subsisting  lease? 
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1st.  Leiter's  title  rested  solely  on  the  deed  made  to  him 
April  10.  187S,  and  that  described  the  land  in  question  as 
described  in  the  Boweu  lease,  but  conveyed  it  expressly  sub- 
ject to  such  rights  as  the  City  of  Chicago  might  have  acquired 
to  the  west  twenty-seven  feet  of  said  lots  as  a  part  of  State 
Street,  by  deed,  condemnation  proceedingv^,  judgment  or  other- 
wise. Without  entering  upon  a  discussion  of  the  various 
points  made  by  counsel  for  appellants  as  to  the  regularity  or 
validity  of  the  condemnation  proceedings  prosecuted  by  the 
city,  or  undertaking  to  determine  what  would  be  the  condition 
of  the  title  of  the  west  twenty-seven  feet  of  the  lots  in  ques- 
tion, as  affected  by  the  condemnation  proceeding  alone,  we  are 
clearly  of  opinion  that  by  operation  of  said  condemnation  pro- 
ceeding, the  possession  obtained  by  the  city,  the  judgment 
obtained  by  Tunibull  in  the  United  States  Circuit  Court  for 
the  value  of  the  said  twenty-seven  feet,  as  assessed  in  tlie  con- 
demnation proceeding, and  the  delivery  by  Turnbull  of  the  quit- 
claim deed  in  escrow,  the  city  had  acquired,  as  against  Turn- 
bull,  prior  to  the  time  of  the  conveyance  by  him  to  Leiter,  a 
title  to  the  said  west  twenty-seven  feet,  and  a  right  paminount 
to  use  and  maintain  the  same  as  a  part  of  State  Street.  When 
Leiter  obtained  his  deed  from  Turnbull  he  was  powerless  to 
change  the  conditions  then  existing  with  reference  to  said  west 
twenty-seven  feet,  and  by  taking  tiie  deed  he  assumed  no  obli- 
gation to  do  BO.  Nor  can  we  see  that  his  purchase  of  the 
judgment  in  the  Uuited  States  Court  in  any  manner  affected 
his  relation  to  the  title  of  the  property.  The  city  had,  under 
the  stipulation,  the  right  to  pay  the  judgment  and  place  the 
quit-claim  deed  on  record.  Leiter,  by  becoming  the  assignee 
of  the  judgment,  had  the  right  to  receive  the  money  when 
the  city  vas  ready  to  pay  it,  but  if  he  had  refused  to  take  tiie 
money  wlien  the  city  offered  it,  he  could  not  thereby  prevent 
the  city  from  putting  the  deed  on  record. 

The  city,  then,  having  acquired  a  title  to  the  west  twenty- 
seven  feet  of  the  lots  prior  to  the  conveyance  by  Turnbull  to 
Leiter,  it  follows  that  Leiter  obtained  by  his  deed  title  to  the 
east  seventy-three  feet  of  the  lots  only. 

No  doubt  the  tenants  under  the  Bowen  lease  were  entitled 
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to  an  abateinont  or  relate  of  the  rent,  to  the  fair  rental  value 
of  the  seven tj-thrco  feet  taken  bj  the  citj,  as  against  Turn- 
bull,  and  as  against  Leiter  from  the  time  he  commenced 
taking  the  rent  under  Baid  lease  till  the  termination  thereof. 

2d.  At  the  time  Pike  gave  notice  to  Leiter  of  his  desire  t^ 
take  a  new  lease  in  accordance  with  the  ])ro visions  of  the 
Bo  wen  lease,  both  of  them  well  knew  all  the  facts  relating  to 
the  situation  of  the  property  and  the  condition  of  the  tit'e. 
We  think  it  clear  that  the  appraisers  selected  by  the  ])urties 
were  not  expected  by  either  of  them  to  value,  for  the  i>urpose 
of  fixing  a  rental,  the  west  twenty-seven  feet  of  the  lots 
described  in  the  lease,  which  portion  of  said  lots  was,  to  the 
knowledge  of  all  the  parties,  lield  and  used  as  a  public  street, 
under  a  title  obtained  by  the  city  for  that  purpose. 

The  notices  given  by  the  parties  to  each  other  of  the  selec- 
tion of  appraisers,  stated  that  such  appraisers  were  selected 
under  the  provisions  of  the  Bo  wen  lease,  but  it  must  be 
intended  that  the  appraisal  of  the  property  for  rental  was  to 
be  of  that  portion  only  of  the  land  described  in  the  lease  which 
the  proposed  lessor  had  title  to,  and  would  not  include  a  por- 
tion in  use  as  a  street,  and  to  which  the  lessor  had  no  title. 
The  notices  and  the  provisions  of  the  Bowen  lease  constituted 
the  submission.  The  purpose  of  the  appraisal  was  to  fix  a 
basis  for  adjusting  the  rent  that  should  be  paid  for  such  por- 
tions of  the  land  as  were  vested  in  Leiter  by  the  Turnbull 
deed.  It  is  true  that  the  instrument  signed  by  the  appraisers 
appointing  Skinner  umpire, described  the  land  to  be  appraised 
as  the  lots  mentioned  in  the  Bowen  lease,  but  it  clearly 
appears  from  the  award  that  the  umpire  was  not  misled  by 
such  descri})tion,  and  that  he  valued  only  the  portion  of  the 
land  which  it  was  the  intention  of  all  the  parties  he  should 
value,  that  is,  the  east  seventy-three  feet  of  the  lots  mentioned 
in  the  Bowen  lease. 

We  do  not  consider  the  award  rendered  susceptible  of  any 
other  construction.  The  west  twenty-seven  feet  used  and 
occupied  as  a  part  of  State  Street  is  treated  in  the  award 
as  diminishing  tha  land  described,  and,  as  itis^id,  "leaving 
tlie  premises  now  one  hundred  feet  front  on  said  street,  by 
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seventy-three  feet  deep,"  and  the  value  of  the  same  is  lixed  at 
$300,000. 

Tlie  submission  was  a  valid  submission,  and  the  award  is  a 
clear  and  precise  answer  as  to  the  value  of  the  land,  upon 
which,  under  the  provisions  of  the  Bowen  lease  and  the  rights 
and  obligations  of  the  parties  to  the  submission  as  they  existed 
at  the  time,  it  was  competent  to  fix  a  value.  The  conclusion 
must  be,  therefore,  that  the  award  was  valid. 

3d.  The  yearly  rental  of  the  land  to  be  demised  by  the 
renewal  lease  having  been  ascertained  in  accordance  with  the 
terms  and  provisions  of  the  Bowen  lease,  and  Pike,  as  assignee 
of  said  lease,  having,  by  compliance  on  his  part  with  th^.  tonus 
of  said  lease  in  that  regard,  entitled  himself  or  his  assignee  to 
a  renewal  lease  at  the  expiration  of  said  Bowen  lease,  the  duty 
of  Leiter  on  July  1, 1885,  was  one  of  performance.  The  cov- 
enant to  renew  the  lease  ran  with  the  land,  and  he  was  bound 
to  discharge  tliat  covenant  as  to  such  portion  of  the  reversion 
as  he  held  as  grantee.  By  agreement  it  was  competent  for 
Pike  to  have  accepted  as  performance  something  less  than  was 
called  for  by  the  covenant,  and  so  Leiter  might  have  gmnted 
something  more. 

We  find  that  there  was  negotiation,  or  perliaps  it  might 
more  properly  be  called  contention,  between  Leiter  and  Pike 
as  to  the  terms  of  the  renewal  lease,  and  that  the  contention 
was  continued  after  the  assignment  from  Pike  to  Cherry.  All 
efforts  of  the  parties  to  agree  on  the  draft  of  a  lease  which,  in 
any  particular,  was  a  departure  from  the  provisions  of  the 
Bowen  lease,  were  terminated  by  the  letter  of  Cherry,  con- 
curred in  by  Pike,  and  dated  July  8,  1885. 

That  letter  notified  Leiter  that  strict  perfoimance  was  de- 
manded of  him,  and  thenceforth  the  parties  dealt  at  arm's 
length.  No  more  drafts  of  leases  were  submitted  by  the  one 
to  the  other  for  approval,  but  Leiter,  recognizing  the  require- 
ments of  the  situation,  prepared  to  tender  full  performance  of 
his  covenant.  A  lease  was  prepared  by  him  in  strict  compli- 
ance with  the  provisions  of  the  Bowen  lease,  and  describing 
the  land  demised  as  it  was  described  in  the  conveyance  from 
Turubull  to  him.     This  lease,  signed  and  sealed  by  Leiter,  he 
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sent  to  Cherry,  accompanied  by  the  letter  set  out  in  the  etate- 
ment  of  facts,  in  wliich  he  said:  "In  performance  of  the  said 
agreement  for  a  new  lease,  bo  iar  as  I  am,  or  the  land  owned 
by  me  is  chargeable  with  the  burden  of  fulfilling  said  agree- 
ment for  a  new  lease,  I  hereby  tender  to  you  for  acceptance  a 
lease,  duly  executed  by  myself,  of  all  those  premises,  situate 
in  the  City  of  Chicago,"  etc.  It  will  be  observed  that  this  is 
a  tender  of  the  lease  for  acceptance  as  a  lease.  There  was 
no  condition  that  the  lease  was  to  be  accepted  as  full  perform- 
ance of  the  covenant,  though  Leiter's  position,  of  course,  was 
that  it  was  in  fact  and  in  law  a  full  performance.  As  is 
said  by  the  learned  counsel  for  Leiter  in  their  brief  filed 
in  this  court,  "In  legal  effect  the  simple  question  put  by  tho 
tender  of  the  lease  was:  Will  you  become  my  tenant  in  respect 
to  the  land  described  in  the  tendered  lease  at  the  rental  named 
therein,  and  be  subject  in  re8j)ect  to  that  land  and  that  rental 
to .  the  provisions  of  the  tendered  lease  relating  thereto  \ " 
The  acceptance  of  tho  lease,  then,  as  a  lease  of  the  land  de- 
scribed in  it,  would  necessarily  constitute  it  a  valid  and  sub- 
sisting lease  between  the  parties  to  it,  notwithstanding  the  fact 
that  Pike,  or  Cherry  for  Pike,  insisted  that  the  lease  was  not 
a  full  performance  of  the  covenants  of  the  original  lease,  and 
that  Leiter  would  be  held  for  damages  for  non-performance  of 
said  covenants  in  full.  The  question  of  whether  the  covenant 
was  performed  was  and  is,  under  the  facts  of  this  case,  an 
entirely  ditfercnt  one  from  the  question — was  the  lease  ac- 
cej)tcd? 

The  tender  of  the  lease  by  Leiter  constituted  a  delivery 
of  it.  The  transfer  of  the  instrument  from  Leiter  to  Cherry 
was  for  the  purpose  and  with  the  intention  on  Leiter's  part  of 
vesting  in  Cherry  the  estate  granted  by  the  lease.  This  is 
manifest  from  his  acts  and  from  his  words.  He  intended  by 
what  he  did,  to  accomplish  a  full  and  final  performance  on  his 
part.  He  did  not  contemplate  any  furtheracts  of  performance 
whatever.  We  find  nothing  in  his  conduct  or  his  words  that 
gives  su Import  to  the  contention  of  liis  counsel  that  the  tender 
did  not  constitute  a  delivery,  on  his  part,  of  the  lease.  There 
is  no  indication  that  he  expected  a  communication  assenting 
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to  the  terms  of  the  lease,  but  returning  it  to  him  to  be  deliv- 
ered by  him  to  Cherry.  Nothing  lesa  than  a  delivery  or  offer 
to  deliver  on  his  part,  would  be  a  performance  of  his  cove-, 
nant;  hence  his  tender  was  a  delivery  or  a  tender  of  delivery, 
which,  if  accepted,  would  at  once  become  a  completed  deliv- 
ery of  the  instniment. 

But  the  question  still  remains,  was  the  lease  accepted?  The 
acceptance  of  an  instrument,  like  the  delivery  of  it,  is  a  mat- 
ter of  intention  to  be  gathered  from  the  acts  and  words  of  tlie 
person  to  whom  the  instrument  is  offered.  Now,  what  were 
Cherry's  acts?  After  applying  to  Leiter  to  leave  the  question 
in  abeyance  for  a  day  or  two,  and  haying  been  refused  and 
told  that  Leiter  stood  on  his  tender  of  the  lease,  he  signed 
and  sealed  the  instrument  which  Leiter  had  delivered  to  him, 
and  made  a  duplicate  thereof,  which  he  also  signed  and  scaled, 
and  delivered  to  Leiter  to  sign  and  seal,  and  retain  as  a  dupli- 
cate copy  of  said  lease.  Now,  treating  the  words  contained  in 
the  communication  accompanying  the  duplicate  lease,  that  "in 
accepting  the  lease  I  do  not  agree  to  pay  the  sum  of  §18,000 
per  annum,"  as  indicating  a  rejection  of  the  lease,  as  counsel 
contend  they  did,  and  what,  under  the  rules  of  law,  must  be  our 
conclusion?  If  there  were  no  inconsistent  words,  it  will  bo 
admitted  by  all  that  the  acts  done  by  Cherry  in  signing  and 
i-etaining  the  lease  delivered  to  him,  and  sending  a  duplicate 
of  it  executed  by  himself  to  be  signed  and  retained  by  Leiter, 
would  be  regarded  as  most  satisfactory,  if  not  most  conclusive 
evidence  of  his  intention  to  accept  the  lease.  His  most  solemn 
and  deliberate  acts  evince  an  acceptance ;  his  words  are  said  to 
be  inconsistent  therewith. 

But,  saith  my  Lord  Coke,  "When  the  words  are  contrary  to 
the  act  which  is  the  delivery,  the  words  are  of  none  effect — 
7ion  quod  dictum  est^  sed  quod  factum  est^  insjnciturJ^  Co. 
Lit.  36  a. 

And  in  Leake  on  Contracts,  at  page  13,  it  is  said:  "In 
judging  of  intention  from  a  person's  words  and  conduct,  where 
his  acts  are  inconsistent  with  his  words,  the  former  are,  in 
general,  accepted  as  a  more  reliable  guide  to  the  intention 
than  the  latter,  and  the  conduct  may,  in  some  ca^ses,  deter- 
mine the  intention,  even  in  opposition  to  the  words." 
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Under  this  rule,  which  is  based  on  sound  reason,  it  is  very 
clear  that  Cherry's  conduct  proves  an  acceptance  of  the  lease 
by  him,  even  allowin,^  that  the  words  of  his  letter  to  Leiter 
indicate  a  contrary  intent.  But  we  are  of  opinion  that  the 
words  of  the  letter,  when  all  read  and  considered,  can  not  be 
understood  as  a  rejection  of  the  lease.  He  wrote:  "I  give 
you  notice  that  I  accept  the  lease  signed  by  yon,  bearing  date 
July  1,  18S5,  and  left  with  me  on  the  morning  of  September 
11,  1885,  as  a  lease  of  a  part  of  said  lots  described  in  the  orig- 
inal lease,  and  being  all  of  said  lots  that  you  are  able  to  lease 
to  me,  and  furnish  me  the  possession  of,  by  reason  of  your 
own  wrongful  act  in  the  premises." 

That  is  a  plain  acceptance  of  the  lease  in  words,  as  being  a 
lease  of  part  of  the  lots  and  all  that  Leiter  was  able  to  lease, 
jnst  as  Leiter  himself  contended.  It  may  be  that  the  words 
of  the  letter  show  a  reluctant,  grumbling,  carping  acceptance, 
but  there  is  none  the  less  a  clear  and  unconditional  accci)tance. 

But  it  is  contended  that  the  words,  "I  further  give  you 
notice  that  in  accepting  said  lease  I  do  not  agree  to  pay  the 
Slim  of  $18,000  per  annum,"  was  a  rejection  of,  or  refusal  to 
be  bound  by  the  chief  agreement  on  the  tenant's  part,  L  <?.,  to 
}jay  the  rental  named  in  the  lease ;  that  this  notice  which 
accom|)anied  the  duplicate  lease  is  to  be  construed  with  it,  as 
two  instruments  executed  at  the  same  time  as  parts  of  the 
same  agreement.  The  facts  here  do  not  permit  the  applica- 
tion of  the  principle  invoked.  The  letter  or  notice  was  not 
an  agreement  between  the  parties  contemporaneous  with  the 
lease.  It  was  not  an  agreement  between  the  parties  at  all, 
and  does  not  purport  to  be.  Allowing  it  the  utmost  dignity 
that  can  be  ascribed  to  it,  it  was  but  an  attempt  to  annul  the 
binding  effect  of  a  sealed  covenant,  by  parol  expressions  made 
by  the  covenantor  contemporaneous  wnth  the  delivery  of  the 
instrument  containing  the  covenant.  As  such  it  was  utterly 
without  legal  consequence  or  effect,  and  could  never  be  intro- 
duced in  evidence  to  defeat  or  modify  the  covenant.  Cherry 
became  bound  to  pay  the  rent  reserved  in  the  lease  when  he 
accepted,  signed  and  sealed  the  lease  tendered  to  him  by  Leiter, 
and  when  he  had  done  that  and  had  also  signed  and  sealed  a 
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duplicate  thereof  and  delivered  it  to  Leiter  he  created  the 
most  solemn  evidence  of  his  agreement  which  is  known  to  the 
law;  and  it  is  a  proposition  of  law  settled  bejond  controversy, 
that  parol  words,  whether  prior,  contemporaneous  or  subse- 
quent, are,  in  the  absence  of  fraud,  impotent  to  alter  or  annul 
such  an  obh'gation.  Chapman  v.  McGrew,  20  111.  104;  Her- 
rick  V.  Swartwout,  72  111.  340;  Chitty,  Con.,  5  and  7. 

We  conclude,  then,  that  the  lease  tendered  by  Leiter  to 
Cherry  was  duly  accepted  by  him,  and  that  it  became  and  is 
a  valid  and  subsisting  lease. 

The  notice  of  Leiter,  that  he  held  Cherry's  communication 
a  rejection  of  the  lease  tendered,  was  of  no  effect,  and  the  rent 
reserved  in  the  lease  liaving  been  regularly  tendered  to  him 
by  Pike  on  each  quarter  day  as  it  became  due,  the  proceed- 
ings by  Leiter  to  get  possession  of  the  premises  were  ii)  vio- 
lation of  his  obligations  under  the  lease.  It  follows  that  the 
Superior  Court  erred  in  adjudging  in  the  decree  appealed 
from,  that  the  said  lease  had  been  rejected  by  Cherry  and  was 
not  a  valid  and  subsisting  lease  binding  on  Leiter,  and  in 
ordering  the  surrender  and  cancellation  thereof,  and  in  grant- 
ing any  of  the  .relief  granted  upon  Leiter's  cross-bill. 

Pike  prayed  in  his  bill  for  a  rebate  of  the  rent  paid  by  him 
to  Leiter,  and  the  decree  allows  to  him  a  rebate  to  the  amount 
of  $2,880.  "We  have  examined  the  evidence  introduced  by 
Pike  to  establish  the  amount  of  rebate  he  should  be  allowed 
and  are  of  opinion  that  the  amount  allowed  by  the  court  is 
the  amount  that  should  be  allowed,  and  that  finding  of  the 
decree  will  therefore  be  affirmed.  Leiter  is  entitled  to  receive 
from  Pike  all  the  accrued  rent  from  the  commencement  of  the 
term  imder  the  renewal  lease,  and  said  renewal  lease  will  be 
found  to  be  a  valid  and  subsisting  lease  of  the  premises  therein 
described  for  the  term  therein  named. 

As  tha  conclusion  reached  will  render  relief  under  the 
cross-bill  of  Parmly  and  Sweet  unnecessary,  the  same  as  well 
as  the  cross-bill  of  Leiter,  will  be  dismissed  at  Leiter's  cost. 

The  decree  of  the  Superior  Court  is  reversed,  save  as  to  the 
allowance  of  said  rebate  of  $2,880,  and  the  case  remanded  to 
that  court  with  directions  to  enter  a  decree  in  conformity  with 
this  opinion.  Reversed  and  remanded. 
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i^   1^2     *  George  H.  Rozet 

V. 

Matthew  Harvey. 

Negofwhle  Tnftffumenta — Not e s—PUa  <^  Bankrupt cy^New  Promise — 
Variance — Practice — Conflict  qf  Ecidence. 

1.  In  an  action  on  a  promissory  note  a  plea  setting  up  a  discharge  in 
b.inkruptcy  admits  the  averments  of  the  declaration,  and  the  question  of 
variance  between  the  dechir.ition  and  the  note,  read  in  evidence,  is  not  pre- 
sented. 

2.  The  question  whether  there  is  such  a  variance  can  not  be  first  raised 
in  this  court. 

3.  In  nn  action  on  a  note  by  the  payee,  indorsements  may  be  disregarded 
in  describing  the  note. 

[Opinion  filed  May  6,  1888.] 

Appeal  from  tlie  Circuit  Conrt  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Mr.  Earl  B.  Smith,  for  appellant. 

Mr.  IIknry  Hudson,  for  appellee. 

Bailey,  J.  This  was  a  suit  in  assumpsit,  brought  hj  Mat- 
thew Harvey  against  George  H.  Rozet,  to  recover  the  amount 
due  u[)on  two  promissory  notes  executed  by  the  defendant  to 
the  j)laintiff.  The  defendant  pleaded  a  discharge  in  bank- 
i-u[)tcy,  and  the  plaintiff  replied,  alleging  a  new  promise  sub- 
sccjuent  to  said  discharge.  The  cause  being  ti'ied  by  the  court, 
without  a  jury,  the  issues  were  found  for  the  plaintiff,  and  the 
plaintiff's  damages  assessed  at  $228.02,  and  for  that  sum  and 
costs  the  i)laintiff  had  judgment. 

It  is  urged  that  the  judgment  should  be  reversed  on  account 
of  a  variance  between  the  declaration  and  the  promissory 
notes  read  in  evidence.  This  ]X)int  is  not  well  taken.  No 
plea  of  non-assum2>sit  was  filed,  the  only  plea  being  the  one 
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sett  ng  up  defendant's  discharge  in  bankruptcy.  It  thus 
appears  that  the  averments  of  the  declaration  were  admitted. 
Again,  the  variance,  if  such  there  was,  should  have  been 
pointed  out  at  the  trial,  but  no  objection  of  that  character  was 
raised  in  the  court  below.  The  only  variance  now  pointed  out 
is  this:  The  notes  read  in  evidence  appear  to  bo  indorsed  in 
blank  by  the  plaintiff,  the  payee,  and  also  by  a  third  party, 
while  the  declaration,  in  describiiig  the  notes,  makes  no  allu- 
sion to  such  indorsements.  This  constitutes  no  variance.  The 
notes  themselves  are  properly  described  in  the  declaration, and 
being  in  the  hands  of  the  payee,  a  blank  indorsement  by  him 
or  a  third  party  can  have  no  effect  upon  the  payee's  title  to  the 
notes,  and  in  no  way  affects  his  rights.  In  this  suit  such 
indoi'sements  are  to  be  entirely  disregarded. 

No  question  of  law  was  raised  at  the  trial.  The  only  ques- 
tion presented  to  or  decided  by  the  court  below  was  one  of 
fact,  viz.,  whether  the  defendant,  subsequent  to  his  discharge 
in  bankru^Dtcyj  promised  the  plaintiff  to  pay  him  the  indebted- 
ness evidenced  by  said  notes.  U^pon  this  issue  the  evidence, 
though  somewhat  conflicting,  was,  in  our  opinion,  sufficient  to 
justify  .the  court  in  finding  for  the  plaintiff.  There  being, 
therefore,  no  error  in  the  record,  the  judgment  will  be- affirmed. 

Judgment  affirmed. 


The  Liverpool,  London  &  Globe  Insurance  Com- 
pany 

V. 

William  Sanders. 

"BWi  of  Exceptions — Itistruciions — Fire  Insurance — Conflict  of  Evi- 
dence. 

1.  Inptmctions  to  the  jury,  not  incorporated  in  the  bill  of  exceptions,  but 
copied  by  the  clerk  into  the  transcript  of  the  record,  can  not  be  considered 
by  this  court  on  appeal. 

2.  Where  the  evidence  is  conflicting  and  the  record  affords  no  reason  for 
supposing  that  the  jury  have  not  reached  a  just  conclusioni  this  court  will 
liot  interfere  with  their  verdict. 
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[Opinion  tiled  May  16,  18S8.J 

Appeal  from  tlie  Circuit  Court  of  Cook  County;  the  Hon. 
R.  W.  Clifford,  Judge,  presiding. 

Mr.  Robert  BLkrvky,  for  appellant 

Mr.  L.  M.  SiiREVE,  for  appellee. 

Bailet,  J.  This  was  a  suit  in  assumpsit,  brought  by  'Will- 
iam Sandei*s  against  the  Liverpool,  London  &  Globe  Insurance 
Company,  to  recover  for  a  loss  under  a  policy  of  insurance 
against  tire,  issued  by  the  defendant  to  the  plaintiflF,  The 
1  olicy  was  for  $700,  and  covered  the  furniture  and  other 
goods  and  chattels  of  the  plaintifiE  contained  in  a  frame  cottage 
then  occupied  by  him  and  his  family  as  their  dwelling.  The 
defenses  alleged  and  which  the  defendant  sought  to  sustain  at 
the  trial,  were,  tirst,  that  the  tire  by  which  the  property  insured 
was  destroyed  or  damaged  was  intentionally  or  fraudulently 
caused  by  the  plaintiflf  or  others  acting  in  his  employ;  second, 
that  the  plaintiflF,  in  his  proofs  of  loss,  grossly  and  fraudulently 
over-valued  the  property  claimed  to  have  been  lost  or  dam- 
aged ;  and  third,  that  the  policy  made  the  ascertainment  of  the 
amount  of  the  loss  by  arbitration  a  condition  precedent  to  a 
lecovery  upon  the  policy  and  that  no  such  arbitration  had 
been  had.  A  trial  was  had  by  a  jury,  who  found  the  issues  for 
the  plaintiflf  and  assessed  his  damages  at  $638.25,  and  judg- 
ment was  rendered  accordingly. 

The  evidence  is  clear  that  the  condition  of  the  policy  in 
relation  to  arbitration  was  expressly  waived  by  the  defendant. 
As  to  the  other  defenses  interposed,  the  evidence  was  quite 
conflicting.  Considering  the  entire  record,  however,  we  are 
unable  to  say  that  the  verdict  was  unwarranted.  The  jury 
saw  and  heard  the  witnesses  and  were  best  qualified  to  judge 
as  to  their  credibility,  and  the  record  aflfords  us  no  reason  for 
6np])osing  that  they  have  not  reached  a  just  conclusion. 

Counsel  for  the  defendant  asks  for  a  reversal  of  the  judg- 
ment on  account  of  errors  in  the  instructions  to  the  jury.     The 


FiKST  District — October  Term,  1887.      5G1 

Liverpool,  London  &  Globe  Ins.  Co.  v.  Sanders. 

qnestions  tlins  raised  are  not  open  for  consideration  in  this 
court,  for  the  reason  that  the  instructions  are  not  embodied  in 
the  bill  of  exceptions.  In  preparing  the  transcript  of  the 
record  for  this  court,  counsel  have  brought  np  the  original 
bill  of  exceptions,  pursuant  to  the  provisions  of  the  '*  Act  con- 
cerning fees  and  costs,"  approved  June  15, 1887.  Said  bill  of 
exceptions  purports  to  contain  all  the  evidence  given  at  the 
trial,  and  at  the  close  of  the  evidence  it  recites  as  follows: 
**  And  thereupon  the  court  instructed  the  jury  on  the  part  of 
the  plaintiflE  as  follows:  (Here  insert  instructions  given  for 
plaintiff.)"  After  stating  the  defendant's  exception  to  said 
instructions,  the  recital  continues  as  follows:  "And  the  court 
thereupon  gave  the  following  instructions  asked  on  the  part 
of  the  defendant:  (Here  insert  instructions  given  for  defend- 
ant.)" Then  follow  the  plaintiff's  exceptions  to  the  defendant's 
insti'uctions,and  again  the  recital  continues  as  follows:  "(Here 
insert  the  defendant's  instructions  refused.)  But  the  court 
refused  to  give  said  instructions  refused,  to  which  refusal  of 
the  court  to  give  the  same,  the  defendant,  by  its  counsel,  then 
and  there  excepted."  The  instructions  themselves  are  not 
given,  nor  are  there  any  references  to  any  other  part  of  the 
record  where  they  may  be  found. 

The  clerk,  in  making  out  the  transcript  of  the  record  proper, 
has  inserted,  immediately  after  the  record  of  the  trial  and  ver- 
dict and  prior  to  the  record  of  the  judgment,  the  following 
recital:  "Thereupon,  on  the  same  day,  to  wit,  on  the  20th 
day  of  July,  1887,  the  following  instructions  were  tiled  in  said 
cause,  to  wit:"  Then  follow  a  number  of  instructions  headed 
"Plaintiff's  instructions  given,"  after  which  follow  several 
other  instructions  headed,  "  Defendant's  instructions  given," 
and  then  two  other  instructions  headed  "Defendant's  instruc- 
tions refused."  No  other  allusion  to  the  instructions  is  con- 
tained in  the  transcript  or  in  the  bill  of  exceptions. 

The  rule  is  perfectly  well  settled  that  the  only  mode  by 
which  instructions  to  the  jury  can  be  preserved  in  the  record 
is  by  embodying  them  in  the  bill  of  exceptions,  and  that  in- 
structions not  so  preserved,  but  copied  by  the  clerk  into  the 
ti'anscript  of  the  record  proper,  do  not  hereby  become  a  part 
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of  the  record  and  can  not  be  notioed  by  this  court  on  appeal. 
The  instructions  copied  into  the  transcript  in  this  case,  then, 
not  bein^  a  part  of  the  record,  furnisli  us  with  no  evidence  as 
to  what  instructions  were  given  or  refused  at  the  trial. 

The  record,  in  the  condition  in  which  it  is  presented  to  this 
court,  fails  to  sustain  any  of  the  defendant's  assignments  of 
error,  and  the  judgment  will  therefore  be  affirmed. 

Judgment  a  firmed. 


Engel  M.  Koeritz 
Martin  Neimes  et  al. 

Meehanie*8  Lien — Payment — Conflict  cf  Evidence. 

Upon  a  petition  by  a  Bub-con tractor  for  a  mechanic's  lien,  this  eonrt 
affirms  the  decree  for  the  petitioner,  the  evidence  being  conflicting  but 
sufficient  to  sustain  the  decree. 

[Opinion  filed  May  16, 1888.] 

Appeal  from  the  Superior  Court  of  Cook  Coimty;  the  Hon. 
GwYNN  Gaknett,  Judge,  presiding. 

Messrs.  Runyan  &  Runyan,  for  appellant. 

Mr.  Clakknce  F.  Dobb,  for  appellees. 

Bailey,  J.  This  was  a  petition  hy  a  sub-contractor  for  a 
mechanic's  Hen.  Martin  Neimes,  the  petitioner,  alleges  in  his 
petition  that,  on  the  15th  day  of  September,  1884:,  Theodore 
Kaiser,  a  carpenter  and  builder,  entered  into  a  written  contract 
with  Engel  M.  Koeiitz,  acting  through  her  husband,  Henry 
Koeritz,  by  which  said  Kaiser  agreed  to  build  and  erect  a  three- 
story  and  basement  double  brick  building,  according  to  certain 
plans  and  specitications,  on  certain  lots  in  the  City  of  Chicago 
belonging  to  said  Engel  M.  Koeritz,  said  building  to  be  com- 
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pleted  on  or  before  December  15,  1884j  for  the  contract  price 
of  $10,400,  a  part  of  said  money  to  be  paid  to  said  Kaiser  in 
certain  installments  during  the  progress  of  the  work  and  the 
residue  at  its  completion;  that  on  the  20th  day  of  October^ 
1884,  said  Kaiser  entered  into  a  written  contract  with  Martin 
Neimes,  the  petitioner,  by  which  it  was  agreed  that  the  peti- 
tioner should  do  all  the  carpenter  and  joiner  work,  rooting, 
cast  iron  and  galvanized  iron  work  in  said  building  for  the 
sum  of  $5,400,  said  money  to  be  paid  as  the  work  progressed; 
that,  by  consent  of  the  parties,  various  changes  were  made  in 
the  plan  and  construction  of  said  building,  and  the  time  for 
the  completion  thereof  extended  to  January  15, 1884;  that  the 
petitioner  performed  and  completed  his  agreement,  and  that 
there  is  due  him  thereon  the  sum  of  $2,900;  that  said  Engel 
M.  Koeritz  has  paid  said  Kaiser  on  their  said  contract  the  sum 
of  $7,000,  and  that  there  is  still  due  said  Kaiser  thereon  the 
sum  of  $3,400;  that  on  the  24th  day  of  January,  1885,  the 
petitioner  served  on  said  Engel  M.  Koeritz  the  notice  required 
by  statute,  together  with  a  copy  of  his  contract  with  said 
Kaiser,  and  has  frequently  requested  her  to  pay  him  said  sum 
of  $2,900,  but  that  she  had  neglected  and  refused  so  to  do. 

An  answer  and  replication  were  filed,  and  the  cause  coming 
on  to  be  heard  on  pleadings  and  proofs,  the  court  found  the 
material  facts  averred  in  the  petition  to  be  true,  and  found 
the  amount  due  from  Mrs.  Koeritz  to  Kaiser,  including  inter- 
est, to  be  $3,311.13,  and  the  amount  due  from  Kaiser  to  the 
complainant,  including  interest,  to  be  $2,804.21,  and  decreed 
the  petitioner  a  lien  on  said  premises  for  that  amount. 

The  principal  controversy  at  the  hearing  was  as  to  the 
amount  remaining  unpaid  by  Mrs.  Koeritz  to  the  principal 
contractor,  and  upon  this  question  the  evidence  is  quite  con- 
flicting. It  is  claimed  by  Mrs.  Koeritz,  that  at  the  time  the 
contract  was  made,  Kaiser  agreed  to  accept  as  part  payment, 
credits  upon  an  existing  indebtedness  of  $3,600  from  him  to 
the  firm  of  Koeritz  &  Tatge,  composed  of  Henry  Koeritz  and 
one  Tatge,  and  that  at  least  $2,500  of  the  amount  now  claimed 
to  be  due  was  paid  by  credits  on  that  indebtedness.  No  pro- 
vision for  that  mode  of  payment  was  inserted  in  the  contract, 
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and  the  evidence  is  sharp]/  conflicting:  as  to  whether  tlicre 
was  any  such  agreement  or  understanding',  or  whether  any  pay- 
ujcnts  were  in  fact  attempted  to  be  made  by  sach  credits.  We 
have  carefully  examined  the  evidence  and  need  only  say  that 
it  sustains  the  decree.  The  learned  chancellor  who  presided 
at  the  hearing  in  the  court  below  saw  and  heard  the  witnesses^ 
and  was  in  a  better  position  than  we  can  be  to  judge  of  their 
credibility^  and  to  determine  the  questions  of  fact  thus  brought 
in  controversy.  As  we  are  unable  to  see  that  he  has  miscon- 
strued the  evidence,  we  must  accept  tlie  conchisioDs  at  which 
he  has  arrived. 

Some  other  propositions  are  raised  by  the  appellant,  but  we 
iind  none  of  them  sustained  by  the  record.     The  decree  will 

be  affiimed. 

Decree  affirmed. 


PkUSSING  VlNEGAB   COMPANY 

V. 

John  S.  Meyek, 

Master  and  Servant — Sieknes9  ef  Servunt-^SettJemenf — Note — Set-off. 

Where  the  master  bas  credited  his  servant  witb  fall  time  and  settled  on 
that  basis,  be  can  not  claim  a  set-off  in  an  action  on  a  promissory  note,  given 
to  the  servant,  on  the  ground  of  loss  of  time  on  the  part  of  the  latter  by  rea- 
son of  sickness. 

[Opinion  filed  May  16,  1888.] 

Appeal  from  the  County  Court  of  Cook  County ;  the  Hon. 
Ku'HAKD  Pkendebgast,  Judgc,  presiding. 

Messrs.  Cratty  Brothers  &  Ashcraft,  for  appellant. 

Messrs.  J.  McGrath  and  D.  P.  Hendricks,  for  appellee. 

Bailey,  J.     This  was  a  suit  in  assumpsit,  brought  by  John 
S.  Meyer  against  the  Prussing  Vinegar  Company,  to  recover 
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the  aaionnt  of  a  promissory  note  for  $578.01,  executed  by  the 
defendant  to  John  W.  Prussing,  dated  December  29,  1884, 
and  due  four  months  after  date.  After  the  maturity  of  said 
note  and  on  or  about  June  1,  1885,  John  W.  Prussing  assigned 
it  to  E.  L.  Prussing,  who,  on  or  about  June  7, 1885,  assigned  it 
to  the  plaintiff.  The  defendant  pleaded  non-assumpsit,  failure 
of  consid(u*ation  and  set-off,  and  on  trial  before  the  court,  a 
jury  being  waived,  the  issues  were  found  for  the  plaintiff  and 
his  damages  assessed  at  $658.87,  and  for  that  sum  and  costs 
the  plaintiff  had  judgment. 

On  the  fii^st  day  of  August,  1884,  the  defendant  and  Jolm 
W.  Prussing  entei'ed  into  an  agreement  in  writing,  by  which 
the  defendant  hired  said  Prussing  to  act  as  its  traveling  sales- 
man for  a  term  of  three  years,  for  which  it  agreed  to  pay  him 
at  the  rate  of  $3,000  per  year,  payable  monthly,  together  with 
his  ti'aveling  expenses,  said  Prussing  agreeing,  on  his  part,  to 
devote  his  entire  time  and  attention  during  said  term  to  the 
defendant's  business,  and  to  follow  such  instructions  as  it  should 
from  time  to  time  give  him.  Prussing  entered  upon  the  per- 
formance of  his  agi'eement  and  continued  to  act* as  the  defend- 
ant's traveling  salesman  until  December  12,  1884,  when  he 
was  taken  sick,  and  so  continued  for  the  period  of  about 
five  months,  during  which  time  he  was  able  to  do  very  little, 
if  anything,  in  the  service  of  the  defendant.  At  the  date  of 
said  note  there  was  due  Prussing  on  account,  including  his 
salary  for  the  month  of  December,  1884,  the  sum  of  $328.01, 
and  by  arrangement  between  him  and  the  defendant,  said  note 
was  given  to  cover  that  indebtedness  and  also  Prussing's  salary 
for  the  month  of  January,  1885.  After  the  note  was  given, 
the  defendant  continued  to  credit  Prussing  each  month  with 
the  entire  amount  of  his  salary,  both  during  his  sickness  and 
after  he  had  recovered  and  resumed  his  duties  as  the  defend- 
ant's traveling  salesman.  In  September,  1885,  the  defendant 
rendered  Prussing  a  statement  of  his  account,  in  which  he 
was  credited  the  full  amount  of  his  salary  and  expenses  up  to 
September  1,  1885,  and  in  which  he  was  charged  with  the 
portion  of  his  salary  included  in  said  note,  said  account  show- 
ing a  balance  in  Prussing's  favor  of  $842.19.     For  this  balance 
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the  defendant  paid  Pinissiiig  $200  in  cash,  and  gave  him  its 
promissory  note  for  $642.19,  which  it  subsequently  paid. 
Prussing  continned  in  the  defendant's  employ  under  the  agree- 
ment down  to  some  time  in  December.  1885,  at  which  time  he 
was  discharged  from  said  employment  on  the  ground,  as  the 
defendant  alleges,  that  while  pretending  to  serve  tlie  defend- 
ant he  was  in  reality  assisting  a  rival  business. 

It  appears  that  the  defendant's  president  and  general  man- 
ager was  on  very  friendly  terms  with  Prussing  and  had  great 
sympathy  for  him  in  his  sickness,  and  the  evidence  shows 
beyond  controversy  th§it  during  said  sickness  it  was  the  de- 
fendant'-s  intention  to  pay  him  his  salary  without  deduction, 
and  that  it  was  in  pursuance  of  such  intention  tiiat  said  credits 
were  given  and  the  account  rendered  up  to  September  on  that 
basis  and  the  balance  thus  paid  in  full.  It  was  not  until  the 
time  of  Prussing's  discharge  that  the  defendant  conceived  the 
idea  of  charging  back  to  Prussing  the  amount  of  his  salary 
during  his  sickness  and  of  seeking  to  set  the  same  up  as  a 
defense  to  the  note  pow  in  suit. 

We  are  of  the  opinion  that  this  defense  can  not  and  ought 
not  to  be  maintained.  The  giving  of  credit  to  Prussing  for 
liis  salary  during  his  illness,  and  the  subsequent  settlement 
and  payment  of  the  full  balance  due  him  as  shown  by  the 
account,  took  place  with  full  knowledge  on  the  part  of  the 
defendant  of  all  the  facts.  The  legal  inference  to  be  drawn 
from  these  credits  and  the  subsequent  settlement  is,  either  a 
waiver  on  the  part  of  the  defendant  of  performance  by  Prus- 
sing of  his  part  of  the  agreemant  during  his  illness,  or  a 
])ractical  construction  of  the  agreement  by  the  parties  to  the 
effect  that  no  deduction  was  to  be  made  from  Prussing's 
salary  during  such  time  as  he  should  be  thus  disabled  from 
service.  Furthermore,  we  are  unable  to  perceive  why  the 
settlement  between  the  parties  in  September  should  not  be 
given  the  same  conclusive  effect  wliich  is  ordinarily  given  to 
settlements  between  parties  voluntarily  and  understandingly 
made,  and  where  there  is  an  entire  absence  of  fraud  or  mistake. 

We  are  of  the  opinion  that  the  judgment  is  clearly  war- 
ranted by  the  evidence  and  it  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Ufe  Insurance — Action  on  Policy  by  Adminiatrafrix — Coroner* s  Inquest  1  IVa  15^21 
—  Verdict  and  Evidence — AdmiasihiWy  of  A  dtnissione —  Witness — Impeach-  '  ^ 

ment. 

1.  In  an  action  bj  an  administratrix  against  an  insurance  company  to 
recover  the  amount  of  an  insurance  policy  on  the  life  of  the  plaintiff's  intes- 
tate, a  certified  copy  of  the  verdict  and  evidence  at  the  Coroner*s  inquest  is 
inadmissible. 

2.  Admissions  made  by  the  plaintiff  while  acting  in  her  own  right  are 
incompetent  against  her  as  administratrix. 

3.  The  delivery  to  an  insurance  company  of  a  copy  of  the  verdict  and  evi- 
dence at  the  Coroner's  inquest  as  part  of  the  preliminary  proofs  of  death,  to 
comply  with  a  condition  of  the  policy,  is  merely  an  admission  that  an  inquest 
was  held  and  that  the  paper  delivered  is  a  copy  of  the  verdict  and  evidence 
appearing  of  record.  It  is  not  an  admission  that  such  verdict  is  true,  that 
ttie  evidence  was  given,  or  that  the  witnesses  stated  the  facts  correctly. 

4.  Where  a  party  has  called  and  examined  the  adverse  party  as  his  own 
witness,  he  is  precluded  from  introducing  evidence  for  the  mere  purpose 
of  impeachment. 

[Opinion  filed  April  11,  1888.] 

Appba^l  from  the  Superior  Oonrt  of  Cook  County;  the 
Hon.  Ejrk  Hawks,  Judge,  presiding. 

Messrs.  Isham,  Lincoln  &  Beale,  for  appellant. 

The  certified  copy  of  the  record  of  the  Coroner's  inqnest, 
consisting  of  the  inquisition  itself,  or  return  of  the  Coroner 
and  jury,  and  the  depositions  of  the  witnesses,  was  a  part  of 
the  proofs  of  death.  This  set  of  papers  does  not  appear  to 
have  been  either  demanded  or  requested  by  appellant,  but  it 
was  furnished  by  the  counsel  of  appellee  voluntarily,  because 
his  attention  was  called  in  a  casual  way  to  the  fact  that  it  had 
not  been  furnished,  and  because  the  suggestion  was  made  to 
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him  that  it  ought  to  be  furnished.  Counsel  for  appellee  tlien 
caused  these  papers  to  be  handed  to  appellant's  agent.  They 
were  thus  presented  to  appellant  as  a  basis  for  its  action. 
There  was  no  qualification  of  any  kind  connected  with  their 
]>resentation.  Appellant  had  a  right  to  rely  upon  them.  It 
was  expected  to  act  upon  them.  They  tlius  became  admissi- 
ble in  evidence  as  admissions  on  the  part  of  Mrs.  Kielgast. 
Ilcr  own  deposition,  thus  voluntarily  furnished  to  appellant^ 
was  particularly  an  unqualified  admission  of  the  facts  therein 
stated.  When  this  set  of  papers  was  first  offered,  and  when 
it  was  offered  for  the  second  time,  Mrs.  Kielgast  had  not  been 
examined  as  a  witness  in  the  case. 

In  every  case  the  proofs  presented  by  or  on  behalf  of  the 
plaintiff  operate  at  the  trial  as  admissions  against  him.  Bliss 
on  Life  Insurance,  2d  Ed.,  Sec.  265;  New  York  Central  In- 
surance Company  v.  Watson,  23  Mich.  486. 

The  certified  copy  of  the  verdict  of  the  Coroner's  jury  was 
aJmissible  in  evidence  as  a  part  of  the^e  proofs;  whether  its 
effect  as  evidence  might  subsequently  have  been  limited^  or 
could  properly  have  been  limited,  by  the  court,  is  anotheft" 
matter.  The  paper  itself  was  admissible  in  evidence.  Insur- 
ance Company  v.  Newton,  22  Wall.  32;  Newton  v.  Mutual 
Benefit  Insurance  Company,  2  Dillon,  154;  Insurance  Com- 
pany V.  Iliginbotham,  95  U.  S.  3S0;  Lawrence  v.  Mutual  Life 
Insurance  Company,  5  111.  App.  2S0;  Mutual  Life  Insurance 
Company  v.  Lawrence,  8  III.  App.  488. 

The  C3py  of  the  deposition  of  Mrs.  Kielgast  ought  to  have 
b?en  admitted,  and  its  statemeiits  might  properly  have  been 
held  to  be  conclusive  proof  as  against  her  of  the  facts  therein 
stated.  Illinois  Central  Railroad  Company  v.  Cobb,  Christy  & 
Co.,  64  111.  143;  Stone  v.  Cook,  79  lil.  424;  Walther  v. 
Mutual  Life  Insurance  Company  of  New  York,  65  Cal.  417. 

Inquisitions  generally  are  admissible  in  evidence  as  a  species 
of  judicial  records  somewhat  analogous  to  judgments  m  reTn* 
They  differ  from  judgments  in  rem  in  not  being  conclusive, 
since  such  judgments  are,  until  set  aside  in  a  proper  legal  pro- 
ceeding, binding  against  all  the  world.  Inquisitions  of  a 
Coroner  stand  upon  an  equal  footing  with  others,  in  respect  of 
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tbeir  admissibility  in  evidence.  Starkie's  Ev.,  10th  Am.  Ed., 
*pp.  404  and  405;  2  Phillips'  Ev.,  5th  Ed.,  *pp.  262  and  208; 
2  Taylor's  Ev.,  6th  Ed.,  Sec.  1487;  1  Greenleaf  s  Ev.,  Sec.  556. 

Mr.  George  F.  Westoveb,  for  appellee. 

Bailey,  J.  This  was  an  action  of  assumpsit,  brought  by 
Elizabeth  Kielgast,  administratrix  of  the  estate  of  Otto  Wil- 
helm  Kielgast,  deceased,  against  the  United  States  Life  Insiu- 
ance  Company  in  the  City  of  New  York,  to  recover  the 
amount  of  a  policy  of  insurance'on  the  life  of  the  plaintili's 
intestate.  The  policy  was  dated  July  22,  1884,  and  contained, 
among  other  things,  a  condition  that  if  within  three  years  of 
said  date  the  insured  should  die  by  self-destruction,  whetlier 
voluntary  or  involuntary,  whether  sane  or  insane,  the  contract 
of  insurance  should  become  null  and  void.  The  insured  died 
on  the  17th  day  of  January,  1885.  The  cfefendant  pleaded 
the  general  issue,  and  also  a  special  plea  alleging  that  the 
insured  died  by  self-destruction,  and  replications  being  tiled,  a 
ti-ial  was  had,  resulting  in  a  verdict  finding  the  issues  for  the 
plaintiff  and  assessing  her  damages  at  §5,597.50,  that  being 
the  amount  of  the  policy  and  interest,  and  for  that  sum  and 
costs  the  plaintiff  had  judgment. 

The  only  ground  urged  by  the  defendant's  counsel  for  a 
reversal  of  the  judgment,  is  the  refusal  of  the  court  to  admit 
in  evidence  a  certified  copy  of  the  verdict  and  evidence  at  the 
Coroner's  inquest,  furnished  to  the  defendant  by  the  plaintiff 
as  a  part  of  the  proofs  of  the  death  of  the  insured.  By  the 
terms  of  the  policy,  the  insurance  money  was  payable  within 
sixty  days  after  satisfactory  proofs,  under  oath  and  upon  the 
company's  blanks,  of  the  death  of  the  insured  should  bo  fur- 
nished to  the  company  at  its  office  in  the  City  of  New  York. 
It  appears  that  the  plaintiff,  after  her  appointment  as  admin- 
istratrix, prepared  proofs  of  the  death  of  her  intestate  in  the 
form  prescribed  by  the  comjmny  and  upon  the  company's 
blanks,  said  proofs  consisting  of  a  certified  copy  of  her  letters 
of  administration,  a  certificate  of  the  family  physician,  a 
statement  by  the  clergyman  who  officiated  at  the  funeral,  a 
statement  of  the  undertaker  who  had  charge  of  the  burial, 


570  Appellate  Courts  of  Illinois. 

Vol.  26.]  U.  8.  Life  Ids.  Co.  v,  Kielgast. 

and  a  sworn  statement  by  the  plaintiff,  snch  statement  con- 
sistinir  of  answers  to  various  interrogatories  TK)ntained  in  the 
printed  blank  farnit*hed  by  the  company.  In  the  statement 
thus  sworn  to  by  the  plaintiff  all  the  interrogatories  were 
answered  except  the  following,  which  was  left  blank,  viz.: 
'*If  inquest  was  held,  furnish  certified  copy  of  verdict  and 
evidence."  The  proofs  thus  prepared  wore  delivered  by  the 
plaintiff  to  the  company's  agent  at  Chicago,  May  28,  1885, 
and  nothing  was  said  by  said  agent  at  the  time  as  to  their  suf- 
ficiency, except  to  suggest  that  the  blank  implied  that  other 
papers  were  to  be  furnished.  A  few  days  later  said  agent 
called  on  the  plaintiff's  attorney  in  relation  to  another  matter, 
and  while  there  spoke  about  said  proofs  and  said  that  they 
were  incomplete  without  a  copy  of  the  proceedings  at  the 
Coroner's  inquest;  that  such  copy  would  be  required ;  and 
thereupon,  on  the  18th  day  of  June,  1885,  the  plaintiff  caused 
to  be  delivered  to  said  agent  a  certified  copy  of  said  verdict 
and  evidence. 

The  verdict  of  the  Coroner's  jury,  as  shown  by  said  copy, 
was,  in  substance,  that  the  deceased  came  to  his  death  by  a 
pistol  shot  tired  by  his  own  hand  while  laboring  under  a  tit  of 
temporary  insanity.  Among  the  witnesses  who  testified  at 
the  Coroner's  inquest,  as  shown  by  the  same  document 
was  the  plaintiff.  Her  evidence  was,  in  substance,  that  the 
deceased  was  her  husband ;  that  on  the  evening  of  liis  death 
she  heard  a  shot  fired  in  his  room;  that  she  sent  a  servant  for 
a  policeman,  and  when  he  came,  they  went  up  stairs  and  found 
the  insured  dead ;  that  every  day  for  a  week  previous  to  his 
death  he  had  said  that  he  would  kill  himself,  and  that  on  tlie 
evening  of  his  death,  when  he  came  home  he  kissed  his  little 
boy  and  said :  "  Charlie,  this  is  the  last  kiss  you  will  ever  give 
your  father ;"  that  for  that  week  he  had  been  drinking  more 
than  usual. 

The  plaintiff,  at  the  trial,  in  making  out  her  case,  proved 
the  delivery  of  said  proofs  to  the  defendant's  agent,  but 
did  not  offer  said  proofs  in  evidence.  The  defendant  there- 
upon, after  the  plaintiff  had  rested,  produced  said  proofs  and 
offered  the  same  in  evidence,  without  any  statement  as  to  the 
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specific  purpose  for  which  they  were  offered.  The  conrt 
admitted  the  proofs  originally  furnished,  but  exchided  the  cer- 
tified copy  of  the  proceedings  before  the  Coroner.  Said  copy 
was  then  again  offered  as  a  part  of  the  proofs  of  death  fur- 
nished by  the  plaintiff  to  the  defendant,  but  was  again  excluded. 
The  defendant  then  called  the  plaintiff  as  a  witness  to  prove 
directly  the  facts  stated  in  what  purported  to  be  her  testimony 
before  the  Coroner,  especially  the  threats  of  her  husband  to 
kill  himself,  and  his  kissing  his  little  boy  for  the  last  time, 
but  the  plaintiff  denied  that  such  were  the  facts,  and  also 
denied  that  she  had  so  testified  at  the  Coroner's  inquest. 
Other  witnesses  were  then  called  by  the  defendant  to  prove 
the  actual  statements  made  by  the  plaintiff  at  the  inquest,  and 
their  evidence  being  excluded,  the  counsel  for  the  defendant 
again  offered  in  evidence  said  certified  copy  of  the  verdict  and 
evidence  before  the  Coroner.  This  was  excluded,  and  the 
defendant's  counsel  thereupon  offered  in  evidence  the  original 
record  of  the  Coroner's  inquest,  and  also  offered  separately 
the  plaintiff's  deposition  therein  contained,  which  papers  were 
also  excluded  by  the  court. 

That  the  record  of  the  Coroner's  inquest  and  the  depositions 
taken  in  that  proceeding  are  not  competent  evidence  in  this 
suit,  would  seem  to  be  settled  by  the  decision  of  the  Supreme 
Court  in  P.,  C.  &  St.  L.  Ey.  Co.- v.  McGrath,  115  111.  172. 
Nor  is  the  deposition  of  the  plaintiff  taken  before  the  Coroner 
competent  as  constituting  admissions  made  by  her,  for  the  reason 
that  in  this  suit  she  is  suing  in  a  representative  capacity.  It  is 
a  familiar  rule  that  admissions  made  by  a  party  acting  in  his 
own  right  are  not  competent  evidence  against  him  when  suing 
en  autre  droit.  If  any  other  person  than  the  plaintiff  had 
been  appointed  administrator,  no  one,  we  presume,  would  have 
claimed  that  mere  admissions  by  the  widow  of  the  deceased 
would  have  been  competent  evidence  against  the  administrator. 
We  see  no  reason  why  such  admissions  should  be  given  any 
greater  force  by  reason  of  the  fact  that  the  person  making 
them,  instead  of  another,  occupies  the  representative  position  of 
administratrix.  Nor  was  it  competent  for  the  defendant  to 
give  evidence  of  statements  made  by  the  plaintiff  out  of  court 
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for  tlie  purpose  oi  impeaching  lier  testimony  given  at  tlie  trial. 
The  defendant  had  called  and  examined  her  as  its  own  witness, 
and  having  done  so,  it  was  precluded  from  introducing  evi- 
dence for  the  mere  purpose  of  impeachment 

But  it  is  insisted  that  a  copy  of  the  verdict  and  evidence 
before  the  Coroner  having  been  delivered  by  the  plaintiff  to 
the  defendant  as  a  part  of  the  proofs  of  death,  it  was  thereby 
given  the   force   of  an  admission  of   which   the   defendant 
may   avail  itself   in  this  suit     The  rule   seems  to  be    well 
settled  that  where,  in  a  suit  upon  a  policy  of  insurance,  the 
proofs  of  death  are  oflFered  in  evidence  by  the  plaintiff,  they 
are  admissible  only  for  the  purpose  of  showing  performance 
by  the  assured  of  the  conditions  of  the  policy  in  relation  to 
preliminary  proofs.     Mutual  Life  Ins.  Co.  v.  Stibbe,  40  Md. 
3^2;  Citizens'  Fire  Ins.  Co.  v.  Doll,  35  Md.  89;  Breckenridge 
V.   American   Central   Ins.    Co.,   87   Mo.    62;   Kewmark   v. 
Liverpool  and  London  Ins.  Co.,  30  Mo.  160;   Knickerbocker 
Ins.   Co.  V.  Gould,  80  111.  388;    Imperial  Fire   Ins.   Co.   v. 
Shimer,  96  111.  580.     But  where  the  proofs  axe   oflFered  in 
evidence  by  the  defendant,  a  somewhat  different  effect  tdiould 
be  given  to  thorn.     Thus,  in  Mutual  Life  Ins.  Co.  v.  Stibbe, 
4t)  Md.  302,  it  is  held  that  where  the  proofs  of  death  are 
offered  in  evidence  by  the  plaintiff  they  are  admissible  solely 
for  the  purpose  of  showing  compliance  with  the  conditions  of 
the  jwlicy;  but  where  they  are  offered  by  the  defendant,  they 
are  adniissible  as  declarations  by  the  plaintiff.     So,  in  Insur- 
ance Co.  v.  Newton,  22  Wall.  32,  it  is  held  that  the   prelimi- 
nary proofs  presented  to  an  insurance  company  in  com])liance 
with  the  condition  of  its  policy  of  insurance,  are  admissible  as 
prima  faeie  evidence  of  the  facts  stated  therein  against  the 
insured  and  on  behalf  of  the  company. 

Adopting  the  rule  established  by  the  last  two  cases  cited, 
how  are  the  rights  of  the  parties  affected  in  this  case?  The 
interrogatory  in  the  blank  furnished  to  the  plaintiff  by  the 
defendant  on  which  to  make  out  the  proofs  of  death,  required 
the  plaintiff,  in  case  an  inquest  had  been  held,  to  furnish  a 
certified  copy  of  the  verdict  and  evidence.  In  comph'ance 
with  this  requirement  the  plaintiff  procured  and  delivered  to 
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the  defendant  the  verdict  and  evidence  in  question.  That  tjiid 
document  was  furnished  as  a  part  of  the  plaintiff's  proofs  of 
death  is,  we  think,  the  fair  conclusion  to  be  derived  from  all 
the  evidence.  The  delivery  of  said  paper  was  doubtless  an 
admission  by  the  plaintiff,  but  an  admission  of  what?  Merely 
that  a  Coroner's  inquest  had  been  held^  and  that  the  paper 
delivered  was  a  copy  of  thfe  verdict  and  evidence  as  the  same 
appeared  in  the  record  of  such  inquest.  This  was  manifestly 
the  entire  scope  of  the  admission.  The  delivery  of  the  paper 
imported  no  admission  that  the  verdict  was  true,  or  that  said 
evidence  was  actually  given,  or  that  the  witnesses  had  stated 
the  facts  correctly.  It  would  be  carrying  the  doctrine  of 
admissions  to  an  unwarrantable  length  to  hold  that  an  insurance 
company,  by  requiring  the  insured  to  embody  in  his  prelim- 
inary proofs  any  document  which  it  eees  fit  to  call  for,  can 
hold  the  insured  to  an  admission,  not  only  of  the  existence  of 
the  document  and  its  terms,  but  also  of  the  truth  of  all  the 
statements  therein  contained. 

The  admission,  then,  being  merely  in  relation' to  the  exist- 
ence and  terms  of  a  document  which,  as  we  have  seen,  was 
immaterial  and  incompetent  as  evidence,  we  are  unable  to  see 
how  the  defendant  was  prejudiced  by  its  exclusion.  Had 
there  been  a  controversy  between  the  parties  as  to  whether 
there  had  been  a  proper  performance  of  the  condition  in 
relation  to  preliminary  proofs,  the  document  in  question 
would  undoubtedly  have  been  admissible  at  the  instance  of 
either  party,  as  bearing  on  that  issue.  But  there  seems  to 
have  been  no  such  controversy,  and  even  if  there  had  been, 
the  exclusion  of  the  copy  of  the  Coroner's  inquest  would  not 
have  been  an  error  of  which  the  defendant  could  complain, 
as  it  would  have  been  evidence  directly  tending  to  support  the 
plaintiff's  rather  than  the  defendant's  side  of  that  issue. 

We  perceive  no  error  in  the  rulings  of  the  court  complained 
of,  and  the  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


574  Appellate  Courts  of  Illinois. 

Vol.  '26.]  Eingnbury  v.  Powers. 


W    574- 


Henry  W.  Kingsbury 

V. 

Hehan  Q.  Powers. 

Gttardhn  and  Ward — Final  Report  and  Account — This  Court  Can  Not 
Allow  Counsel  Fees, 

1.  Thia  court  affirms  the  judj^ment  of  the  Circuit  Court  in  the  matter  of 
a  guardian^s  final  report  and  account,  without  going  into  a  detailed  discus- 
sion of  the  evidence,  which  is  voluminous. 

2.  The  allowance  of  counsel  fees,  even  in  matters  pending  before  it,  is 
not  within  the  powers  conferred  upon  this  court. 

.  [Opiuion  filed  May  16,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  Co.nntj;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding. 

Messrs.  Wilson  &  Moobe,  for  appellant 

Mr.  R.  W.  Pike,  for  appellee. 

Bailey,  J.  Heman  G.  Powers,  guardian  of  the  estate  of 
Henrj  W.*  Kingsbury,  an  infant,  having  been  superseded  by 
the  appointment  of  another  guardian,  tiled  his  final  report  and 
account  in  the  Probate  Court,  and  asked  to  have  the  same 
approved.  The  matter  of  said  report  and  account  being  heard 
by  the  Probate  Court,  it  was  found  that  a  certain  balance  was 
due  from  tlie  estate  of  said  ward  to  said  Powers,  and  judgment 
was  entered  accordingly.  From  this  judgment  both  Powers 
and  the  guardian  of  Kingsbury  appealed  to  the  Circuit  Court. 
During  the  pendency  of  the  appeal  Kingsbury  attained  his 
majority  and  was  substituted  for  his  guardian  in  said  proceed- 
ings. The  appeal  was  heard  by  the  Circuit  Court,  and  on  such 
hearing  it  was  found  that  Kingsbury  was  indebted  to  Powers 
in  the  sum  of  $1,547.16,  and  judgment  was  entered  against 
Kingsbury  and  in  favor  of  Powers  for  that  sum,  and  Kings- 
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bury  was  adjudged  to  pay  the  costs  of  the  proceedings.    From 
this  judgment  Kingsbury  has  appealed  to  this  court. 

The  accounts  thus  brought  up  for  review  are  complicated 
and  involve  large  amounts,  and  the  record  is  necessarily  very 
voluminous.  To  properly  analyze  and  discuss  in  detail  the 
evidence  applicable  to  the  various  items  of  the  account  which 
are  in  dispute,  would  involve  the  expenditure  of  time,  which, 
in  view  of  other  matters  pressing  upon  our  attention,  we  have 
not  at  our  command.  We  must  content  ourselves  therefore 
with  saying  that  we  have  carefully  considered  the  very  volu- 
minous arguments  with  which  we  have  been  favored  by  coun- 
sel, and  are  of  the  opinion  that  the  conclusions  reached  by  the 
Circuit  Judge  in  relation  to  the  matters  in  dispute  between 
tlie  parties  are  correct.  We  see  no  reason,  then,  for  disturbing 
the  jndgment. 

We  are  asked  by  the  appellee  to  enter  an  order  making  an 
allowance  to  him  for  his  expenditures  for  counsel  fees,  in  this 
court  Without  expressing  any  opinion  as  to  whether  he  is 
entitled  to  such  allowance,  we  need  only  say,  that  as  this  is 
not  a  court  of  original  jurisdiction,  the  allowance  of  counsel 
fees,  even  in  matters  pending  before  ns,  is  not  within  the 
powera  conferred  upon  this  court  by  law.  To  determine  the 
proper  amount  of  such  allowance  would  involve  the  presenta- 
tion to  this  court  of  issues  of  fact  to  be  maintained  by  original 
evidence,  and  would  be  in  substance  an  exercise  of  original  as 
distinguished  from  appellate  jurisdiction. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  ajfinned. 

MoRAN,  J.,  took  no  pai*t  in  the  decision  of  this  case. 
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Continental  Insurance  Company  of  New   York 

City 

V. 

CuLLEN  C.  Allen  et  al. 

« 

Marine  Insurance — Issue  and  Delirety  of  Certificate  after  Loss — Agency 
^Sofice  of  Loss — Payment  qf  Premium — Instruction. 

In  an  action  upon  a  certificate  of  marine  insurance,  issued  and  delivered 
after  the  loss  of  the  vessel  insured,  to  take  effect  as  of  an  earlier  date,  it  U 
held:  That  the  agent  who  procured  the  insurance  can  be  regarded  only  as 
the  agent  of  the  plaintiffs;  that  he  does  not  appear  to  have  had  any  author- 
ity to  make  any  contract  on  behalf  of  the  defendant;  and  that  an  instruction 
assuming  that  the  agent  acted  for  the  defendant,  was  improperly  given  for 
the  plaintiffs. 

[Opinion  filed  May  16,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  JouN  P.  Altgeld,  Judge,  presiding. 

This  was  a  suit  by  appellees  against  the  insurance  company, 
appellant,  upon  a  certificate  bearing  date  November  20,  1884, 
of  marine  insurance,  in  the  sum  of  $4,000,  upon  the  hull  of  the 
tug  Alice  E.  Getty,  subject  to  the  conditions  of  the  company's 
general  "  Hull  Policy,"  whereby  the  defendant  insured  the 
plaintiffs  on  said  tug  in  said  sum  from  November  19  to  No- 
vember 30,  1884. 

It  appears  that  about  8  o'clock  in  the  morning  of  s^id 
November  19th,  the  said  tug  started  on  a  towing  voy- 
a2:e  from  Muskegon  to  the  port  of  Pentwater,  both  ports 
being  upon  tlie  eastern  shore  of  Lake  Michigan  and  about 
forty  miles  apart,  but  connected  by  direct  communications 
by  railroad,  telegraph  and  telephone;  that  one  Lewis  was 
an  agent  in  the  fire  insurance  business  at  Muskegon,  had 
been  such  for  some  five  years,  and  had  done  business 
with  some  of  the  plaintiffs  as  such ;  that  on  the  evening 
of  said  November  19th,  Allen,  one  of  the  plaintiffs,  and  fauiil- 
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iarly  acquainted  with  Lewis,  called  upon  the  latter  to  have  him 
procure  marine  insurance  upon  said  tug  from  that  day  to  the 
30th  of  the  same  month,  in  the  sum  of  $4,000 ;  that  Lewis 
then  made  an  estimate  of  what  the  premium  would  be  and  in- 
formed Allen  that  it  would  amount  to  $52,  which  Allen  paid 
to  him ;  that  about  11  o'clock  a.  m.,  of  November  20th,  Lewis, 
bj  telegram,  employed  the  ofiBce  of  one  Littletield,  an  insur- 
ance agent  and  broker  in  the  city  of  Chicago,  to  place  said 
in3nrance,  and  that  between  that  time  and  3  p.  m.  several  com- 
munications by  telegraph  passed  between  tliem,  some  relative 
to  the  premium,  but  Lewis  insisting  that  the  risk  should  begin 
on  the  19th  day  of  the  month;  that  the  business  on  behalf  of 
Littlefield's  office  was  conducted  by  Parker,  a  clerk  of  the  lat- 
ter ;  that  application  having  been  made  by  Parker  to  the 
agent  of  the  defendant  in  Chicago,  of  the  name  of  Rispin, 
some  time  after  noon  of  said  day,  and  the  rat^  of  premium 
being  agi-eed  upon,  which  amounted  to  $60,  but  which  was 
not  paid,  Rispin  made  out  a  certificate  by  which  the  risk  was 
to  begin  at  and  from  3:30  o'clock  of  that  day,  but  that  not 
being  satisfactory  to  Parker,  whose  instructions  were  to  have 
it  begin  on  the  19th  instead  of  the  20th,  he  insisted  upon  the 
certificate  being  changed  so  as  to  attach  on  the  19th;  that  the 
certificate  was  finally  so  changed  by  Rispin  but  not  then 
delivered. 

It  appears  that  the  tug  met  with  a  disaster  about  3  o'clock 
of  the  morning  of  said  20tli  of  November,  by  reason  of  vio- 
lent wind,  high  sea,  and  her  tow  line  being  carried  from  the 
deck  and  becoming  entangled  in  the  wheel  of  the  boat,  so  that 
in  the  early  morning  of  that  day  she  was  stranded  and  wrecked 
upon  the  beach  at  said  Pent  water. 

It  appears  that  after  the  communications  between  Lewis  and 
the  office  of  said  Littlefield,  by  which  it  was  ascertained  that 
the  premium  would  be  $60  instead  of  $52,  Allen  paid  to  him 
the  diflference,  but  Lewis  kept  the  whole,  and  no  premium  was 
ever  paid  to  defendant,  nor  was  there  evidence  tending  to 
show  that  the  defendant  gave  any  credit  to  him  in  respect 
thereto. 

There,  was  no  evidence  tending  to  show  that  Lewis  ever  was 
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the  actual  or  apparent  agent  of  the  defendant  company,  and 
upon  the  latter  offering  to  prove  that  he  was  not,  the  court 
rejected  the  evidence. 

Tliere  was  evidence  tending  to  show  that  the  plaintiff  Allen 
knew  of  said  disaster  to  the  tug,  and  by  the  exercise  of  reason- 
able diligence  might  have  notified   the   defendant  thereof, 
before  said  certificate  was  delivered  by  Eispin,  who  had  no 
snch  notice,  and  the  evidence  tended  to  show  that  Parker,  who 
acted  for  and  on  behalf  of  plaintiff,  in  procuring  said  insurance, 
had  read  an  account  of  said  disaster  to  said  tng  in  a  Chicago 
morning  paper  before  said  certificate  of  insurance  was  deliv- 
ered by  Bispin,  and  that  he  made  no  mention  of  it  to  the  latter. 
To  avoid  the  effect  of  such  state  of  thin^,  the  plaintiffs'  coun- 
sel asked,  and  the  court  gave  an  instruction  to  the  jury  upon 
the  theory  that  a  valid  contract  of  insurance  was  effected  on  the 
lyth   of*November  between  plaintiffs  (through  Allen)  with 
Lewis  and  the  payment  of  the  premium  to  him,  to  which  the 
written  policy  would  attach   by  relation.     It  reads:     "The 
court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiffs,  or  some  one  of  them,  made  application  for 
marine  insurance  on  the  tug  'Alice  E.  Getty'  to  an  insurance 
agent  or  agents   at   Muskegon,  in  the   State  of   Michigan, 
on   the   19th   day  of  November,  1S84,  and   that  said  agents 
agreed  to  furnish  such  insurance,  and  that  su1;>sequent1y,  and 
on  the  20th  day  of  November,  1884,  the  plaintiffs   paid   the 
said  agents  the  premium  for  the  insurance  covered  by  the 
certificate   in   question,   and   that   afterward   said   insurance 
agents  delivered  the  insurance  certificate  in  question  to  the 
j)laintiffs,  and  that  at  the  time  of  the  payment  of  said  pre- 
mium the  plaintiffs  had  no  notice  of  the  stranding  of  the 
tug  mentioned  in  said  certificate,  or  that  they  did  not  receive 
notice  of  the  stranding  of  said  tug  until  it  was  too  late  to  notify 
the  agent  of  the  defendant  of  such  fact  before  said  insurance 
had  been  placed  and  accepted,  then  said  certificate,  although 
the  jury  may  believe,  from  the  evidence,  that  it  was  issued  after 
the  stranding  of  said  tug^  still  was  binding  on  the  defendant, 
and  the   plaintiffs  are  entitled   to  recover   the  amount  due 
thereon,  with  interest  at  six  per  cent  per  annum  from  the  ex- 
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piration  of  sixty  days  from  the  time  the  proofs  of  loss  were 
famished  or  tendered  to  the  defendant  or  its  agent,  together 
with  two-thirds  of  such  expenditure  and  outlays  as  the  plaint- 
iffs made  or  incurred  in  their  attempt  to  save  said  tug,  pro- 
vided the  jury  further  believe,  from  the  evidence,  that  the 
immediate  cause  of  the  stranding  of  the  said  tug  was  one  of 
the  perils  insured, against,  and  the  said  tug  became  in  conse- 
quence thereof  a  total  loss." 

The  jury  found  for  plaintiff.^,  assessing  their  damages  at 
$5,3i8.47.  The  court,  overruling  defendant's  motion  for  a 
new  trial,  gave  judgmeqt  on  the  verdict,  from  which  the  latter 
appealed  to  this  court 

Messrs.  Bobest  Bba  and  James  C.  MoShane,  for  appellant. 

Messrs.  Schuyleb  &  ELbemer,  for  appellees. 

McAllister,  J.  If  Lewis,  at  the  time  Allen  applied  to 
him  for  marine  insurance  upon  the  vessel  in  question,  on  the 
evening  of  November  19,  ISS-lr,  and  before  the  loss,  had 
been  the  agent  of  the  insurance  company,  defendant  herein, 
and  had  the  actual  or  apparent  authority  to  bind  the  defendant 
by  a  contract  of  insurance,  and,  as  such,  had  entered  into  such 
a  contract  on  behalf  of  the  defendant  at  that  time  and  received 
the  premium,  then  such  contract  would  have  been  binding, 
althongb  the  vessel  had  been  lost  intervening  that  time  and 
that  of  the  making  of  the  certificate  of  insurance.  Perkins 
V.  The  Washington  Ins.  Co.,  4  Cow.  645. 

In  that  case  the  policy  or  certificate,  even  if  not  delivered 
until  after  the  loss,  would  take  effect  by  relation,  as  of  the 
time  when  the  premium  was  paid  and  the  contract  concluded, 
provided,  of  course,  that  the  certificate  or  policy  contained' 
no  terms  inconsistent  therewith.  Liglitbody  v.  North  Ameri- 
can Ins.  Co.,  23  Wend.  18;  Jackson  v.  McCall,  3  Cow,  75. 

It  was  substantially  upon  such  a  theory  of  the  law  that  the 
instruction  given  on  behalf  of  the  plaintiffs  (and  set  out  incur 
statement  of  the  case),  was  based.  But  the  difficulty  with  it 
is,  that  upon  the  facts  of  the  case,  as  they  were  developed  by 
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the  evidence,  do  snch  rule  of  law  can  arise.  In  the  liglit  of 
the  evidence  Lewis  can  be  regarded  only  as  the  agent  of  the 
plaintills.  There  was  no  evidence  in  the  case  tending  to  show 
tliat  he  possessed  anj  authority,  actual  or  apparent,  to  make 
any  contract  of  insurance  on  its  behalf.  Not  only  that,  but 
to  repel  any  inference  of  that  kind,  tlie  defendant  offered  to 
prove  by  direct  testimony  the  want  of  all  autliority  on  the 
part  of  Lewis  to  act  for  the  defendant,  and  the  trial  Judge 
rejected  it 

If  Lewis  was  the  agent  of  plaintiffs  and  not  of  defendant, 
as  we  have  stated,  then  it  is  clear  that  the  transaction  between 
him  and  Allen  on  the  evening  of  November  19th,  at  Muske- 
gon, as  to  which  the  defendant  was,  in  no  respect,  construct- 
ively or  otherwise,  a  party,  could  have  no  effect  whatever  in 
conferring  a  right  upon  plaintiffs,  or  creating  a  liability  as  against 
the  defendant 

The  instruction  was,  therefore,  a  plain  misdirection  of  the 
jury  by  the  court  and  was  prejudicial  to  the  defense  which  the 
defendant  had  a  right  to  make,  viz.,  that  no  contract  was  con- 
summated with  defendant  until  the  delivery  of  the  certifitsate 
of  insurance,  prior  to  which  the  loss  occurred  which  was 
known  to  plaintiffs  and  unknown  to  defendant,  and  by  the 
former  and  their  agents  concealed  frian  the  latter.  1  Parsons 
on  Marine  Ins.  469,  and  cases  in  notes. 

For  giving  that  instruction  the  judgment  must  be  reversed 
and  the  cause  remanded.  Judgment  re}>erBed, 
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James  T.  Hair 
V.- 
Wesley D.  Barnes. 

Contract  to  Secure  Advertising — Breach — Measure  qf  Damages — Estx- 
mate  of  Profits — Evidence — Set-off. 

1.  In  an  action  to  recover  damages  for  the  breach  of  a  contract,  the 
plaintiff  must  produce  evidence  from,  which  the  jury  can  find  the  extent  of 
hin  injury.    This  rule  excludes  all  such  elements  of  injury  as  are  incapable 
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of  being  asoertained  with  reasonable  certainty  by  the  usual  rules  of  evi- 
dence. 

2.  In  an  action  against  a  solicitor  of  advertise oients  to  recover  damages 
for  a  breach  of  a  contract  to  solicit  advertising  during  a  certain  period,  it 
is  held:  That  an  estimate  of  probable  profits  for  the  remainder  of  the  term, 
based  on  proof  of  the  profits  for  a  part  thereof,  is  speculative  and  insufficient 
as  a  basis  for  an  estimate  of  damages;  that  the  plaintiff's  opinion  or  esti- 
mate of  the  value  of  the  defendant's  services  was  properly  excluded;  that 
the  plaintiff  failed  to  show  a  right  to  recover  more  than  nominal  damages; 
and  t<hat  the  verdict  for  defendant  for  the  amount  of  the  set-off  claimed  was 
proper. 

3.  An  error  resulting  in  no  injury  to  the  appellant  is  insufficient  as 
ground  lor  a  new  trial. 

[Opinion  filed  May  31, 1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  O.  0.  Linthicum  and  Fbank  J.  Smith  &  Hjslmeb, 
for  appellant 

Mr.  Edgab  L.  Jaynb,  for  appellee. 

Inall  cases  where-  damages  are  clj^imed,  unless  the  court  or 
jury  are  furnished  with  a  reasonably  certain  basis  or  data  for 
ascertaining  or  measuring  the  damages,  the  claim  must  be 
denied. 

Appellant  having  built  his  entire  claim  on  probable  and  pros- 
pective profits,  too  speculative,  fanciful  and  remote  to  come 
within  any  established  rule,  his  claim  must  fall.  Moline  W.  Plow 
Co.  V.  Waters,  10  111.  App.  159;  Olmstead  v.  Burke,  25  111.  86; 
Taylor  v.  McGuire,  13  Missouri,  517;  Hadley  et  al.  v.  Boxen- 
dale,  26  Eng.  L.  &  Eq.  398;  Watson  v.  Tlie  Amburgate,  N.  & 
B.  R  Co.,  3  Eng.  L.  &  Eq.  479;  Hamlin  v.  The  Great  North- 
ern  K.  W.  Co.,  38  Eng.  L.  &  Eq.  335;  Hyner  v.  Richter,  51  III. 
299;  Green  v.  Williams,  45  111.  209;  St  L.,  J.  &  C.  R.  R.  Co. 
V.  Lurton,  72  111.  118;  Rock  I.  &  St.  L.  R.  R.  Co.  v.  Beckemer, 
72  IH.  267;  Frazer  v.  Smith,  60  111.  145;  HI.  &  St.  L.  R.  R. 
Co.  v.  Decker,  3  111.  App.  135;  Hewitt  v.  Walker,  2  111.  App. 
490;  Sedgwick  on  Measure  of  Damages,  Sees.  58,  6Sf,  68, '69, 
71,  72. 
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MoRAiTy  P.  J.  Appellant  brought  his  action  in  the  court 
below  to  recover  against  appellee  for  the  breach  of  a  contract 
between  appellant  and  appellee,  in  anJ  by  which  contract 
appellee  agreed  to  solicit  advertising  patronage  for  hotel  regis- 
ter books  for  a  period  of  tive  years,  and  to  devote  all  his  time 
and  energy  during  business  liours  daily  to  securing  advertising 
patronage  and  taking  contracts  for  said  advertising  registers^ 
appellee  to  receive  for  his  services  thirty  per  cent  of  tlio 
gross  amount  collected  on  said  contracts  for  advertising. 

Appellant  alleged  that  appellee  did  not  perform  his  contract, 
but  only  worked  385  days  of  the  time,  and*  for  1,185  days  of 
the  time  he  absented  himself,  and  the  benefit  of  his  time  and 
energies  were  lost  to  appellant.  Appellee  pleaded  the  general 
issue  and  gave  notice  of  set-off,  and  on  the  trial  appellee  had 
a  verdict  for  the  amount  of  the  set-off  claimed  by  him.  There 
was  no  dispute  as  to  the  amount  coming  to  ap[)ellee  if  hppeU 
lant  should  not  be  entitled  to  damages  for  the  breach  of  con- 
tract. 

Many  errors  are  assigned  by  appellant,  and  we  are  of  opin- 
ion that  errors  intervened  in  the  course  of  the  trial  which, 
would  have  entitled  appellant  to  a  reversal  if  he  had  made,  or 
offered  to  make  any  proof  which  would  entitle  him  to  recover 
anything  more  than  nominal  damages  for  the  breach  of  con- 
tract proven. 

It  was  shown  that  appellee  went  to  Europe  and  also  to 
Cuba  during  the  running  of  the  contract,  and  that  he  failed  to 
devote  himself  to  the  business  of  canvassing  for  advertisements 
for  upward  of  two  years  of  the  contract  period.  To  show  his 
damao^es,  appellant  proved  what  amount  of  advertising  appellee 
had  taken  in  certain  cities  in  which  he  had  canvassed,  for  periods 
varying  from  four  to  ten  days,  and  also  the  wfiole  amount  of 
advertising  for  which  he  got  contracts  during  all  the  time  he 
worked  under  the  agreement,  and  that  the  profits  of  appel- 
lant were  from  twenty-five  to  thirty  per  cent  on  the  amount 
of  advertising  contracts  taken  by  appellee. 

To  attempt  to  fix  a  measure  of  damages  for  the  breach  of 
the  contract  alleged  from  a  consideration  of  such  facts,  would 
be,  in  our  opinion,  to  make  an  excursion  into  the  domain  of 
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conjecture.  Canvassing  for  advertisements  to  be  inserted  in 
snch  books  as  appellant  was  engaged  in  selling,  is  a  busine&s 
in  its  nature  aifected  by  numerous  contingencies.  Success 
depends  on  a  great  variety  of  circumstances,  and  the  result  of 
a  four  days  canvass  in  New  Orleans  or  Mobile,  Alabama,  would 
hardly  form  a  safe  basis  on  which  to  estimate  damages  for  a 
failure  to  work  under  the  contract  in  some  other  territory  for 
a  period  of  two  years. 

The  profits  that  might  be  conjectured  as  the  probable  result 
of  a  canvasser's  labor  in  such  business  are  purely  speculative. 
Sutherland,  in  his  work  on  Damages,  Vol.  1,  p.  Ill,  says:  "The 
cardinal  rule  in  relation  to  the  damages  to  be  compensated 
on  the  breach  of  a  contract,  that  the  plaintiff  must  establish 
the  quantu?/i  of  his  loss  by  evidence  from  which  the  jury 
will  be  able  to  establish  the  extent  of  his  injury,  will 
e.xchide  all  such  elements  of  injury  as  are  incapable  of  being 
ascertained  by  the  usual  rules  of  evidence,  to  a  reasona- 
ble degree  of  certainty.  Instances  of  such  uncertain  dam- 
ages are  profits  expected  from  a  whaling  voyage,  and  the 
gains  which  depend  in  a  great  measure  upon  chance;  they 
are  too  purely  conjectural  to  be  capable  of  entering  into 
compensatibn  for  non- performance  of  a  contract."  In  Lewis 
V.  The  Atlas  Co.,  61  Mo.,  584,  in  a  suit  by  an  insurance 
agent  against  the  company  for  damages  resulting  from  his 
discharge  during  the  term  of  his  employment,  it  was  'held 
that  the  measure  of  his  damages  was  the  amount  of  his  loss 
in  consequence  of  the  discharge,  but  an  estimate  of  probable 
earnings  for  the  remainder  of  the  term  based  on  proof  of  the 
amount  of  his  collections  and  commissions  before  the  breach 
was  held  too  8})eculative.  In  the  Union  Refining  Co.  v.  Barton, 
77  Ala.  148,  the  plaintiff  engaged  under  a  contract  for  the 
term  of  three  years  to  travel,  introduce,  and  sell  the  oil  of 
the  defendant  in  the  territory  of  the  State  of  Georgia,  his 
compensation  to  be  a  commission  of  ten  per  cent,  on  what  he 
sold-  After  he  had  worked  son^e  montlis,  the  defendant  com- 
mitted a  breach  of  the  contract,  and  plaintiff  brought  suit,  and 
to  establish  his  damages  for  the  time  the  contract  had  yet  to 
run,  he  proved  what  the  amount  of  his  sales  had  been  for  the 
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time  preceding  the  breach,  and  the  trial  court  instructed  the 
jury  to  consider  the  extent  of  Buch  sales  in  connection  with 
the  time  tho  contract  had  to  run,  to  fix  the  damages  for  the 
breach.  This  was  held  error  by  the  reviewing  court,  damages 
for  future  profits  in  such  a  case  depending  on  too  many  contin- 
gencies to  be  the  subject  of  recovery.  Stone,  C  J., said:  " In 
fact,  the  success  of  such  enterprise  depends  on  so  many  eon* 
tingencies,  tl.at  we  can  conceive  of  no  means  of  making  the 
necessary  proof  on  which  to  found  a  verdict  No  rule  for 
such  ascertainment  can  be  predicated.  Past  success  in  the 
sams  or  similar  enterprise  will  not  do.  Conditions  may  not 
always  remain  the  same.'^  To  the  same  effect,  Good^^ell  v. 
"Western  Union  Telegraph  Co.»  53  N.  Y.Sup.Ct46;  Masterson 
V.  Mount  Vernon,  58  N.  Y.  391. 

Appellant  offered  to  prove  by  his  own  testimony  the  value 
of  appellee's  service  per  day  or  week,  but  this  evidence  was 
properly  rejected  by  the  court  It  was  the  mere  opinion  or 
estimate  of  appellant,  and  was  plainly  a  conjecture.  Appellant 
failed  to  make  a  ease  which  entitled  him  to  recover  more  than 
nominal  damages  against  appellee.  Therefore  any  errors 
made  by  the  court  in  instructions  or  in  improperly  excluding 
appellant's  evidence  on  the  question  of  settlement,  resulted  in 
no  injury  to  appellant 

Appellee  recovered  on  his  claim  of  set-off  for  work  under 
another  contract  only  what  it  is  admitted  he  was  entitled  to 
have,  if  no  daraaores  were  allowed  against  him  for  breach  of 
the  contract  on  which  appellant  brought  his  action.    , 

Therefore,  notwithstanding  the  errors  complained  of,  the 
judgment  of  the  Superior  Court  must  be  affirmed. 

Jvdgment  affirmed^ 
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Mark  Mueller 

V. 

Richard  Grant. 

Practice — Bill  of  Exceptions, 

Where  the  bill  of  exceptions  fails  to  show  that  any.  motion  for  a  new  trial 
was  made,  or  that  any  instructions  were  given  or  refused,  this  court  will 
not  consider  objections  touching  the  weight  of  evidence  and  the  refusal  of 
instructionfl  asked. 

[Opinion  filed  May  81,  1888.] 

Appeal  from  the  Superior  Ooni't  of  Cook  County ;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  E.  L.  Barber  and  Eunyan  &  Ritnyan,  for  appel- 
lant. 

•Mr.  J.  ^,  Mekriam,  for  appellee. 

McAlltstkr,  J.  This  was  an  action  of  trover  brought  by 
appellee  against  appellant.  Plea,  the  general  issue.  Verdict 
and  judgnient  against  defendant  for  $300  damages  and  costs. 
On  the  trial,  the  principal  issue  was  whether  a  certain  chattel 
mortgage  covering  the  goods  in  question  and  under  which  the 
plaintiflE  claimed  the  goods  as  belonging  to  him,  was  fraudu- 
lent and  voiJ,  as  to  the  creditors  of  the  mortgagors.  Upon 
that  question  there  was  a  conflict  of  evidence.  There  was  no 
ruling  of  the  court  as  to  the  admission  or  exclusion  of  evi- 
dence, to  which  exception  was  taken  and  relied  upon  as 
error.  The  errors  relied  upon  and  for  which  a  reversal  is 
asked  on  behalf  of  appellant  are  that  the  verdict  is  against  the 
weight  and  preponderance  of  the  evidence,  and  that  the 
trial  Judge  refifeed  proper  instructions  asked  on  behalf  of  the 
defendant.  -  The  answer  to  both  these  assignments  of  error  is, 
that  the  bill  of  exceptions  wholly  fails  to  show  that  any  mo- 
tion for  a  new  trial  was  made,  neither  does  it  show  that  any 
instructions  were  given  or  refused,  or  incorporate  any.  The 
.judgment  must  therefore  be  affirmed.  Affirmed. 


586  Appellate  Courts  of  Illinois. 

Vol.  26  J  C.  &  W.  1.  R.  R.  Co.  v.  White. 


The  Chicago  and  Western  Indiana  Railroad  Com- 
pany 

V. 

Mary  Ann  White,  Adm'x,  etc. 

Personal  InjuHes-^-Confiiet  €f  Evidence — Instruetione — Comparative 
ifegligenee. 

1.  In  an  action  to  recover  for  a  personal  injury  upon  the  fifround  of  mere 
nei^Ii^nce,  the  want  of  ordinary  care  on  the  part  of  the  person  injured  will 
defeat  arepovery,  the  doctrine  of  comparative  negligence  having  no  appli- 
cation. 

2.  In  such  an  action,  where  the  evidence  is  conflicting,  great  accuracy  in 
the  instructions  is  required. 

3.  In  the  case  presented,  it  is  held:  That  an  instniction  given  for  the 
plaintiff  is  bad  for  its  confusion  of  ideas  and  tendency  to  mi<«Iead;  and  that 
an  instruction  aslred  for  the  defendant  was  improperly  iuodi£ed  by  an  addi- 
tion touching  comparative  negligence. 

• 

[Opinion  filed  May  31,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Jadge,  presiding. 

Messrs.  C.  M.  Osbobn  and  8.  A.  Lykde,  for  appellant 

In  going  npon  the  track  nnnecessarily  and  not  nsing  any 
care  while  there,  White  was  guilty  of  such  negligence  that  the 
judgment  should  be  reversed  and  the  cause  should  not  be  re- 
manded. The  court  erred  in  its  ruling  on  defendant's  motion 
at  the  close  of  plaintiff's  case  and  in  its  instructions  as  to  this 
point 

The  rule  is  absolute  that  "in  order  to  recover  for  injuries 
from  negligence  it  must  be  alleged  and  proved  that  the  party 
injured  was,  at  the  time  he  was  injured,  observing  due  or 
ordinary  care  for  his  personal  safety."  Calumet  Iron  &  Steel 
Co.  V.  Martin,  115  III.  368;  C,  B.  &  Q.  K  R  Co.  v.  Johnson, 
103  111.  512. 
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The  allegation  of  the  exercise  of  ordinary  care  is  material ; 
the  plea  of  not  guilty  puts  it  in  issue ;  and  the  burden  of  prov- 
ing due  care  rests  upon  the  plaintiff.  I.  &  St.  L.  K.  K.  Co. 
V.  Evans,  88  III.  64. 

The  proposition  can  not  require  argument  that  it  was  not 
only  necessary  for  the  plaintiff  to  show  that  White's  work 
required  him  to  be  on  the  track  and  justified  his  being  there, 
but  that  it  was  also  necessary  for  her  to  offer  evidence  tending 
to  show  that  he  used  some  care  and  caution  while  there.  The 
Supreme  Court  has,  as  it  says,  *'  repeatedly  held  that  to  walk 
upon  the  track  of  a  railroad,  without  looking  in  both  direc* 
tions  to  discover  approaching  engines  or  trains,  when  the 
exercise  of  such  precaution  would  discover  either  the  one  or 
the  other,  is  such  negligence  as  will  preclude  a  recovery, 
unless  the  injury  be  wilfully  or  wantonly  inflicted  by  the  de- 
fendant."   Austin  V.  C,  K.  I.  &  P.  R.  R  Co.,  91  111.  38. 

Instructions  must  be  applicable  to  the  case  made  by  the  evi- 
dence, and  without  evidence  tending  to  show  the  exercise  of 
ordinary  care  on  plaintiff's  part,  or  gross  negligence  on  the 
defendant's  part,  an  instruction  stating  the  rule  of  comparative 
negligence  does  not  apply.  See  C,  R.  I.  &  P.  R.  E.  Co.  v. 
Clark,  108  111.  120. 

The  rule  of  comparative  negligence  has  not  changed  or 
modified  the  general  rule  requiring  that  the  injured  party,  in 
order  to  recover  for  the  negligence  causing  his  injury,  mutjt 
have  observed  due  or  ordinary  care  for  liis  personal  safety;. 
and  therefore  an  instruction  stating  that  rule  should  not  be 
given  in  the  absence  of  evidence  tending  to  show  the  exercise 
of  due  or  ordinary  care,  or  evidence  from  which  ordinary  care 
may  be  inferred. 

The  third  instruction  given  for  the  plaintiff  is  objectionable 
in  form  because  it  omits  the  element  of  comparison,  which  is 
necessary,  where  the  plaintiff's  intestate  may  have  been  guilty 
of  some  contributory  negligence,  as  by  being  "  improperly 
upon  a  railway  track."  It  is  also  objectionable  because  it 
practically  tells  the  jury  that  they  may  leave  out  of  considera- 
tion in  determining  whether  the  person  is  exercising  "  reason- 
able care  for  his  safety,"  the  fact  that  "  he  is  improperly  upon 


588  Appellate  Courts  of  Illinois. 

_  m      ^^^^t^^mt   ^-    ■■-—    ■M.BIIW  ■  ■■■■■■■■■MM!  MM  I- ■* 

Vol.  26.1  C.  A  W.  I.  R.  R.  Co.  v.  White, 

the  railway  track''  to  begin  with,  and  limits  the  qnestions  to 
the  care  exercised  while  there.  I.  C.  R.  R  Co.  v.  Wilson,  52 
111.  294;  C.  &  N.  W.  Ey.  Co.  v.  Clarke,  2  HI.  App.  122; 
C,  B.  &  Q.  R  R  Co.  V.  Colwell,  3  111.  App.  549 ;  P.,  L.  & 
St.  L.  By.  Co.  V.  Goss,  13  111.  App.  623. 

But  the  chief  objection  to  it  is  the  assamption  that  ^'a  per- 
son may  be  improperly  upon  a  railway  track"  and  yet  *'exer- 
cibing  reasonable  care  for  his  safety."  In  the  case  at  bar  by 
the  allegations  of  the  declaration  and  by  the  rules  of  law  as 
well,  the  question  as  to  whether  White  was  exercising  such 
care  and  caution  for  his  safety  as  would  warrant  a  recovery 
by  the  plaintiff,  t.  e.j  "  reasonable  care,"  depended  primarily 
upon  whether  he  was  ''by  reason  of  his  employment  neces- 
sarily upon  the  defendant's  railroad  track  at  said  point,"  as 
alleged  in  the  declaration,  and  in  the  second  place  upon 
whether,  being  there  properly,  he  used  reasonable  care  for  bis 
safety. 

It  has  been  held  invariably,  as  we  understand  it,  that  a 
railway  track  is  a  place  of  great  danger,  and  that  to  go  upon 
it  unnecessarily,  or  to  loiter  on  or  walk  along  it,  unless  so 
required  by  the  nature  of  the  employment,  is  in  itself  gross 
negligence,  and  bars  a  recovery  for  anything  but  wilful  or 
wanton  negligence.  III.  Cent.  R  R  v.  Hall,  72  111.  225;  111. 
Cent.  R  R  Co.  v.  Godfrey,  71  111.  500;  111.  Cent  R  R  Co. 
V,  Ilammer,  72  111.  350;  III.  Cent.  R  R  Co.  v.  Hethering- 
tou,  83  111.  513;  L.  S.  &  M.  S.  R  R  Co.  v.  Hart,  87  111.  534; 
C,  B.  &  Q.  R  R  Co.  V.  Olson,  12  III.  App.  250 ;  L.  E.  &  W. 
Ry.  Co.  V.  ZolHnger,  10  111.  App.  258. 

It  does  not  require  any  argument  that  it  is  clearly  erro- 
neous to  add  a  clause  stating  the  rule  of  comparative  negli- 
gence to  an  instruction  that  if  guilty  of  the  want  of  ordinary 
care  in  any  material  respect  the  plaintiff  can  not  recover. 
C,  B.  &  Q.  R  R  Co.  V.  Johnson,  103  111.  512 ;  Cal.  Iron  & 
St.  Co.  V.  Martin,  115  111.  370;  C.  &  N.  W.  Ky.  Co.  v.  Thor- 
son,  11  111.  App.  631. 

Messrs.  Ccnniijguam  &  KsiLr,  and  Edward  Mahsb,  for 
appellee. 
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White  was  necessarily  upon  tiie  railroad  track  in  the  dis- 
charge of  his  dntj,  aud  while  there  he  exercised  due  care  in 
protecting  his  life. 

It  was  not  necessary  for  us  to  make  direct  proof  that  White 
specially  exercised  ordinary  care,  but  that  it  may  appear  from 
the  circumstances  of  the  case.  Chicago  &  Atlantic  Ky.  Co. 
V.  Carey,  115  111.  R  115 ;  Missouri  Fur  Co.  v.  Abend,  107 

m.  44. 

In  another  case  it  was  held:  "It  does  not  always  require 
positive  proof  of  the  exercise  of  due  care  and  diligence. 
Under  certain  circumstances  it  may  be  taken  for  granted  that 
the  deceased  observed  usual  and  ordinary  care  for  liis  personal 
safety."  All  the  circumstances  tend  to  show  the  exercise  oi 
due  care  and  caution  on  the  part  of  the  deceased  at  the  time. 
Missouri  Fur  Co.  v.  Abend,  107  111.  48. 

In  another  case  it  was  held  that "  up  to  within  a  moment 
of  the  accident"  he  was  shown  to  have  been  in  the  exercise 
of  due  care  in  his  proper  place,  and  it  would  do  violence  to 
the  facts  in  the  case  to  presume  that  in  the  instant  that  in- 
tervened he  was  guilty  of  negligence,  in  the  absence  of 
proof  of  any  circumstances 'that  even  tend  to  establish  the 
fact  of  negligence.  Chicago,  Burlington  &  Quincy  Ry.  Co. 
v.  Gregory,  58  111.  272. 

The  question  of  negligence  is  not  one  for  the  court,  but 
one  to  be  ascertained  and  settled  by  the  jury  from  all  the 
evidence,  as  has  been  done  in  this  case.  In  a  case  reported 
in  115th  m.,  the  Supreme  Court  uses  these  words:  "  Whether 
he  was  using  due  care,  or  was  grossly  negligent,  is  not  a 
qnestion  of  law  to  be  determined  by  the  court,  but  one  of 
fact  to  be  ascertained  by  the  jury,  under  all  the  evidence, 
environments  and  attendant  circumstances,"  citing  many  cases. 
I.  C.  R  R  Co.  V.  Haskins,  115  111.  30. 

Again  it  is  said  by  our  Supreme  Court :  "  It  is  the  long 
settled  doctrine  of  this  court  tliat  negligence  is  a  fact,  the 
finding  of  which  is  clearly  within  the  province  of  the  jury." 
C.  &  A.  R  R  V.  Bonifield,  104  111.  224. 

The  instructions  of  the  court  fairly  presented  the  questions 
at  issue  to  the  jury  without  confusion  or  error. 
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The  contention  of  the  defendant  ia  not  well  founded;  and 
its  intirmitj  consists  in  a  radical  failure  to  apprehend  that  the 
instructions  in  their  entirety,  fairly  and  adequately  presented 
every  question  of  fact  involved  directly  and  clearly  to  the  jury. 

McAllisteh,  J.  Tliis  was  an  action  by  appellee  as  the 
administratrix  of  the  estate  of  John  White,  deceased,  against 
the  railroad  corporation,  appellant,  to  recover  damages  for 
negligence  of  tlie  servants  of  the  latter  in  the  running  of  a 
switch  engine  against  or  over  said  White,  December  19,  1S83« 
causing  an  injury,  as  it  is  alleged,  of  which  he  died.  On  a 
trial  the  plaintiff  had  judgment  for  $1,000  damages,  and  the 
defendant  prosecutes  this  appeal. 

The  accident  occurred  in  the  morning  of  the  above  men- 
tioned day.  The  weather  was  severely  cold.  The  place  was 
about  fifty  feet  north  of  the  crossing  of  the  defendant's  tracks 
by  41st  street,  the  tracks  running  in  a  north  and  south  direc- 
tion upon  Stewart  avenue  and  said  street  east  and  west  White 
was  a  carpenter  in  the  employ  of  defendant,  and  he  and  another 
carpenter  had  been  engaged  in  building  a  sidewalk  along  defend- 
ant's track  from  41st  street  north  to  a  "shanty"  there,  to  be 
used  as  a  station.  At  the  time  in  question,  these  two  men 
were  measuring  their  work  with  a  tape  line,  and,  as  a  matter 
of  convenience,  were,  while  doing  so,  upon  the  track,  which 
ran  close  thereto.  A  switch  engine  of  defendant  came  from 
the  south  on  said  track,  where  White  was  so  engaged  as  afore- 
said, toward  said  crossing,  at  the  rate,  as  the  evidence  tended 
to  show,  of  eight  or  ten  miles  an  hour,  and  the  evidence  tended 
to  show  that  the  statutory  signals  were  given  before  reaching 
the  crossing;  that  the  engine  driver  saw  White  on  the  track  a 
sufficient  distance  south  of  him  to  have  stopped  his  engine  by 
the  use  of  ordinary  care  before  reaching  him  and  that  White 
was  apparently  unaware  of  his  danger;  that  the  engine  driver 
did,  in  fact,  attempt  to  stop  his  engine  and  would  have  suc- 
ceeded but  for  the  fact  that  the  conductor,  who  was  riding 
therein,  was  seated  with  reference  to  the  lever,  so  as  to  inter- 
fere with  and  prevent'  its  proper  use,  for  which  reason  the 
attempt  failed.     As  to  such  interference  and  prevention  there 
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vas  a  conflict  of  testimony,  but  which  could  properly  be  passed 
upon  by  the  jury  and  trial  Judge,  in  whose  presence  the  testi- 
mony was  delivered. 

It  appeared,  witliout  contradiction,  that  a  ilagman,  who  had 
been  habitually  kept  at  said  crossing,  and  less  than  a  hundred 
feet  from  where  White  was,  had  absented  himself  from  his 
place  at  the  time  said  engine  came.  It  also  appeared  that  there 
were  numerous  other  railway  tracks  in  that  immediate  neigh- 
borhood on  which,  at  that  time,  there  were  four  or  five 
locomotives  giving  forth  the  usual  discordant  sounds  of 
whistles,  bells  and  blowino:  off  steam  at  the  same  time.  Under 
such  circumstances.  White,  inadvertently,  though  not  unlaw- 
fully, remained  upon  the  track,  and  for  some  reason,  which 
can  only  be  inferred  from  the  circumstances,  was  unaware  of 
the  danger  which  threatened  him  until  too  late,  when  the  en- 
gine, then  almost  stopped,  ran  over  a  portion  of  his  body, 
inflicting  injuries  from  which  he  died. 

There  was  no  conflict  of  testimony  as  to  the  absence,  at  the 
time,  of  the  flagman  from  his  proper  place.  But  that  was 
material,  under  the  circumstances  of  this  case,  only  as  bearing 
upon  the  question^of  the  exercise  by  White  of  ordinary  care 
in  going  upon  the  track  and  remaining  there,  as  he  did.  Upon 
every  other  element  of  the  cause  of  action  the  testimony  was 
conflicting,  with  an  apparent  preponderance  in  favor  of  the 
defendant  In  such  case,  accuracy  in  the  instructions,  so  far 
as  given  for  plaintiff,  as  well  as  in  the  modification  of  those 
asked  for  defendant,  becomes  highly  requisite.  L.  S.  &  M.  S. 
E.  R.  Co.  V.  Elson,  15  111.  App.  83,  and  cases  cited. 

At  the  instance  of  plaintiff,  the  court  gave  to  the  jury  this 
instniction : 

"  The  jury  are  instructed  that,  although  a  person  may  be 
improperly  upon  a  railway  track,  that  fact  alone  will  not  dis- 
charge the  company  or  its  employes  from  the  observance  of 
reasonable  care,  and  if  such  person,  while  exercising  reason- 
able care  for  his  safety,  is  nin  over  and  receives  injuries  from 
the  accident,  which  injuries  subsequently  cause  death,  the 
company  will  be  responsible  if  its  employes  were  guilty  of 
gross  negligence  aud  could  have  avoided  the  accident  by  the 
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exercise  of  reasonable  and  ordinary  care,  diligence  and  watcli- 
fiiincss." 

That  instruction  is  bad  for  its  confusion  of  ideas  and  mis- 
leading tendency.  It  contains  no  hypothesis  as  to  attendin;^ 
circumstances;  as  whether  the  engine  driver  had  any  reason  to 
apprehend  the  presence  on  the  track  of  deceased  or  other  per- 
so^is;  whether  such  engine  driver  saw  deceased  in  time  to  have 
stopped  his  engine;  or  whether  deceased  was  in  the  exercise 
uf  ordinary  care  in  going  upon  the  track.  It  assumes  to  pre- 
scribe the  eflfect  of  the  doctrine  of  comparative  negligence 
without  embodying  its  necessary  elements.  I.  C.  R.  R.  Co.  v. 
Frelka,  9  111.  App.  605. 

The  defendant  asked  the  court  to  instruct  the  jury,  "  that 
if  tliey  shall  find  from  the  evidence  that  White  became  aware 
of  the  approach  of  the  engine  in  time  to  get  oflf  the  track  be- 
fore being  struck,  and  tliat  he  did  not  use  ordinary  care  to  do 
80,  then  the  plaintiff  can  not  recover,  and  their  verdict  must 
be  for  the  defendant"  This  the  court  refused  to  give  as 
a&ked,  but  adding  to  it  the  following  qualification,  gave  it: 
"Unless  you  believe  from  the  evidence  that  the  servants  of 
the  defendant  were  guilty  of  gross  negligence  when  compared 
with  the  negligence  of  the  deceased,  and  that  the  negligence 
of  the  latter  was  slight  when  compared  with  that  of  defend- 
ant's servants,  if  they  were  so  guilty  of  negligence." 

The  instruction  as  asked  by  defendant  was  proper  and 
should  have  been  given  as  asked.  The  qualification  goes  upon 
the  theory  that  although  the  injured  party  may  liave  failed 
to  exercise  ordinary  care,  yet  that  will  amount  to  only  slight 
negligence  and  will  not  defeat  a  recovery,  if  the  negligence  of 
the  defendant's  servants  is  gross  when  compared  with  it. 
Such  is  not  the  law.  C,  B.  &  Q.  R.  R.  Co.  v.  Johnson,  103  111. 
512;  Calumet  Iron  &  Steel  Co.  v.  Martin,  115  111.  358. 

Those  cases  settle  the  law  in  this  State,  that  in  actions  to 
recover  for  personal  injury  upon  the  ground  of  mere  negli- 
gence, the  want  of  ordinary  care  on  the  part  of  the  person 
injured  will  defeat  recovery,  and  the  doctrine  of  comparative 
negligence  has  no  application. 

There  are  other  errors  in  the  record,  but  those  specified 
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being  of  such  character  as  to  require  a  reversal  of  the  judg- 
ment, we  shall  not  waste  time  in  pointing  them  out. 
The  judginent  will  be  reversed  and  cause  remanded. 

Heversed  and  remanded* 


Henry  H.  Shufeldt  et  al, 
Charles  M.  Henderson. 

Practices  vidence. 

In  an  action  on  a  lease  g^nd  assignment  thereof,  if  the  defendant  has  filed 
no  affidavit  denying  their  execution,  such  instruments  are  admissible  in 
evidence  without  proof  of  such  execution. 

ft 

[Opinion  filed  May  31, 1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Mr.  D.  S.  Gooding,  for  appellants. 

•    Mr.  R.  B.  Bacon,  for  appellee. 

McAllister,  J.  The  one  count  in  the  declaration  in  this 
case  is  special,  npon  a  lease  made  December  20, 1878,  between 
The  Chicago  Gas  Light  &  Coke  Company,  as  the  lessor,  and 
the  appellants,  Shufeldt  &  Company,  as  the  lessees,  whereby 
the  former  leased  to  the  latter  certain  described  premises  from 
January  1,  1879,  to  April  30,  1884,  for  which  the  latter  cov- 
enanted to  pay  rent  to  the  former  at  the  rate  of  $2,000  per 
year,  payable  quarterly.  It  was  also  alleged  that,  January  8, 
1S81,  the  said  lessor,  by  an  instrument  of  assignment  of  that 
date,  sold,  assigned  and  transferred  s&id  lease  to  the  plaintiff, 
Henderson,  to  whom  the  lessees,  defendants,  attorned.  The 
suit  was  to  recover  rent  for  one  quarter  under  the  terms  of 
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said  lease,  and  interest  thereon.  The  plaintiff  had  judgment* 
and  the  defendants  appealed  to  tliis  conrt 

The  only  point  made  for  reversal  is  that  there  never  hav- 
infi^  been  any  copy  of  either  the  lease  or  assignment  filed  with 
the  declaration,  the  oonrt  erred  in  admitting  them  in  evidence 
against  defendants'  objection,  withoat  any  evidence  as  to  the 
execution  of  either.  Neither  of  the  defendants  had  denied, 
under  oath,  the  execution  of  either  instmment 

The  action  was  brought  upon  the  lease  and  the  assignment 
So  that  Sec.  33  of  the  Practice  Act  (2  Starr  &  C.  111.  Stat.  p. 
1798)  is  specific  to  the  effect  tli^t  defendants,  not  having  tiled 
any  affidavit  denying  the  execution  of  the  respective  instru- 
ments, could  not  be  permitted  to  deny  their  execution  upon 
the  trial,  and  proof  of  such  execution  was  not  required  of  the 
plaintiff  before  giving  them  in  evidence. 

The  judficment  should  be  affirmed* 

^     ^  Judgment  affirmed. 


Pennsylvania  Bailboab  Company 

V. 

^5  ^  William  J.  Connell. 


Hailroads — Ejection  of  Passenger — Action  for  Damage9 — Question  far 
Jury — Datnages — Whether  Excessive, 

1.  In  an  action  against  a  railroad  company  to  recover  daumpres  by  one 
who  was  rightfully  on  defendant's  train  and  was  ejected  by  its  senrants 
upon  his  refusal  to  obey  the  conductor's  command  to  leave  the  train,  it  is  a 
question  for  tbe  jury  whether  the  force  used  in  so  ejecting  him  was  nnjnsti- 
fiably  violent  and  excessive  and  whether  such  injuries  as  he  sustained 
thereby  were  wantonly  and  maliciously  inflicted. 

1!.  In  the  ca^e  presented,  this  court  holds  that  a  verdict  for  ^,000  for 
plaintiff  is  not  so  large  as  to  require  a  reversal  on  the  ground  that  there 
was  manifest  passion  and  prejudice  on  the  part  of  the  jury. 

[Opinion  filed  May  31,  1888.] 

Appea^l  from  the  Superior  Court  of  Cook  County;  the 
Hon.  KiBK  IIawes,  J  udge,  presiding. 
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Pennsylvania  R.  R.  Co.  v.  Connell. 
Messrs. WiLLAED  &  Dbiogs,  and  A.  S.  Tbudb,  for  appellant. 

Messrs.  Sidij^by  Smith,  W.  H.  Hyi^es  and  John  L  Eedick, 
for  appellee. 

MoBAN,  P.  J.  An  action  was  brought  by  appellee  in  the 
court  below  to  recover  damages  from  appellant  for  being 
forcibly  expelled  from  appellant's  car  by  appellant's  servants, 
*  at  a  station  near  Philadelphia.  The  case  was  tried,  and  a  ver- 
dict in  plaintiffs  favor  for  $15,000  was  rendered.  The  verdict 
was  set  aside  by  the  trial  judge,  and  a  new  trial  had,  in  which 
a  verdict  for  the  same  amount  was  rendered,  and  jadgment 
was  entered  thereon. 

The  case  was  appealed  to  this  court  and  was  aifirmed,  but 
on  appeal  to  the  Supreme  Court  was  revereed,  and  remanded 
for  a  new  trial.  The  opinion  of  the  Supreme  Court,  which  is 
reported  in  112  III.  295,  contains  a  statement  of  the  facts  re* 
garding  appellee's  purchase  of  a  ticket,  and  the  circumstances 
of  his  being  on  the  train,  and^  as  the  evidence  on  that  branch 
of  the  case  was  in  no  manner  changed  at  the  last  trial,  we  deem 
it  suiBcient  to  refer  to  said  statement. 

The  Supreme  Court  determined  that  appellee  was  rightfully 
on  the  car  from  which  he  was  expelled,  and  that  the  ticket 
which  he  tendered  to  the  conductor  was  a  valid  ticket  binding 
on  the  company,  and  which  it  was  legally  bound  to  honor; 
but  held  that  when  the  conductor,  acting  under  the  instruc- 
tions of  the  company,  refused  to  accept  said  ticket  and  de- 
manded that  appellee  pay  his  fare  or  leave  the  train,  it  was 
the  duty  of  appellee  to  do  one  or  the  other,  and  when  he 
refused  to  do  either  and  was  expelled  from  the  car,  he  could 
recover  no  damages  by  reason  of  the  mere  ejection,  unless  un- 
necessary force  was  used. 

The  last  trial  was  conducted  under  the  law  as  thus  laid  down 
by  the  Supreme  Court,  and  the  jury  was  instructed  that  when 
the  conductor  demanded  that  plaintiff  should  pay  his  fare  or 
leave  the  train  'Hhat  it  was  his  duty,  if  he  declined  to  pay  his 
fare,  as  requested,  to  leave  the  train,  and  that  when  he  refused 
to  leave  the  train  and  tlius  compelled  the  conductor  to  resort 
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to  force,  he  can  not  recover  for  any  personal  injury  wbicL  he 
thus  voluntarily  brought  upon  himself  through  the  use  of 
such  force  as  was  reasonably  necessai'y  to  remove  him  from 
the  car." 

It  was  an  appropriate  question  for  the  jury,  under  all  the 
evidence,  whether  the  force  used  by  the  servants  of  appel- 
lant in  ejecting  appellee  was  unjustifiably  violent  and  exces- 
sive, and  whether  such  injuries  as  he  sustained  during  the 
expulsion  were  wantonly  and  maliciously  inflicted.  The  evi- 
dence tended  to  show  that  appellee  received  injuries  from 
which  serious  results  followed,  and  while  there  is  some  con- 
flict as  to  what  was  said  and  done  by  the  conductor  prior  to, 
and  during  the  expulsion,  we  can  not  say  that  the  conclusion 
reached  by  the  jury  is  without  support  in  the  evidence. 

The  verdict  of  $7,000  is  not,  in  our  opinion,  considering 
all  the  circumstances,  so  large  as  to  require  us  to  reverse 
the  case  on  the  ground  that  there  was  manifest  passion  and 
prejudice  on  the  part  of  the  jury.  There  is  evidence  which 
warrants  the  belief  that  appellee  received  injuries  permanent 
in  their  character,  that  illness  resulted  from  the  force  used 
upon  him,  which  prevented  him  from  attending  to  the  prac- 
tice of  his  profession  as  he  had  before  done,  and  that  loss  of 
business  and  earnings  ensued. 

Had  he  left  the  car  at  the  command  of  the  conductor,  he 
would  be  entitled  to  recover,  in  the  language  of  the  Supreme 
Court,  "for  every  indignity  offered,  and  for  all  damages  bus. 
lained."  For  the  indignity  of  being  compelled  to  leave  the 
car  he  might  have  damages,  but  not  for  the  indignity  of 
being  forcibly  ejected.  In  such  a  case,  where  the  distinc- 
tions required  by  the  rule  as  laid  down  by  the  Supreme 
Court  are  nice,  where  the  rule  requires  one  who  is  legally 
in  the  right  to  submit  without  resistance  to  the  enforcement 
of  a  wrong,  or  If  he  does  resist,  limits  his  right  of  recovery 
to  damages  for  such  excess  of  force  only  as  may  be  used  in 
compelling  him  to  submit,  any  jury  would  be  very  likely  to 
visit  with  severity  any  unnecessary  force  which  they  find 
indicated  by  the  evidence. 

The  man  who  is  rightfully  on   a  train^  and  produces  to 


First  District — October  Term,  1887.      697 


Hembes  v.  Fick. 


the  conductor  conclusive  evidence  of  his  right,  can  not  be  in  a 
more  unfavorable  position  as  regards  his  claim  to  damages 
when  forcibly  expelled  by  the  servants  of  the  company,  than 
one  who  is  a  trestmsser  on  the  car,  and  insists  on  remaining 
wholly  without  right  Yet  very  considerable  verdicts  have 
been  sustained  where  excess  of  force  was  used  in  removing  a 
trespasser  from  the  train,  and  injury  resulted,  or  where  he 
was  removed  from  the  car  at  an  improper  place,  where  the 
i-esult  was  merely  inconvenience.  Coleman  v.  N.  Y.  &  N.  H- 
JR.  R,  106  Mass.  160;  Holmes  v.  Wakefield,  12  Allen,  680; 
C.  &  A.  R.  R.  Co.  V.  Flagg,  43  111.  864;  Penn.  R.  R.  Co.  v. 
Vandivin,  42  Pa.  St.  365. 

We  have  examined  and  considered  all  the  points  urged  by 
counsel  for  appellant  as  grounds  of  reversal,  and  we  are  of 
opinion  that  no  error  was  committed  in  the  trial  of  this  case 
in  the  court  below,  which  warrants  a  reversal  of  the  judgment 
The  same  will  therefore  be  affii^med. 

Judgment  affirmed. 


Adam  Hembes 
Henry  Fick. 


Assault  and  Battery— Conflict  qf  Evidence — Instructions — Exemplary 
Damages, 

In  an  action  of  trespass  for  an  assault  and  battery,  it  is  held:  That  the 
evidence  supports  the  verdict  for  the  plaintiff;  and  that,  in  view  of  all  the 
evidence  and  instructions,  there  was  no  error  in  the  instructions  which 
affords  sufficient  ground  for  reversal. 

[Opinion  filed  May  31, 1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. . 

Messrs.  Eahnum,  Kubsks  &  Ames,  for  appellant 
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The  evidence  in  this  case  was  conflictiDg,  and,  if  tlie  testi* 
monj  of  Sweitzer  and  Walter  is  to  be  believed  at  all,  was 
very  close  upon  the  question  of  Hembes'  striking  Fick,  and, 
consequently,  every  instruction  given  for  the  plaintiff  should 
have  been  perfect  and  complete  in  itself,  and  so  clear  and  free 
from  ambiguity  that  the  jury  could  not  possibly  have  been 
misled  by  it  Village  of  Warren  v.  Wright,  3  III  App.  602; 
C.  &  A  R  R  V.  Murray,  62  111.  326;  Baldwin  v.  Killian,  63 
111.  550;  I.  C.  R  R  Co.  v.  Moffit,  67  111.  431;  C,  B.  &  Q.  R 
R  V,  Payne,  49  111.  499;  Harvey  v.  Miles,  16  LI.  App.  633;  Chi- 
cago, R  L  &  P.  R  Co.  V.  Harmon,  12  111.  App.  54;  C,  B.  & 
Q.  R  R  Co.  V.  Dougherty,  110  lU.  521;  Town  of  Geneva  v. 
Peterson,  21  111.  App.  454. 

Mr.  John  C.  Kino,  for'appellee. 

McAllister,  J.  This  was  an  action  of  trespass  for  an 
assault  and  battery  brought  by  Fick  against  Hembes,  Frenzel 
and  Meyer.  Pleas,  not  guilty  by  all  the  defendants,  and  several 
s]>ecial  pleas,  upon  which  issue  was  joined.  Yerdict  and  judg- 
ment against  all  the  defendants  for  $300  damages  with  costs. 
Hembes  alone  appealed. 

Two  points  are  made  for  reversal:  1.  The  verdict  is 
against  the  clear  weight  and  preponderance  of  the  evidence. 
2.  The  court  erred  in  giving  instructions  to  the  jury  on  behalf 
of  the  plaintiff. 

We  have  read  the  evidence  and  arguments  of  counsel.  The 
evidence  tends  to  support  the  verdict  and  to  lay  the  founda- 
tion for  exemplary  damages  by  showing  a  wilfuK  violent  and 
unjustifiable  assault  and  beating  of  plaintiff  by  the  defendants. 
It  is  true  there  was  countervailing  testimony  as  respects 
Hembes.  But  it  is  impossible  for  us  to  determine,  without 
having  seen  the  witnesses  and  heard  them  testify,  that  there 
was  really  any  preponderance  in  Hembes'  favor.  The  first 
point  is,  tlierefore,  clearly  not  sustainable. 

We  have  examined  the  instructions  complained  of.  By  the 
fii-st  the  court  directed  the  jury  that  if  they  found  the  defend- 
ants, or  any  of  them,  guilty,  *^  then  in  assessing  plaintiff's  dam* 
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ages,  the  jury  may  take  into  consideration  not  only  the  bodily 
disability  occasioned  by  the  assault,  if  any  is  proved,  bnt  also 
any  impairment  of  tlie  plaintiff's  general  health,  if  such  is 
proved,  and  which  the  jury  believe,  from  the  evidence,  will 
affect  or  impair  his  future  ability  to  attend  to  his  ordinary 
business  the  same  as  if  the  injury  complained  of  had  not 
occurred." 

The  criticism  upon  that  is,  that  it  contains  no  reference, 
with  sufficient  definitencss,  to  the  assault  and  battery  as  being 
the  proximate  cause  of  the  impairment  of  the  plaintiff's  general 
health.  The  objection  is  not  without  force,  but  we  are  of 
opinion  that  it  does  not  afford  a  sufficient  reason,  in  view  of 
all  the  evidence  and  instructions  given  in  the  case,  for  rovers' 
iiig  the  judgment 

The  objection  to  the  second  and  third  instructions  is  in  our 
opinion  without  force,  because  if  the  jury  found  the  defend- 
ants guilty,  it  was,  under  the  evidence,  a  case  for  exemplary 
damages. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


AsAHEL  Gage 

V. 

Charles  B.  Eggleston. 

Practke— Decree— Evidence — When  to  he  Preserved  in  Record-^Bill  to 
Quiet  Title, 

Under  the  rules  of  chancery  practice  in  this  State  the  party  in  whose  favo 
the  decree  grants  relief,  must  preserve  the  evidence  in  the  record,  unlessr 
the  decree  recites  the  facts  proved  on  the  hearing. 

[Opinion  filed  May  31,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
GwrwN  Gaenett,  Judge,  presiding. 
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*  ■  ■  ■     "  » 

Mr.  Augustus  N.  Gage,  for  appellant 

« 

Mr.  N.  M.  Jones,  for  appellee. 

McAllister,  J.  This  was  a  bill  in  chancery  bronc^lit  by 
appellee  Eggleston  against  appellant  Gage,  for  the  purpose  of 
removing,  as  a  cloud  npon  the  title  of  certain  described  prem- 
ises of  the  former,  a  tax  sale  and  the  certificate  issued  thereon 
to  the  latter.  The  defendant  answered,  denying  all  material 
allegations  of  the  bill,  to  which  replication  was  filed.  Upon 
the  hearing  a  decree  passed  granting  the  relief  prayed.  The 
defendant  brings  tlio  case  \o  this  court  on  appeal,  and  assigns 
for  error,  among  others,  that  the  decree  is  not  supported  by 
any  evidence. 

The  record  contains  no  depositions,  master's  report  or  cer- 
tificate  of  evidence.  Nor  does  the  decree  recite  any  facts  as 
found  bv  the  chancellor.  In  such  a  case  as  this,  where  there 
is  an  absence  of  facts  recited  in  the  decree  for  its  support,  the 
party  in  whose  favor  the  decree  was  rendered,  must,  in  order 
to  retain  it  on  appeal  or  error,  see  to  it  that  the  evidence  is 
preserved  in  the  record  in  some  of  the  modes  recognized  by  the 
established  rules  of  chancery  practice  in  this  State.  White 
V.Morrison,  11  111.361;  Nichols  v.  Thornton,  IG  111.  113; 
Mason  v.  Bair,  33  111.  19^;  Waugh  v.  Bobbins,  33  111.  181; 
Eaton  Y.  Sanders,  43  111.  435;  Mclntoeh  v.  Saunders,  68  111.  128; 
Moss  V.  McCall,  75  III.  190. 

In  Marion  v.  Collins,  98  111.  516,  the  court'  says:  "Ap- 
pellee has  preserved  no  evidence  in  the  record,  and,  according 
to  the  practice  in  courts  of  equity  as  announced  in  many  cases 
in  this  court,  the  party  in  whose  favor  the  decree  granting 
relief  is  rendered,  to  maintain  it,  must  preserve  the  evidence, 
or  the  decide  must  find  specific  facts  that  were  proved  on  the 
hearing.  It  is  not  the  duty  of  the  party  against  whom  the 
decree  granting  the  relief  is  rendered,  to  preserve  the  evi- 
dence." 

For  the  reason,  therefore,  that  no  facts  are  found  by  the 
decree,  and  no  evidence  preserved  in  the  record  in  this  case, 
the  decree  must  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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Chicago,  Milwaukee  &  St.   Paul  Eailway  Com 

PANY 
V.    • 

Mary  Yando. 

Railroads— Fersomt I  InJuriea^Eridence— Instruction 8—  Bill  of  Excep-       68   187' 
tions. 

1.  Instructions  not  incorporate^  in  the  bill  of  exceptions  can  not  be  con- 
sidered by  this  court. 

2.  In  an  action  against  a  railroad  company  to  recover  damages  for  per. 
sonal  injuries,  this  court  declines  to  interfere  with  the  verdict  for  plaintiff- 

[Opinion  filed  May  31, 1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gart,  Judge,  presiding. 
> 
Mr.  E.  Walkeb,  for  appellant. 

Messrs.  Joseph  S.  Kbnnabd,  Jr.,  and  George  "W.  Brandt, 
for  appellee.. 

It  has  long  been  the  settled  law  of  this  State  that  railroad 
companies  are  liable  for  the  wanton  and  malicious  acts  of  their 
servants  in  control  of  their  trains,  even  though  such  acts  are 
done  contrary  to  the  instructions  of  the  employer.  T.  "W.  & 
W.  E.  R.  Co.  V.  Harmon,  47  111.  298;  C,  B.  &  Q.  E.  E.  Co. 
V.  Dickson,  63  111.  151 ;  N.  W.  E.  E.  Co.  v.  Hack,  m  111.  238; 
(1,  B.  &  Q.  E.  E.  Co.  V.  Bryan,  90  111.  126;  C.  C.  Ey.  Co.  v. 
McMahon,  103  111.  485. 

In  C.  &  A.  R  E.  Co.  v.  Kellara,  92  111.  245,  where  an  en- 
gine driver  saw,  or  could  have  seen,  in  time  to  slacken  the 
speed  of  or  stop  his  train,  a  lot  of  cattle  crossing  the  railroad 
track  upon  ^  highway,  but  did  not  stop  the  train  or  slacken 
its  speed,  and  killed  an  animal,  which  had  escaped  from  its 
owner's  inclosure,  it  was  held  that  ^his  showed  a  high  degree 
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of  negligence,  and  that  the  railroad  company  was  liable  for 
the  value  of  the  animal  so  killed.  Among  other  things  the 
court  said :  ^^  Under  the  circumstances,  it  was  negligence  of  a 
high  degree  not  to  slacken  the  speed  of  the  train.  It  was 
running  at  the  rate  of  thirty  miles  an  hour.  The  result  that 
followed  ought  to  have  been  anticipated,  and  it  seems  little 
less  than  recklessness  in  the  engine  driver  not  to  heed  the  dan* 
ger  that  was  so  imminent" 

McAllister,  J.  This  was  an  action  by  the  appellee  against 
the  raih'oad  company,  appellant,  to  recover  damages  for  a 
personal  injury  occasioned  May  15,  1885,  by  reason,  as  it  is 
alleged,  of  the  gross,  wilful  and  culpable  negligence  of  the 
engine  driver  of  the  defendant  in  running  his  engine  against 
and  over  the  plaintiff,  while  being  inadvertently  on,  or  in 
dangerous  proximity  to  the  track  on  which  said  engine  was 
going,  and  being  unaware  of  her  danger,  but  he,  said  engine 
driver,  having  seen  the  plaintiff  and  become  aware  of  her 
danger  a  sufficient  distance  from  her  to  have  stopped  his 
engine,  by  the  exercise  of  ordinary  care,  and  avoided  the  in- 
jury, did  not  do  so,  but  ran  such  engine  over  her,  inflicting  a 
grievous  and  permanent  injury. 

Upon  the  ti'ial,  evidence  was  introduced  on  behalf  of  plaint, 
iff  which  tended  to  prove  all  the  elements  of  such  a  cause  of 
action.  The  jury  found  the  defendant  guilty  and  assessed 
plaintiff's  damages  in  the  sum  of  $5,000,  on  which  judgment 
passed  and  defendant  appealed  to  this  court 

The  only  questions  presented  by  the  record  as  we  find  it, 
are  such  as  arise  upon  a  general  motion  for  a  new  trial  and  in 
arrest  of  judgment  We  have  examined  the  bill  of  exceptions 
and  find  no  error  of  law  in  the  admission  or  exclusion  of  evi- 
dence, and  that  the  evidence  on  behalf  of  plaintiff  tended  to 
6U])port  the  verdict,  and  that  there  is  no  such  countervailing 
evidence  as  would  justify  this  court  in  interfering  with  such 
verdict  Counsel  for  appellant  has  suggested,  not  argued, 
that  the  court  erred  in  refusing  instructions  asked  on  behalf 
of  the  defendant  On  reference  to  the  bill  of  exceptions,  we 
find  no  instructions  incorporated  therein.    Kone  are  therefore 
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presented  for  consideration.  This  matter  of  instructions  is, 
in  this  case,  in  the  same  category  as  in  the  case  of  Liverpool, 
Xondon  &  Globe  Ins.  Co.  v.  Sanders,  decided  at  this  term, 
OfitSj  p.  569. 

Perceiving  no  error  in  the  record,  the  judgment  will  be 
affirmed. 

Jvdgmefnt  affirmed. 


EiCE,  Friedman  &  Maxwell  Company  et  al. 

V. 

Flora  Goldberg  et  al. 

Injunefions-^Dissoltition  hy  Agrtement—Damages — Stattde — Evidence 
— Practice. 

1.  XTpon  appeal  from  an  order  allowing  damages  on  the  dis^iolntion  of  an 
injunction  by  agreement,  it  is  held:  That  t'he  eyidence  is  inanlBcient  to 
support  the  order;  and  that  it  was  irregular  to  award  a  sum  of  money  to 
persons  not  parties  to  the  suit. 

2.  It  seems  to  be  doubtful  whether  an  injunction  dissolved  by  agreement, 
such  agreement  providing  that  the  injunction  bond  may  stand  for  damages, 
is  within  the  statute  providing  a  summary  mode  for  the  assessment  of  dam- 
ages. 

[Opinion  filed  May  31,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
GwYNN  Gaknett,  Judge,  presiding.  i 

Kice,  Friedman  &  Maxwell  Company  brought  a  creditors' 
bill  against  David  Goldberg,  the  judgment  debtor,  Flora  Gold- 
berg, Nathan  Neufeldt  and  Canute  R.  Matson,  Sheriff,  and  by 
said  bill  sought  to  have  certain  judgments,  one  in  favor  of 
said  Flora  and  another  in  favor  of  said  Nathan,  entered  up 
by  confession  against  said  David  Goldberg,  set  aside  and 
declared  void  as  to  plaintiff,  a  creditor  of  said  David. 

Execution  had  been  issued  on  the  respective  judgments  and 
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were  in  the  hands  of  said  Sheriff,  who  was  proceeding  to  sell 
the  goods  of  said  David  thereon,  December  31^  18S6,  upon 
bond  of  plaintiff,  with  sureties  in  the  penalty  of  $300;  an 
injunction  was  issued  bj  order  of  the  court  enjoining  the  sale. 
Jannarj  31,  1887,  the  said  injunction  was  dissolved  by  agree- 
ment of  the  parties.  April  9, 188T,  the  cause  was  referred  to 
the  master,  and  June  17, 1887,  he  tiled  his  report,  by  which  he 
found  against  the  complainant  upon  the  merits  of  the  case. 
June  27th,  two  of  the  defendants  to  the  bill,  said  [NTathan  and 
Flora,  filed  suggestions  of  damages  by  reason  of  the  injunc- 
tion, and  the  complainants,  on  leave  of  court,  voluntarily  dis- 
missed said  bill,  but  no  final  decree  was  signed  and  entered 
until  after  July  16,  1887,  when  the  court,  upon  evidence,  all 
of  which  is  preserved  by  certificate  of  the  Judge,  entered  the 
following  order: 

"  Rice,  Friedman  &  Maxwell  CoMPAirr ) 

V.  V  Bill, 

"  David  Goldberg  et  al.  ) 

**  This  cause  coming  on  to  be  heard  upon  the  suggestion  of 

damages  filed  herein,  and  the  testimony  heard  in  open  court, 

and  arguments  of  counsel,  and  the  court  being  fully  advised  in 

the  premises,  it  is  ordered  that  the  defendants'  damages  bo 

and  the  same  are  hereby  assessed  at  the  sum  of  $202.35,  and 

that  they  have  execution  therefor;  and  it  is  further  ordered 

that  the  complainants  pay  to  Blum  &  Blum  the  further  sum 

of  $60,  and  that  execution  issue  therefor," 

To  which  appellants  objected. 

Tne  stipulation  on  which  the  injunction  was  dissolved,  was 
made  January  14,  1887,  and  is  as  follows; 

^*  ElCE  ET  AL. 

v. 

"  Goldberg  et  al. 

"  It  is  hereby  stipulated  and  agreed  that  the  injunction  here- 
tofore granted  in  this  case  be  dissolved,  and  that  the  Sherij0f 
make  sale  of  the  stock  at  No.  401  Milwaukee  Avenue,  not  in 
bulk,  but  in  such  lots  as  shall  be  most  conducive  in  bringing 
the  largest  cash  price,  and  that  he  deduct  therefrom  his  legiti- 
mate fees  and  hold  the  residue  to  await  the  order  of  the  court 


First  District — October  Term,  1887,     605 

Rice,  Friedman  &  Maxwell  Co.  t.  Goldberg. 

on  the  final  hearing  hereof;  that  this  cause  shall  be  either 
referred  to  a  master  in  chancery  to  take  proofs  and  report  his 
conclusions  thereon,  or  that  such  testimony  may  be  taken 
before  a  notary  public. 

*'It  is  further  agreed  that  should  the  conrt,  npon  a  final 
hearing,  decide  that  Nathan  Neufeldt  and  Flora  Goldberg  are 
entitled  to  said  proceeds,  then  the  injunction  bond  in  this 
cause  may  stand  for  such  damages  as  may  be  adjudged  by  this 
court. 

"It  is  further  agi*eed  that  the  Sheriff  shall  allow  the  land- 
lord of  the  building,  401  Milwaukee  Avenue,  to  retain  the 
fixtures  in  payment  of  rent  due  for  said  store." 

Messrs.  Cbatfy  Bros.  &  Ashoraft,  for  appellants. 

Messrs.  Blum  &  Blum,  for  appellees. 

McAllister,  J.  Section  twelve  of  our  .injunction  statute, 
(1  Starr  &  C.  111.  Stat.  1285)  provides  a  summary  mode  for 
the  assessment  of  damages  sustained  by  a  party  to  the  snit^  by 
reason  of  the  injuuction,  "  in  all  cases  where  an  injunction  is 
dissolved  by  any  court  of  chancery  in  this  State,"  and  pre- 
scribes the  contingency,  condition  and  proceedings. 

Such  statutes, authorizing  a  summary  proceeding,  are  usually 
subject  to  a  strict  construction.  As  in  this  case,  the  suggestions 
in  writing  can  not  be  dispensed  with  except  by  the  consent  of 
the  adverse  party.  Winkler  v.  Winkler,  40  111.  179.  And  it 
may  be  a  question,  whether,  as  in  this  case,  where  the  injunc- 
tion is  dissolved  by  the  mutual  agreement  of  the  parties,  and 
that  agreement  provides  that  the  injunction  bond  may  stand 
for  the  damages,  the  case  is  one  within  the  statute. 

But  we  do  not  find  it  necessary  to  pass  upon  that  Question ; 
for  we  find  upon  examination  of  the  evidence  upon  which 
the  assessment  of  damages  was  made,  that  it  is  insufiSicient  to 
support  the  order  appealed  from,  which  is,  in  addition,  irregu- 
lar in  awarding  a  sum  to  persons  who  wei*e  not  parties  to  the 

Buit 

Reversed  and  remanded. 
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M  AM 

76    0071 


Charles  B.  Phillips 

V. 

Eliphalet  W.  Blatchford. 

Intervening  Petition  by  Judgment  Creditor  to  Beach  Fund  in  Court — 
Practice, 

« 

1.  One  having  an  intereftt  in  a  fund  which  is  in  court  will  be  permitted 
to  intervene  and  set  up  his  interest,  and,  i£  equity  so  requires,  bis  rights  to 
the  fund  will  be  protected. 

2.  An  intervening  petition  by  a  judgment  creditor  to  reach  a  fund  paid 
into  court  in  an  equity  proceeding,  for  the  benefit  of  the  judgment  debtor, 
is  sustained  by  this  court. 

8.  An  objection  that  no  process  was  issued  or  served  on  the  judgment 
debtor  on  the  filing  of  such  petition,  was  waived  when  he  appeared  and 
pleaded  to  the  petition. 

[Opinion  filed  May  31,  18S8.] 

Appeal  from  tlie  Cii-cait  Court  of  Cook  County;  the  Hon. 
KicHAED  S.  TuTHiLL,  Judgo,  presiding. 

This  is  an  appeal  from  an  order  entered  by  the  court  npon 
an  intervening  petition  filed  by  appellee  in  the  suit  of  the 
South  Park  Commissioners  against  Charles  B.  Phillips  et  al. 
The  suit  was  in  the  nature  of  an  interpleader,  for  the  purpose 
of  settling  and  confirming  title  in  the  complainants  of  certain 
laud  described  in  the  bill  which  it  was  claimed  Phillips  had 
contracted  to  convey  to  complainants,  and  in  wliich  Mrs. 
Phillips  claimed  certain  interests.  The  decree  found  Phillips 
entitled  to  some  forty-five  acres  of  the  land,  and  directed  that 
'the  vahie  of  the  same  at  t\\^  price  of  $800  per  acre  should  be 
])aid  into  court,  and  that  thereupon  the  Park  Commi!^sionel•s' 
title  to  said  land  shouM  be  confirmed  and  established. 

The  land  was  in  South  Park  and  had  been  selected  for 
Park  pui-])06es.  The  intervening  petition  of  appellee  set  np  a 
judgment  obtained  in  1884:  against  said  Charles  B.  Phillips, 
for  the  sum  of  $6^517,  by  default;  that  said  Phillips  had  been 
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let  in  to  plead  to  said  judgmout,  but  that  the  jiidgnient  was  to 
Btand  BB  security  for  such  sum  as  should  on  a  trial  be  found  to 
be  due;  that  said  judgment  became  a  lien  on  the  land  of 
Phillips,  sought  to  be  taken  and  held  by  the  South  Park  Com- 
missioners in  this  suit;  that  Phillips  had  no  other  land  or 
property  subject  to  execution,  and  prays  that  from  the  moneys 
found  due  to  said  Phillips  from  complainants,  the  judgment 
of  petitioners  should  be  paid. 

Subsequently  an  amended  petition  was  filed,  which  recited 
the  facts  stated  in  the  original  petition  and  stated  further  that 
since  the  filing  of  the  original  petition  there  was  a  trial,  and 
the  judgment  theretofoi'e  rendered  was  affirmed,  the  same  to 
be  satisfied  and  fully  discharged  upon  payment  of  $8,250  with 
interest,  etc.,  and  that  execution  issue,  etc.  That  execution 
was  issued,  and  returned  by  the  Sheriff,  no  part  satisfied. 
Prays  to  be  allowed  to  make  proof,  and  that  the  court  order 
the  said  judgment  paid  out  of  the  money  of  said  Phillips  in 
court,  etc.  Phillips  filed  a  demurrer,  and  afterward  an  answer 
to  this  amended  petition,  and  there  was  a  hearing  by  the  court 
on  which  the  allegations  of  the  petition  were  found  to  be 
true,  and  the  clerk  of  the  court  was  ordered  to  pay  from  the 
moneys  in  court  the  amount  of  said  judgment  and  interest 
thereon. 

From  said  order  the  appeal  is  prosecuted  and  various  errors 
are  assigned. 

Mr.  W.  T.  BuROESS,  for  appellant. 

An  "  intervening  petition  "  in  om*  practice  is  what  is  called 
in  England  an  examination  of  a  party  j:>ro  interesse  sua.  In 
Dan.  Chy.  Pr.,  5th  Ed.,  Vol.  2,  p.  1058,  it  is  said :  "  The  proper 
course  to  be  pursued  by  any  person  who  claims  title  to  an 
estate  or  other  property  sequestrated,  whether  by  mortgage 
or  judgment,  lease  or  otherwise,  or  who  has  a  title  paramount 
to  the  sequestration,  is  to  apply  to  the  court  to  direct  the 
plaintiff  to  exhibit  interrogatories  before  one  of  the  masters 
ill  order  that  the  party  applying  may  be  examined  as  to  his 
title  to  the  estate."  In  note:  The  mode  of  proceeding  is  the 
same  where  the  property  is  in   the   possession  of  a  receiver. 
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AnoiL,  6  Vea.  287;  Angol  v.  Smitli,  9  Ves.  336;  Brooks  v. 
Greathcad,  1  J.  &  W.  178. 

An  order  for  the  examination  of  a  party  j7W  inieresse  8iu> 
may  be  obtained  as  a  matter  of  course  by  the  party  claiming 
(Lord  Pelham  v.  The  Duchess  of  Newcastle,  3  Swanst  290, 
N.),  but  it  can  not  be  granted  till  after  the  sequesti-atoi-s  luivo 
made  a  return,  because  till  then  it  can  not  apj^ear  to  the  court 
what  is  sequestered.  (Ibid.)  '* The  application  maybe  made 
either  by  motion  or  petition  (Hunt  v*.  Priest,  2  Dick.  540).  If 
made  by  the  former  it  should  be  supported  by  affidavit  stating 
the  facts  under  which  the  claim  arises.  If  made  by  the  latter 
the  petition  ought  to  state  the  circumstances." 

In  the  case  at  bar  it  can  not  be  contended  for  a  moment 
that  the  facts  stated  gave  the  petitioner  any  lien  on  a  f  imd  not 
then  paid  iuto  court 

Fix>m  tlie  cases  it  would  seem  that  a  party  must  have,  1st,  a 
lien  of  some  sort;  2d,  there  must  be  a  fund  or  property  under 
the  control  of  the  court  to  which  the  lien  or  right  has  attached, 
to  protect  which  it  is  necessary  for  the  petitioner  to  come 
before  the  court 

The  mere  recovery  of  a  judgment  and  the  issue  of  an  exe- 
cution and  its  return  of  nulla  bona  gave  no  lien  to  Blatchford 
on  anything  specified  in  his  petition;  no  land  is  described* 

Mr.  David  Fales,  for  appellee. 

MoRAN,  P.  J.  It  is  urged  for  the  purpose  of  reversing  the 
decree  that  the  court  had  no  jurisdiction,  no  process  having 
ever  been  issued  or  served  on  Phillips.  That  objection  is 
obviated  by  his  having  appeared  and  pleaded  to  the  petition. 
It  is  also  contended  that  the  proper  practice  was  not  pursued 
by  the  court;  that  petitioner  could  not  be  allowed  to  intervene 
in  such  a  case,  but  that  he  must  seek  his  remedy  by  original 
bill.  The  allegations  of  the  petition,  which  are  fully  sup- 
ported by  the  proof,  show  a  judgment  which  was  a  lien  on  the 
land  which  was  taken  by  the  Park  Commissioner.  By  the 
decree,  the  land  on  which  the  lien  existed  was  converted  into 
money,  and  the  fund  was  in  the  hands  of  the  court 
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There  was  no  other  property  except  this  fund  fjom  which 
petitioner  could  obtain  satisfaction  of  his  judgment.  A  per- 
son who  has  an  interest  in  the  fund  which  is  in  court,  or  in 
the  hands  of  a  receiver,  will  be  permitted  to  intervene  and  set 
up  his  interest,  and,  if  equit}'  requires  it,  his  rights  to  the 
fund  will  be  protected  and  his  interest  administered  upon. 

It  is  the  ordinary  function  of  a  court  of  equity  to  settle 
claims  of  creditors  aud  others  to  funds  in  its  hands.  Derrick 
V.  Lamar  Ins.  Co.,  74  111.  404. 

The  petitioti  contained  all  the  allegations  which  would  be 
necessary  in  a  creditor's  bill.  Appellee  had  his  day  in  court 
upon  the  issue.  The  court  would  not  permit  a  levy  upon  the 
land  nor  a  garnishment  of  the  fund,  and  to  pay  out  the  fund 
to  the  debtor  without  protecting  the  rights  of  the  creditors 
would  be  unjust.  None  of  the  technical  objections  to  the  de- 
cree are  well  taken,  and  the  proceedings  of  the  court  were 
fully  authorized  by  the  rules  of  modern  practice.  Marsh  v. 
Green,  74  111.  385;  Soles  v.  Sheppard,  99  111.  616. 

There  is  no  error,  and  the  decree  of  the  Circuit  Court  will 
therefore  be  affirmed. 

Decree  affirmed. 


The  Cheltenham  Improvement  Company 

V. 

William  H.  Whitehead. 

Trust  Deeds— FarecJoaure— Affirmative  Relief— Waiver  hy  Party  De- 
fendani — Apportionment  of  Taxes — Solieitor'a  Fees  and  Expenses- 
Agreement^  Strictly  Construed — Practice. 

1.  In  a  proceedings  to  foreclose  a  trust  deed,  a  party  defendant,  after  hav- 
ing been  defaulted,  can  not  claim  affirmative  relief. 

2.  An  agreement  contained  in  a  trust  deed  to  pay  the  fees  of  complain- 
ant*B  solicitor  and  other  expenses,  in  case  of  foreclosure,  being  contrary  to 
the  general  public  policy  of  this  State,  will  be  strictly  construed. 
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3.  In  the  case  presented,  the  a^rreement  to  pay  such  fees  and  expenses  is 
held  to  be  inapplicable,  the  suit  having^  been  inslituted  by  the  rtstui  que 
trust  instead  of  by  the  trustee. 

4.  Where  the  record  contains  two  decrees,  one  having  been  racat^^d  and 
the  other  entered  at  a  subsequent  term,  and  errors  have  been  a«sig'ned  on 
both,  followed  by  a  joinder  in  error,  this  court  may  review  both  decrees. 

[Opinion  filed  May  31,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
McKRAT  F.  TuLEY,  Judge,  presiding. 

Mr.  Fbederic  Ullmak,  for  appellant 

Messrs.  Whitehead  &  Pickakd,  for  appellee. 

The  default  of  the  appellant,  and  tlie  taking  of  the  bill 
pro  con f €880^  admits  all  the  allegations  of  the  bill.  Rev.  Stat. 
Chap.  22,  Sec.  16;  Moore  v.  Titman,  33  111.  357;  Sullivan  v. 
Sullivan,  42  111.  31B;  Crunan  v.  Frizell,  42  111.  319;  Thom|). 
son  V.  Dearborn,  107  III.  87. 

The  court  had  a  right,  at  any  time,  on  motion,  to  correct 
clerical  errors  in  the  decree.  Danicll's  Ch.  Practice  (5th  Ed.) 
p.  1029  et  seq.^  and  authorities  cited;  Mil'er  v.  Kushforth,  3 
Green  Ch.  (N.  J.)  174;  Tliompson  v.  Goulding,  5  Allen,  81, 
82;  Cox  V.  Garst,  105  III.  342;  Cooler  v.  Scharlett,  38111.  310. 

Although  "final,"  in  the  sense  that  an  appeal  would  lie 
from  it,  the  decree  was  still  in  the  power  of  the  court,  and 
the  cause  {ending  until  the  master  had  tiled  his  report  of  sale, 
and  a  final  order  or  decree  entered  confirming  it  Eeid  et  al. 
V.  Morton,  119  111.  118,  132. 

Even  if  there  were  error  in  vacating  the  first  decree  and 
entering  a  new  one  by  a  supplemental  order,  such  oi*der  and 
decree  were  entered  by  the  consent  of  all  parties  not  in  de- 
fault; such  entering  was  beneficial  rather  than  harmful  to 
appellant,  and  the  decree  should  not  be  reversed  for  error  that 
worked  no  harm  to  appellant  Hahn  v.  Huber,  83  III.  243; 
Ilannas  v.  Uannas,  110  III.  53;  Draper  v.  Draper,  68  III.  17- 

Bailey,  J.     This  was  a  hill  in  chancery  to  foreclose  a  deed 


First  District — October  Term,  1887.      611 

Cheltenham  ImproTement  Co.  r.  Whitehead. 

■—  -  --  ■  ■  -      — 

of  trast.  The  facts  disclosed  bj  the  record,  so  far  as  they  are 
material  to  the  questions  presented  bj'  the  appeal,  are  substan- 
tially as  follows:  On  the  28th  day  of  November,  1880,  Ira  N- 
Herrick  executed  two  promissory  notes  for  $17,040  each,  pay- 
able to  the  order  of  Franklin  H.  Watriss  in  one  and  two  years 
after  date,  with  interest,  and  to  secure  their  payment,  executed 
a  deed  of  trust  to  George  W.  Smith  as  trustee,  conveying  six 
separate  j>arcels  of  land.  The  first  note  was  paid  at  maturity^ 
and  two  of  said  parcels  of  land  were  thereupon  released  from 
said  deed  of  trust.  Partial  payments  were  made  on  the  other 
note,  and  the  present  bill  was  brought  to  foreclose  the  deed 
of  trust  for  the  residue  remaining  unpaid. 

The  deed  of  trust  contained,  among  other  things,  a  covenant 
that  the  grantor  would,  in  due  season,  pay  all  taxes  on  said 
lands,  and,  in  case  of  his  refusal  or  neglect  so  to  do,  the  grantee^ 
or  his  successors  in  trust,  or  the  holder  of  said  notes,  or  either 
of  them,  might  pay  such  taxes,  and  that  the  moneys  thus  paid, 
with  interest  thereon  at  the  rate  of  eight  per  cent  per  annum, 
should  become  so  mtich  additional  indebtedness  secured  by 
said  deed  of  trust,  to.  bo  paid  out  of  the  proceeds  of  the  sale 
of  said  lands,  if  not  otherwise  paid  by  the  grantor.  Said 
deed  of  trust  also  contained  the  following  provision: 

"In  case  of  default  in  the  payment  of  said  promissory  notes, 
or  either  of  them,  or  any  part  thereof,  according  to  the  tenor 
and  effect  of  said  notes,  *  *  *  or  in  case  of  waste  or 
non-payment  of  taxes,  *  *  *  or  in  case  of  a  breach  of 
any  of  the  covenants  or  agreements  herein  mentioned,  then 
and  from  thenceforth  it  shall  be  lawful  for  the  said  ]>arty 
of  the  second  part,  or  his  successor  in  trust,  or  the  person 
who  may  be  appointed  by  the  court  to  execute  this  trust, 
on  application  of  the  legal  holder  of  said  promissory  notes, 
or  any  of  them,  to  enter  into  and  upon  or  take  possession 
of  the  premises  hereby  granted,  or  any  part  thereof,  and 
collect  and  receive  all  rents,  issues  and  profits  tliereof,  and 
in  his  own  name  or  otherwise  file  a  bill  or  bills  in  any  court 
having  jurisdiction  thereof  against  the  said-  party  of  the 
first  part,  his  heirs,  executors  and  assigns,  to  obtain  a  de- 
cree for  the  sale  and  conveyance  of  the  whole  or  any  part 
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of  Baid  premises  for  the  purposes  herein  specified,  bj  said 
party  of  the  second  part  as  such  trustee,  or  as  special  com- 
jnissioner,  or  otherwise,  under  order  of  court,  and  out  of  the 
proceeds  of  anj  such  sale  to  first  pay  the  costs  of  such  suit,  all 
costs  of  advertising,  sale  and  conveyance,  inehiding  the  reason- 
able fees  and  commissions  of  said  party  of  the  second  part  or 
person  who  may  be  appointed  to  execute  this  trust,  and  five 
(5)  per  cent,  on  the  anio\int  of  such  principal,  interest  and 
costs  for  attorney's  and  solicitor's  fees;  also  all  other  expenses 
of  this  trust,  including  all  moneys  advanced  for  insurance, 
taxes  and  other  liens  or  assessments,  with  interest  thereon  at 
eight  f^r  cent,  per  annum,  then  to  pay  the  principal  of  said 
notes,  whether  due  and  payable  by  the  terms  thereof  or  the 
option  of  the  legal  holder  thereof,  and  interest  due  on  said 
notes  up  to  the  time  of  such  sale,  rendering  the  overplus,  if 
any,  unto  the  party  of  the  first  part,  his  legal  representatives 
or  assigns,  on  reasonable  request." 

Prior  to  filing  the  bill,  William  EL  Whitehead,  the  com- 
plainant, became  the  owner  of  the  unpaid  note  by  purchase, 
and  Herrick  conveyed  all  of  said  parcel  of  land  to  A.  B. 
Meeker,  who,  in  turn,  conveyed  three  of  the  four  tracts  not 
released  from  the  deed  of  trust  to  the  Chelteuham  Improve- 
ment Company.  The  bill  makes  the  Cheltenham  Improve- 
ment Company,  George  W.  Smith,  the  trustee,  HeiTick,  the 
maker  of  the  notes,  and  various  other  parties  who  had  or 
claimed  some  interest  in  the  premises,  parties  defendant  Tile 
default  of  the  Cheltenham  Improvement  Company  was  duly 
entered,  and  on  reference  to  the  master  it  was  found  that  the 
balance,  principal  and  interest,  due  on  said  note,  was  $13,182; 
that  the  complainant  had  been  compelled  to  pay  out  the  sum 
of  $1,000  to  redeem  a  portion  of  said  premises  from  a  tax 
sale;  that  he  had  paid  out  for  an  abstract  of  title,  and  for  the 
procurement  of  certain  information  or  data  necessary  to  be 
used  in  preparing  and  filing  the  bill  the  sum  of  $260.  To 
this  the  master  added  five  per  cent,  of  the  amount  found  due, 
being  $719,  for  solicitor's  fees,  thus  making  a  total  of  $15,161. 
The  master's  report  was  approved,  and  a  decree  entered,  fix- 
ing the  amount  due  on  the  deed  of  trust  at  the  last  mentioned 
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Slim,  and  awarding  a  sale  of  said  premises  therefor.  The 
Cheltenliam  Improvement  Company  has  appealed  to  this 
couit. 

]^o  complaint  is  made  as  to  the  amonnt  of  principal  and  in- 
terest found  due  on  said  note,  the  controversy  being  as  to  the 
other  items  allowed  by  the  master.  It  Is  claimed  that  the 
tax  sale  from  which  the  complainant  was  compelled  to  redeem 
was  not  for  taxes  assessed  upon  either  of  the  parcels  of  land 
conveyed  by  Meeker  to  the  appellant,  but  upon  the  fourth 
parcel  not  released  from  the  deed  of  trust,  and  that  the  decree 
should  have  placed  the  entire  burden  of  that  item  upon  that 
particular  tract.  If  it  be  admitted  that  the  appellant  had  a 
right  to  the  relief  here  suggested,  such  right  arose  from  gen- 
eral principles  of  equity  and  not  from  the  terms  of  the  deed 
of  trust  Tliat  instrument  provided  that  any  money  paid  by 
the  holder  of  the  note  for  taxes  should  be  so  much  additional 
indebtedness  secured  generally  by  the  deed  of  trust,  and  the 
money  so  paid  was  made  a  lien  on  all  the  ti^acts  conveyed. 
The  appellant's  right  to  have  the  taxes  paid  apportioned  to 
the  particular  tract  upon  which  they  were  assessed,  if  such 
riglit  existed,  grew  out  of  the  conveyance  to  it,  subsequent  to 
the  execution  of  the  deed  of  trust,  of  the  residue  of  the  prem- 
ises covered  by  that  instrument.  Such  apportionment  of 
taxes  was,  therefore,  a  matter  of  affirmative  relief  which  tlie 
appellant  could  obtain  only  by  answer,  or,  perhaps,  by  cross- 
bill. The  appellant,  after  having  suffered  a  default,  was 
clearly  debarred  from  claiming  it. 

We  are  of  the  opinion  that  the  other  two  items  in  dispute 
should  have  been  disallowed.  It  is  not  the  general  policy  of 
this  State  to  charge  the  defeated  party  to  a  suit  with  the  pay- 
ment of  the  fees  of  the  attorney  or  solicitor  of  the  opposite 
party, or  any  other  expenses  of  the  litigation  incurred  by  such 
party  beyond  what  are  properly  known  as  costs.  It  is  true  a 
defendant  may  obligate  himself  by  agreement  to  pay  the  fees 
of  the  complainant's  solicitor,  or  other  expenses  of  the  suit, 
but  such  agreement,  being  a  departure  from  the  general  pub- 
lic policy  of  the  State,  should  be  strictly  construed,  and 
should  not  be  extended  to  any  case  not  within  its  precise 
terms. 
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The  deed  of  trust  in  this  case  provides  for  the  payment  of 
solicitor's  fees  and  other  expenses  of  th-j  trust  in  ease  of  the 
execution  of  the  trust  by  the  trustee  or  his  successor^  but 
makes  no  similar  provision  for  the  expenses  of  a  suit  brought, 
not  by  the  trustee  but  by  the  party  secured.  Such  suit  is 
essentially  different  in  its  character,  and  in  some  of  its  legal 
consequences,  from  a  suit  brought  by  the  trustee  himself  to 
enforce  the  trust.  Where  the  party  secured  brings  his  bill  to 
foreclose,  the  security  is  treated  as  a  mei*e  mortgage  and  not 
as  a  deed  of  trust.  In  such  suit  no  attempt  is  made  to  execute 
the  powers  vested  in  the  trustee  or  to  take  advantage  of  those 
provisions  of  the  instrument  which  apply  specifically  to  an 
execution  of  the  trust  by  him.  Those  provisions  are  aban- 
doned, and  the  cestui  que  trust  seeks  to  avail  himself  of  his 
equitable  rights  as  mortgagee,  without  reference  to  the  pow- 
ei*s  vested  in  the  trustee. 

It  is  urged  that  the  language  of  the  trnst  deed  in  relation 
to  solicitor's  fees  and  expenses,  if  properly  interpreted,  should 
be  held  to  apply  as  well  to  suits  brought  by  the  holder  of  the 
note  as  by  the  trustee.  We  think  otherwise.  It  is  true  the 
provision  authorizes  the  trustee  or  his  successor,  in  case  of 
default,  to  enter  into  the  mortgaged  premises,  and  in  his  own 
name,  or  otherwise,  to  file  a  bill  to  foreclose,  and  to  obtain  a 
decree  for  the  sale  of  said  premises  by  him  as  trustee,  special 
commissioner,  or  otherwise.  It  is  manifest  that  all  these  pro- 
visions relate  to  a  foreclosure  suit  instituted  by  the  trustee, 
and  not  by  the  cestui  que  trust.  It  is  equally  clear  that  this  is 
not  such  suit.  The  holder  of  the  note,  and  not  the  trustee,  is 
the  actor,  and  this  is  in  no  way  changed  by  the  fact  that  the 
trustee  is  named  as  a  party  defendant. 

We  are  of  the  opinion  that  the  complainant,  at  the  date  of 
the  decree,  was  entitled  to  a  decree  for  said  sum  of  $15,161, 
less  the  two  sums  of  $719  and  $260,  that  is,  for  the  sum  of 
$14,182. 

The  decree,  as  originally  entered,  after  including  $719  for 
solicitor's  fees,  and  thus  making  up  the  sum  of  $15,161,  di- 
i-ected  the  master,  in  making  distribution  of  the  proceeds  of 
the  foreclosure  sale,  to  pay  the  complainant's  solicitors,  as  their 
fec3,  five  per  cent,  of  the  amount  of  such  sale,  and  to  pay  to 
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the  complainant  out  of  the  residue  the  full  sum  of  $15,161, 
thus  incUiding  the  solicitors'  fees  twice.  This,  as  soon  as  dis- 
covered, was  conceded  to  be  an  error,  and,  for  the  purpose  of 
eliminating  it  from  the  record,  the  court,  at  a  term  subsequent 
to  the  one  at  which  the  decree  was  entered,  on  motion  of  the 
complainant,  vacated  the  decree  and  entered  a  new  decree  in 
all  respects  like  the  former  one,  except  that  it  omitted  said 
clause  in  relation  to  the  payment  to  the  complainant's  solic- 
itors of  said  five  per  cent  of  the  amount  of  the  sale.  It  is 
from  the  second  decree  that  this  appeal  was  prosecuted. 

Counsel  have  devoted  considerable  time  to  a  discussion  of 
the  position  in  which  the  case  is  placed  by  the  new  decree, 
the  ap)iellant  claiming  that  the  term  having  elapsed  the  court 
had  lost  jurisdiction  of  the  case  and  that  the  second  decree  is, 
therefore,  void.  On  the  other  hand,  it  is  suggested  that  if 
such  be  the  case,  the  original  decree  stands  in  full  force,  and, 
as  no  appeal  was  prayed  from  that  decree,  it  is  not  before  this 
court  for  review.  It  does  not  seem  necessary  for  ns,  however, 
to  determine  the  soundness  of  either  of  the  views  here  pre- 
sented. The  second  decree,  for  the  reasons  already  stated, 
must  be  reversed,  and,  so  far  as  that  decree  is  concerned,  it 
becomes  immaterial  whether  it  is  void  or  not  The  original 
decree,  though  not  appealed  from,  is  brought  to  this  court  in 
the  transcript  of  the  record,  and  the  appellant  has  assigned 
for  error  the  entry  of  that  as  well  as  of  the  subsequent  decree. 
The  appellee  has  joined  in  error  without  in  any  way  challeng- 
ing the  scope  of  the  assignments  of  error,  and  so  can  not  in- 
sist tliat  the  original  decree  is  not  before  us.  Although  the 
appeal  only  brought  up  the  second  decree,  yet,  as  errors  have 
been  assigned  on  both  decrees,  followed  by  a  joinder  in  error, 
or  that  which,  under  our  practice,  is  equivalent  to  such  joinder, 
the  whole  record  may  be  treated  as  being  before  us  on  writ 
of  error.  Both  decrees  then  being  here,  and  both  being  erro- 
neous, they  will  both  be  reversed,  and  the  cause  will  be  re- 
manded to  the  court  below  with  instructions  to  enter  decree 
for  the  amount  due  the  complainant,  omitting  said  two  items 
of  $719  and  $260,  and  computing  interest  on  the  amount 
found  due  the  complainant  up  to  the  date  of  such  decree. 

Decree  reversed. 
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John  A.  Elison  et  al. 

V. 

Meyer  Wulff. 

Sale  9 — Auction — Action  againai  Avtetioneer—iristake—Ecidsnce — Que^' 
Hon  for  Jury. 

1.  An  action  Hob  againat  an  auctioneer,  who  has  assumed  the  delivery 
of  ffoods  sold  by  him,  for  failure  to  deliver. 

2.  In  the  case  presented,  it  was  a  question  of  fact  for  the  jury,  whether 
the  defendants  undertook  to  deliver  the  goods  in  question. 

[Opinion  fUed  May  31, 1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Messrs.  Freeman  &  Walkeb,  for  appellants. 

All  the  witnesses  for  appellee  state  that  they  knew  appel- 
lants' business  to  be  that  of  auctioneers.  It  api^ears,  therefore, 
that  appellants  took  special  pains  to  disclose  their  chai-ae- 
ter  as  agents  by  the  postal  card,  by  the  advertisement,  as 
well  as  by  the  knowledge  conveyed  to  appellee,  that  appel- 
lants were  acting  in  the  character  of  auctioneers  and  agents 
only.  Hence,  appellants  could  not  be  liable  upon  any  conti*acts 
of  sale  made  by  them  as  such  agents.  Milligan  y.  Jones,  77 
III.  373. 

The  half  barrel  of  cherries  having  been  pot  up  for  sale  by 
mistake,  both  as  to  contents  and  ownership,  and  bid  off  by 
Wulff  by  mistake  as  to  contents,  the  minds  of  the  parties  did 
not  meet;  there  was  no  contract  and  no  valid  sale. 

Says  "Parsons  on  Contracts,'*  5th  Ed.  p.  475:  "There  is  no 
contract  unless  the  parties  thereto  assent,  and  they  must  assent 
to  the  same  thing  in  the  same  sense."  And  on  page  494  of 
the  same  edition  the  author  used  the  following  language, 
speaking  of  sales  at  auction :  "  And  even  if  it  be  provided  in 
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the  terms  of  ther  sale  that  any  error  or  misstatement  in  the 
description  shall  not  avoid  the  sale,  but  be  allowed  for  in  the 
price,  said  provision  will  not  cover  any  misstatement  of  a  sub- 
stantial and  important  character;  but  the  purchaser  may,  on 
that  ground,  rescind  the  sale;  as,  if  an  auctioneer  sells  lot  A 
to  one  who  in  good  faith,  without  fault,  supposes  he  is  buying 
lot  B,  there  is  no  sale  and  no  contract  between  the  parties  for 
want  of  agreement  of  minds." 

Mr.  H.  C.  Bennett,  for  appellee. 

MoBAN,  P.  J.  Appellants,  Elison,  Flersheira  &  Company, 
were  engaged  as  auctioneers'  to  sell  at  auction  the  wholesale 
stock  of  groceries  of  S.  F.  Farrington  &  Comj  any.  They 
sent  out  postal  cards  to  the  trade,  announcing  the  sale,  in  the 
following  words: 

"Auction  Notice.  S.  P.  Farrington  &  Co.,  4  and  8  Lake 
Street,  retiring  from  business,  will  sell  their  entire  stock  of 
groceries  at  auction,  Tuesday,  January  29th,  at  10  a.  k.  Also 
store  fixtures,  1  ii*on  safe,  etc. 

"Elison,  Fl^sheim  &  Co., 
^         "Auctioneers." 

Appellants  also  advertised  the  sale  in  a  newspaper  in  sub- 
stantially the  same  terms  as  in  the  card.  Appellee  claims  to 
have  heard  of  the  sale  from  an  acquaintance,  but  admitted 
receiving  a  card  with  notice  of  the  auction. 

He  attended  the  sale  and  purchased  a  number  of  articles, 
and,  among  other  things  knocked  down  to  him,  was  a  "barrel 
and  contents,"  at  the  price  of  60  cents.  Though  it  does  not 
appear  that  what  the  barrel  contained  was  stated  at  the  time 
it  was  sold,  it  was  supposed  by  appellee  to  contain  dried  cur- 
rants; but,  on  examination  after  it  was  knocked  down  to  him, 
he  found  it  contained  dried  cherries,  and  was,  therefore,  worth 
upward  of  $30.  When  appellee  came  to  remove  and  pay  for 
the  goods  which  he  had  purchased,  he  was  told  by  the  clerk 
of  appellants  that  the  "barrel  and  contents"  had  been  previ- 
ously sold  at  private  sale  by  Farrington  &  Companj'  and  rolled 
in  tlie  lot  by  mistake.     The  "  barrel  and  contents"  were  crossed 
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off  the  bill  that  had  been  made  of  the  goods  which  appellee 
bought,  and  the  60  cents  deducted,  and  appellee  paid  for  the 
remainder  of  the  goods  sold  to  him  and  took  them  awav) 
appellants'  clerk  delivering  the  goods  to  him,  and  a  bill  of  the 
items  headed,  "Bought  of  Elison,  Flersheim  &  Comj)any, 
Auction  and  Commission  Merchants,"  and  indorsed  at  the 
foot,  "Tuid  E.  F.  &Co." 

The  next  day  appellee  returned  and  demanded  the  barrel 
of  cherries  and  tendered  to  appellants'  clerk  the  60  cents,  but 
the  clerk  said  he  had  not  got  the  barrel  and  could  not  deliver 
it.  The  sale  was  had  at  Farrington's  store,  and  appellee  knew 
that  appellants  were  auctioneers. 

Appellee  recovered  in  the  court  below  a  verdict  for  the  sum 
of  $34,  and  to  reverse  the  judgment  entered  thereon  it  is  urged: 
1st,  that  there  was  no  contract,  as  tlie  putting  up  the  barrel 
.  was  a  mistake,  it  having  been  sold  previously  at  private  sale; 
2d,  that  the  appellants  acted  as  agents  of  Farrington  &  Com- 
pany in  making  the  sale,  and,  therefore,  the  suit,  if  it  can  bo 
maintained  at  all,  should  be  against  the  principal,  and  not 
against  a])penants. 

To  the  first  point  it  may  well  be  said  that  there  is  no  evi- 
dence in  the  record  from  which  it  must  be  concluded  that  there 
was  any  mistake  in  the  sale  of  the  barrel. 

Appellants'  clerk  swears  that  ho  found  out  from  Farrington 
&  Company  that  the  barrel  had  been  included  in  the  goods 
sold  by  mistake.  That  is  evidence  merely  as  to  the  conclusion 
he  arrived  at  from  what  some  one  told  him,  but  is  very  far 
from  being  evidence  of  the  truth  of  the  alleged  fact.  But  if 
the  barrel  ought  not  to  have  been  sold,  then,  in  selling  it,  appel- 
lants exceeded  their  authority  and  are  liable  to  the^  purchaser 
upon  the  implied  warranty  of  authority.  Story  on  Agency 
Sec.  2(54;  White  v.  Madison,  26  N.  T.  117;  Bateman  on  Auc 
tions,  33. 

On  the  second  point  the  rule  of  law  is  well  settled.  Story 
says,  Sec.  267:  '*Thu8,  where  a  contract  is  made  with  an 
auctioneer  for  the  purchase  of  goods  at  a  public  sale,  and  no 
disclosure  is  made  of  the  principal  on  whose  behalf  the  com- 
modity is  sold,  the  auctioneer  will  be  liable  to  the  pm-chaser 
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to  complete  the  contract,  although,  from  the  nature  of  the 
public  sale,  it  is  plain  that  ho  acts  as  agent  only."  In  Babing- 
ton  on  Auctions,  9th  Law  Library,  Sec.  185,  the  rule  is  thus 
stated:  "When  an  auctioneer  does  not  disclose  the  name  of 
his  principal  at  the  time  of  the  sale,  he  is  personally  liable  to 
an  action  for  damages  for  not  completing  the  contract."  And 
in  Addison  on  Contracts,  it  is  said :  '*  If  an  auctioneer  sells 
commodities  without  saying  on  whose  behalf  he  sells  them, 
tlie  purchaser  is  entitled  to  look  to  him  personally  for  the  com- 
pletion of  the  contract."     Mills  v.  Hunt,  20  Wend.  43  L 

This  rule  seems  to  be  applied  most  strongly  against  an  auc- 
tioneer who  sells  personal  property  or  merchandise,  for  the 
reason  that  he  has  a  possession  coupled  with  an  interest  in 
the  goods  which  he  is  employed  to  sell,  and  not  a  mere  custody. 
In  Williams  v.  Millington,  1  H.  Bl.  81,  Lord  Loughborough 
said:  "  An  auctioneer  has  a  possession  coupled  with  an  interest 
in  goods  which  ho  is  employed  to  sell,  not  a  bare  custody  like  a 
servant  or  shopman.  There  is  no  difference  whether  the  sale 
be  on  the  premises  of  the  owner  or  in  a  public  auction  room, 
for  on  the  premises  of  the  owner  an  actual  possession  is  given 
to  the  auctioneer  and  his  servants  by  the  owner,  not  merely  an 
authority  to  sell.  I  have  said  a  ])OS6ession  coupled  with  an 
interest;  but  an  auctioneer  has  also  a  special  property  in  him, 
with  a  lien  for  the  charges  of  the  sale." 

In  Woolfe  V.  Home,  2  Q.  B.  D.  355,  Field,  J.,  citing  Wil- 
liams V.  Millington,  says:  "It  must  be  remembered  that  auc- 
tioneers have  much  larger  rights  than  ordinary  agents.  The 
actual  delivery  of  the  goods  is  intrusted  to  them;  they  have  a 
lien  on  the  goods  for  the  charges,  and  their  possession  of  the 
goods  is  complete  till  delivery.  Now,  assuming  the  defend- 
ants could  have  sued  the  plaintiff  for  the  price  of  the  goods, 
had  not  the  plaintiff  a  correlative  right  to  sue  them  for  the 
non-delivery? " 

The  case  in  which  the  above  language  was  used,  was  an 
action  against  the  auctioneers  for  a  failure  to  deliver  where 
the  printed  notices  or  catalogues  issued,  were  headed :  "  Great 
Western  Railway  Company.  Catalogue  of  unclaimed  prop- 
erty, etc.,  which  will  be  sold  at  auction  by  Messrs.  H.  &.  E. 
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(the  defendants),  on  Tuesday,  etc.  Bj  order  of  the  directors 
of  the  above  company,"  etc.;  and  it  was  claimed  on  behalf  of 
the  auctioneers  that  they  had  disclosed  their  principals  and 
were,  therefore,  not  liable,  bat  the  court  held  that  thfe  action 
was  properly  brought  against  them  for  a  failure  to  deliver. 

In  Jones  v.  Littledale,  6  Adolph.  <fe  E.  468,  the  case  went 
against  the  auctioneers,  on  the  fact  that  after  the  auction  they 
made  a  bill  of  the  goods  in  their  own  names,  though  the 
advertisement  of  the  sale  disclosed  the  names  of  the  owners. 
Now,  in  the  case  at  bar,  appellants  made  the  bill  or  invoice  of 
the  goods  in  their  own  names,  collected  the  money  for  the 
goods  and  assumed  the  delivery  of  the  goods.  This  was  all 
in  the  line  of  their  regular  duties  as  auctioneers,  and  we  can 
not  say  that  it  did  not  justify  the  inference  that  in  making 
the  sale  they  did  undertake  to  deliver  to  the  purchaser  the 
goods  sold.  The  question  as  to  whether  they  made  such  a 
contract  with  appellee  in  this  case,  was  one  of  fact  for  the 
jury  to  determine  from  a  consideration  of  all  the  evidence 
in  the  case.  Though  appellants  were  certainly  dealing  as 
agents,  it  does  not  follow  that  in  view  of  their  calling  and  all 
the  circumstances  in  the  case  they  did  not  bind  themselves  at 
the  same  time  they  bound  their  principals. 

As  the  instructions  given  by  the  court  below  were  more 
favoi-able  to  the  defendants  than  the  authorities  would  war- 
rant, appellants  can  have  no  advantage  of  errors  of  law,  and 
we  do  not  feel  authorized  to  say,  in  view  of  all  the  circum- 
stances, that  the  jury  drew  the  wrong  inference  of  fact. 

The  judgment  will  therefore  be  aflii-med. 

Judgment  affirmed. 
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Chicago,  Milwaukee  and  St.  Paul  Railway  Com-      11  li?! 

PANY 
V. 

Arthur  C.  Harper. 

Railroad fi — Personal  Injury— Negligence— Question  for  Jury— Bill  qf 
Exception  6 — In  structions. 

1.  In  an  action  agfainst  a  railroad  coftnpany  to  recover  damajges  for  a 
personal  injury,  resulting  in  the  loPS  of  an  eye,  this  court  declines  to  inter- 
fere with  the  verdict  for  the  plaintiff,  the  evidence  being  conflicting. 

2.  The  question  of  negligence  is  a  question  of  fact  for  the  jury,  to  be  de- 
termined by  them  in  view  of  all  the  facts  and  circumstances  disclosed  by  the 
evidence. 

3.  Instructions  not  contained  in  the  bill  of  exceptions  can  not  be  consid- 
ered by  this  court. 

4.  Where  the  original  bill  of  exceptions  is  brought  to  this  court,  direc- 
tions therein  to  the  clerk  of  the  court  belew  to  insert  instructions  and  their 
appearance  in  the  transcript,  is  insufficient 

[Opinion  filed  May  31, 1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Mr.  E.  Walker,  for  appellant. 

The  plaintiff  charges  the  defendant  with  negligence  in  the 
manner  of  prosecuting  its  work  of  repairing  its  rails,  but  the 
work  was  being  prosecuted  in  the  usual  and  ordinary  manner, 
and  such  method  was  not  calculated  to  cause  the  injury  to  the 
plaintiff,  or  other  persons  in  the  immediate  vicinity  of  the 
work.  If  this  usual  method  would  cause  chips  or  pieces  of 
iron  to  be  thrown  in  all  directions,  it  is  certain  that  this  idea 
had  never  occurred  to  the  track  repairers,  or  even  to  the  plaint- 
iff, until  after  this  injury.  The  defendant  had  the  right  to 
construct,  to  maintain  and  operate  its  tracks  in  North  Branch 
Street,  and  it  can  not  be  held  liable  for  injuries  resulting  from 
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this  work,  unless  it  be  clearly  shown  tkatsnch  work  was  being 
prosecuted  in  a  negligent,  reckless  or  careless  manner.  If 
this  injury  had  occurred  from  the  driving  of  a  spike  during 
the  time  of  constructing  the  track,  it  could  not  be  claimed 
that  the  company  would  ba  liable,  unless  it  was  shown 
that  it  was  performing  such  work  in  a  negh'gent  or  careless 
manner.  If,  while  a  train  had  l)een  passing  upon  these  tracks, 
a  small  piece  of  steel  or  iron  had  been  thrown  from  the  wheel 
or  track,  causing  injury  to  the  plaintiff,  we  apprehend  the 
court  would  not  hold  that  the  company  washable  for  the  re- 
sults of  such  injury.  The  same  rule  should  be  applied  in  this 
case  as  to  the  municipality,  in  a  case  where  an  injury  is  sus- 
tained by  one  of  the  public,  at  a  time  when  the  city  was  en. 
gaged  in  rejiairing  its  streets.  It  has  the  lawful  right  to  make 
all  necessary  or  needful  repairs.  It  has  the  right  to  lay  stone 
walks  upon  the  public  thoroughfares;  and  while  such  work  ia 
being  prosecuted,  both  hammer  and  chisel  are  constantly  being 
used,  and  pieces  of  stone  i^re  thrown  in  different  directions. 
If  a  person  passing  along  a  street,  observing  the  prosecution 
of  such  work,  and  knowing  the  danger  (if  such  work  is  really 
dangerous),  stops  or  passes  so  near  the  repairers  as  to  be  in- 
jured, would  it  be  held  that  the  city  would  be  liable  for  the  con- 
sequences of  such  injury  f  If  so,  no  case  has  been  reported,  and 
cei'tainly  the  city  lias  not  been  called  upon  to  respond  in  dam- 
ages for  the  result  of  such  injury.  Tlie  injury  of  the  plaintiff 
was  the  result  of  an  accident — purely  an  accident  and  nothing 
more;  and  the  courts  have  never  held  that  a  party  was  respon- 
sible for  all  accidents  that  occur  daily  in  the  ordinary  avoca- 
tions of  life.  The  ordinary  rule  is,  that  an  injury  without 
negligence  must  be  attributed  to  unavoidable  accident,  for 
which  there  can  be  no  recovery.  Shearman  and  Red  field  on 
Negligence,  Sea  5;  Patterson's  Railway  Accident  Law,  35; 
Dygert  v.  Bradley,  10  Wend.  469;  Stewart  v.  Hawley,  2i 
Barb.  010;  Lawler  v.  Barring  Boom  Co.,  56  Me.  443;  Garrisv. 
P.  &  R  R.  R.  Co.,  23  iS".  C.  324;  City  of  Aurora  v.  Pulfer, 
56  111.  270;  City  of  Ceutralia  v.  Krouse,  64  111.  20. 

Mr.  E.  A.  Shekburnk,  for  appellee. 
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Bailey,  J.  This  was  an  action  on  the  case,  bronght  by 
Arthur  C.  Harper  against  the  Chicago,  Milwaukee  and  St 
Paul  Kailway  Company,  to  recover  damages  for  a  personal 
injury.  At  the  time  of  said  injury  certain  of  the  employes 
of  the  defendant  were  engaged  in  repairing  one  of  the  defend- 
ant's railway  tracks  running  along  a  public  street  of  the  City 
of  Chicago,  and  were  in  the  act  of  cutting  a  piece  oflE  from 
the  end  of  a  bar  of  railroad  iron  by  means  of  a  cold  chisel 
and  hammer  or  beetle,  and  as  the  plaintiff  was  crossing  the 
street  or  standing  near  where  said  employes  were  at  work,  a 
small  piece  of  iron  was  broken  off  from  the  iron  bar  or  ham- 
mer and  flew  and  sti'uck  him  in  the  fac«  and  put  out  his  left 
eye.  The  cause  being  tried  by  a  jury,  the  issues  were  found 
in  the  plaintiif' s  favor  and  his  damages  assessed  at  $5,000,  and 
judgment  was  rendered  accordingly. 

The  evidence  as  to  the  negligence  of  the  defendant's  em- 
ployes and  as  to  the  contributory  negligence  of  the  plaintiff, 
is  conflicting,  but  the  jury  having  resolved  the  conflict  in  favor 
of  the  plaintiff,  we  see  no  ground  for  disturbing  their  finding. 
The  question  of  negligence  is  a  question  of  fact  for  the  jury 
to  be  detennined  by  them  in  view  of  all  the  facts  and  circum- 
stances disclosed  by  the  evidence,  and  as  we  are  unable  to  per- 
ceive that  they  have  misconstrued  or  misconceived  the  evi- 
dence, or  that  they  have  been  actuated  by  passion  or  prejudice, 
we  must  accept  their  finding  as  conclusive. 

Some  complaint  is  made  of  the  rulings  of  the  court  in  giv- 
ing and  refusing  instructions  to  the  jury,  but  as  the  instruc- 
tions do  not  appear  in  the  bill  of  exceptions  they  are  not  open 
to  review  in  this  court.  The  original  bill  of  exceptions  is 
brought  here  by  stipulation  in  pursuance  of  the  recent  statute 
in  that  behalf,  and,  on  examining  that  document,  we  find  that 
the  defendant,  instead  of  copying  the  instructions  into  the  bill 
of  exceptions,  has  merely  inserted  in  the  proper  places  direc- 
tions to  the  clerk  to  copy  them.  Had  the  clerk  prepared  a 
transcript  of  the  record  in  the  usual  way,  he  might  doubtless 
have  obeyed  these  directions,  and  thus  embodied  the  instrnc- 
tions  in  the  transcript  of  the  bill  of  exceptions.  As  the  orig- 
inal, however,  has  been  brought  here,  we  are  compelled  to 
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consider  it  as  we  find  it,  and  we  are  thereby  left  wholly  with- 
out information  from  the  record  as. to  wliat  instructions  were 
given  or  refused. 

The  original  bill  of  exceptions^  is  attached  to  and  forms  a 
part  of  the  same  document  with  the  transcript  of  the  record 
pro|ier,  and  following  the  bill  of  exceptions  are  also  included, 
in  the  same  document,  several  payers  which,  from  their  appear- 
ance, we  may  suppose  are  the  original  instructions  to  the  jury. 
There  is  nothing,  however,  either  in  the  recitals  or  certificates 
of  the  clerk,  or  otherwise,  identifying  said  papers  or  giving 
any  information  as  to  what  they  are,  and  there  is  certainly 
nothing  appearing  from  which  we  have  any  right  to  assume 
that  they  are  the  instructions  referred  to  in  the  bill  of  excep. 
tions.  Indeed,  as  they  now  appear,  they  are  no  part  of  the 
record,  and  can  not  properly  be  considered  by  us  for  any  pur- 
pose. 

Where  parties  expect  to  bring  the  original  bill  of  exceptions 
to  this  court  under  the  provisions  of  our  present  statute,  they 
should  see  to  it  that  all  documents  which  they  desire  to  pro- 
serve  in  the  record  are  copied  into  the  bill  of  exceptions  in 
extensOy  as  it  is  manifest  that  the  loose  practice  of  merely 
inserting  a  direction  to  the  clerk  to  copy  such  documents  in 
tlie  transcript  can  not  avail  them. 

As  there  is  no  apparent  error  in  the  present  record  the 
judgment  will  be  afiirmed. 

Judgment  affirmed.     , 


The  Illinois  Trust  and  Savings  Bank  of  Chicago 

V. 

Herman  Felsenthal  et  al. 

Money  Had  and  Received — Transfer  of  Cheek  by  Equitable  Owner, 

An  action  for  money  had  and  received,  brought  by  one  bank  against 
another,  does  not  lie  to  recover  the  amount  paid  on  a  check  drawn  against 
the  plaintiff  and  transferred  to  the  defendant  by  the  equitable  owner  after 
indorsing  the  name  of  the  payee. 
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[Opinion  filed  May  31,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  Connty;  the 
Hon.  ELLiorr  Anthony,  Judge,  presiding. 

Mr.  James  H.  Miller,  for  appellant. 

A  forged  indorsement  does  not  pass  title  to  commercial 
paper  negotiable.  Sec.  4,  Chap.  98,  Starr  &  C.  111.  Stat.; 
Graves  v.  American  Exchange  Bank,  17  N.  T.  208. 

It  has  been  held  that  a  fraudulent  indorsement  of  a  fictitious 
payee's  name  will  constitute  forgery.  Kex  v.  Taft,  Leach 
Cro.  L.  172;  Tattock  v.  Harris,  3  T.  E.  174:;  Vene  v.  Lewis, 
3  T.  E.  182 ;  Minet  v.  Gibson,  3  T.  E.  482. 

But  these  payees  were  not  fictitious  as  to  the  drawer  or 
acceptor,  for  the  reason  that  the  checks  were  drawn  to  real 
persons,  known  to  exist  at  the  time  and  present  to  the  mind  of 
the  drawer  when  he  drew  the  checks.  E!ohn  v.  Watkins,  26 
Kan.  690. 

Again,  we  assert  without  fear  of  successful  contradiction, 
that  under  the  rule  laid  down  in  Milliard  v.  National  Bank,  3 
McArthur,  154,  Seventh  National  Bank  v.  Cook,  73  Pa.  St. 
483,  Johnson  v.  First  National  Bank  of  Hoboken,  6  Hun,  124, 
appellees  were  bound  to  ascertain  that  Hertel,  on  presenta- 
tion of  the  checks,  was  entitled  to  receive  payment,  and  for 
not  so  doing,  they  are  undjr  the  penalty  of  refunding  the 
money  so  received,  or  so  much  as  will  in  conscience  and  equity 
make  good  to  appellants  the  loss  they  sustained. 

'    Mr.  Eli  B.  Felsenthal,  for  appellees. 

Plaintiff  had  the  undoubted  right  to  elect  to  treat  the 
indorsements  on  these  checks  as  genuine,  and  in  the  absence  of 
the  fraud  which  was  perpetrated  upon  it,  would  have  suffered 
no  loss,  even  if  the  indorsements  had  not  been  made  by  the 
intended  payees.  It  would  have  been  a  cas9  of  damnum 
cibsque  injuria.  When  Prussing  was  sent  for  by  Mr.  Felsen- 
thal, and  informed  of  Hertel's  fraud,  he  must  be  held  to  have 
known  that  the  affidavit  that  Hertel  had  made  was  false,  and 
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that  the  checks  which  lie  had  given  to  Ilertel,  and  which 
plaintiff  had  already  paid,  could  not  have  gone  to  sati^^fy  any 
indebtedness  of  nertel's  to  mechanics  upon  a  building  which 
never  had  boon  erected.  Yet  the  plaintiff  made  no  claim 
upon  the  defendants,  but  regarded  the  indorsements  as  suffi- 
cient, and  entered  up  judgment  upon  the  note  which  Ilertel 
had  sriven. 

Subsequently  it  took  a  deed  from  Ilertel  for  the  lot  upon 
which  it  held  a  trust  deed,  for  which  it  credited  Ilertel  $900, 
and  we  contend  they  are  now  estopped  from  setting  up  any 
claim  by  reason  of  the  indorsement  on  said  checks. 

Upon  question  of  estoppel,  see  Hefner  v.  Vandolah,  62  111- 
4S3;  Same  v.  Dawson,  63  111.  403;  Litzelman  v.  Howell,  2 
III.  App.  5SS. 

Bailey,  J.  Tliis  was  an  action  of  assumpsit,  brought  by  the 
Illinois  Trust  and  Savings  Bank  of  Chicago  against  Herman 
Fdlsenthal  and  others,  for  money  had  and  received.  At  the 
trial  before  the  court,  a  jury  being  waived,  the  issues  were 
found  for  the  defendants  and  judgment  was  entered  in  their 
favor  for  costs. 

The  money  sued  for  was  paid  by  the  plaintiff  to  the  de- 
fendants upon  two  checks,  dated  October  6,  1SS5,  drawn  by 
Eugene  E.  Prussing  on  the  plaintiff,  one  being  for  $100,  pay- 
ab'e  to  the  order  of  Charles  Breyer,  and  the  other  for  $1,025, 
j^ayable  to  the  order  of  11.  C.  Zimmerman.  Both  of  these 
chucks  were  paid  to  the  defendants  through  the  Chicago  clear- 
ing house,  October  7,  1SS5,  and  at  the  time  of  such  payment 
thej'  bore  what  purported  to  be  the  indorsemants  of  the 
j)5iyees  therein  named.  It  is  now  claimed,  and  the  evidence 
tends  to  show,  that  said  indorsements  were  not  the  genuine  in- 
dorsements of  said  payees,  but  were  written  on  the  checks  by 
or  by  the  procurement  of  one  Charles  Hertel. 

The  facts  in  relation  to  said  checks,  as  disclosed  by  the 
record,  are  substantially  as  follows:  The  plaintiff  and  defend- 
anb^are  bankers  df)ing  business  in  the  city  of  Chicago,  and  are 
engaged  in  loaning  money  on  real  estate  securities.     Prussing, 
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the  drawer  of  the  checks,  is  an  attorney -at-law  and  at  the  date 
of  said  checks  was  acting  for  the  plaintifiE  in  negotiating  and 
placing  its  loans.  A  short  time  prior  to  that  date,  Charles 
Hertel  applied  to  Prussing  for  a  loan  of  $3,000,  and  offered 
as  secnrity  a  lot  which  lie  described  as  No.  177  Fremont 
Street,  Chicago,  and  represented  that  there  was  a  three-story 
building  on  said  lot  which  he  had  just  erected.  Prussing 
referred  Hertel's  application  for  a  loan  to  the  plaintiff,  and 
thereupon  the  plaintiff'^s  president  went  upon  the  premises  to 
examine  the  suflBlciency  of  the  secnrity  offered  and  reported 
to  Prussing  that  it  was  sufficient.  Prussin^.examined  the  title 
and  found  it  good,  and  then  prepared  a  note  for  $3,000  and 
a  deed  of  trust  on  said  lot  to  secure  the  same,  and  on  the  26th 
day  of  September,  1885,  said  papers  were  executed  by  Hertel, 
and  on  the  same  day  the  deed  of  trust  was  tiled  for  record.  On 
the  6th  day  of  October,  1885,  Prussing  notified  the  plaintiff's 
cashier  that  he  was  ready  to  close  the  loan,  and  thereupon  the 
plaintiff  placed  to  Prussing's  credit  the  sum  of  $3,000  which 
was  to  be  paid  over  to  Hertel. 

Before  paying  over  the  money,  Prussing,  as  a  matter  of 
precaution,  required  Hertel  to  make  an  affidavit  in  relation  to 
the  building  on  said  lot  and  the  claims  and  liens  of  mechanics 
and  material  men  thereon,  in  which  Hertel  stated  that  he  was 
the  owner  of  said  lot  and  building;  that  he  did  the  mason 
work  therein  himself  and  had  paid  for  the  labor  and  material 
pertaining  to  such  work  in  full ;  that  he  let  the  carpenter  work, 
painting,  roofing  and  plastering  to  H.  C.  Zimmerman  for 
$2,500  and  had  paid  him  $1,475  and  that  the  sum  of  $1,025  re- 
mained due  said  Zimmerman ;  that  ho  let  the  plum.bing  and 
gas-fitting  to  Charles  Breyer  for  $400,  all  of  which  was  still 
owing  to  him;  that  these  two  sums  were  all  that  was  owing 
on  account  of  said  building,  and  that  he  had  received  no  notice 
of  any  lieu  on  the  premises  from  any  source  whatever. 

After  taking  this  aflSdavit,  Prussing,  at  the  suggestion  of 
Hertel,  drew  his  checks  for  the  amounts  of  said  claims,  payable 
respectively,  to  Zimmerman  and  Breyer,  and  expressed  on  the 
face  of  the  checks  that  they  were  in  full  of  all  claims  on  ac- 
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count  of  said  bailding  and  delivered  thein  to  Hertel  to  be  by 
him  delivered  to  the  payees  therein  named.  Hertel,  instead 
of  delivering  the  checks  to  Zimmerman  and  Brcyer,  caused 
the  names  of  said  payees  to  be  indorsed  and  tlien  negotiated 
the  checks  to  the  defendants,  who  immediately  collected  theiu 
of  the  plaintiff  through  the  clearing  house,  as  already  stated. 
Shortly  after  the  checks  were  paid  it  was  discovered  that 
the  lot  known  as  No.  177  Fremont  Street  had  no  building 
whatever  on  it,  but  that  the  building  examined  by  the  plaint- 
iS^s  president  was,  in  fact,  standing  on  another  lot.  It  followfs 
that  neither  Zimmerman  nor  Breyer  had  any  claim  or  lien  on 
the  lot  mortgaged  by  Hertel  to  the  plaintiff,  or  to  the  moneys 
represented  by  said  checks.  Neither  of  them  put  any  labor 
or  materials  into  any  building  on  the  lot  mortgaged,  or,  so  far 
as  appears,  into  any  building  on  any  lot  owned  by  Hertel. 

It  is  plain  from  the  foregoing  facts,  that,  as  between  Hertel 
on  the  one  hand,  and  Zimmerman  and  Breyer  on  the  other, 
Hertel  was  the  equitable  owner  of  the  moneys  represented  by 
said  checks,  and  therefore  the  equitable  owner  of  the  checks 
themselves.  They  were  given  for  money  which  he  had  bor- 
rowed from  the  plaintiff  and  for  which  he  had  given  the 
plaintiff  his  note  and  deed  of  trust  He  was  owing  Zimmer- 
man and  Breyer  nothing,  and  they,  therefore,  had  and  could 
have  no  claim  on  said  money  or  any  portion  of  it  If  Hertel 
had  retained  the  checks  in  his  own  possession,  tliey  would 
have  been  powerless  to  compel  him  to  deliver  the  same  over  to 
.  them.  Nor  can  they  have  any  claim  upon  the  plaintiff  based 
upon  the  checks,  or  upon  the  payment  of  them  by  the  plaint-, 
iff  without  their  indorsement. 

Hertel,  by  selling  and  delivering  the  checks  to  the  defend- 
ants, transferred  to  them  his  equitable  title.  We  may  entirely 
disregard  the  indorsement  of  tho  names  of  the  payees,  and 
treat  such  indoreeinents  as  mere  forgeries.  The  rights  of  the 
defendants  in  that  case  are  the  same  as  though  Hertel  had  sold 
them  the  checks  without  indorsement,  which  would  have 
amounted  to  an  equitable  assignment  The  defendants'  equi- 
table title  to  the  checks  gave  them  an  equitable  right  to  the 
moneys  payable  thereon,  a  right  which  they  could  doubtless 
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have  enforced  by  a  proper  proceeding.  Tlie  plaintiflE  then 
having^the  defendants'  money,  which  the  latter  were  equitably 
entitled  to  receive,  we  see  no  ground  upon  which  said  money 
can  be  recovered  back.  The  action  for  money  had  and  re- 
ceived is  an  equitable  action,  and  lies  where  a  defendant  has 
received  money  which  ex  cegtw  et  ho?io  he  otight  not  to  retain. 
In  this  case,  however,  the  money  in  controversy  belongs  ex 
mqtco  et  bono  to  the  defendants,  and  it  is,  therefore,  plain  that 
the  plaintiff's  action  therefor  should  not  be  maintained. 

The  judgment  of  the  court  is,  in  our  opinion,  the  proper 
result  to  be  drawn  from  all  the  evidence,  and  it  will  therefore 
be  affii'med. 

Judgment  affirmed. 


Anglo-American  Packing  and  Provision  Company 

V. 

Albert  Lewandowski. 

Personal  Injuries — Fellow  Servant — Incompetency — Evidenee— Instruc- 
tions, 

1.  A  servant  cian  not  recover  damages  from  his  master  for  an  injury 
caused  by  the  negligence  of  a  fellow  servant. 

2.  In  the  case  presented,  it  is  held:  That  the  evidence  totiching  the 
question  of  the  incompetency  and  unskillfulness  of  the  plaintiff's  fellow 
servant  clearly  preponderates  in  favor  of  the  defendant;  and  that  an  instruc- 
tion touching  the  negligence  of  such  fellow  servant  is  erroneous* 

[Opinion  filed  May  31,  1888.] 

Appeal  from  the   Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gaby,  Judge,  presiding. 

Messrs.  Page  &  Booth,  for  appellant 

Messrs.  Hynes  &  Dunne,  for  appellee. 
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Bailky,  J.  This  was  an  action  on  the  case,  brought  by 
Albert  Lewandowski  against  tlie  A nglu- American  Packini^: 
and  Provision  Company,  to  recover  damages  for  a  personal 
injury  resulting  in  the  loss  of  two  lingers  on  the  })]aintiff's  left 
liand.  The  declaration  consists  of  one  count  which  alleges,  in 
substance,  that  on  the  2'2d  day  of  November,  1884,  the  de- 
fendant was  in  possession  and  control  of  a  certain  chopping- 
block  and  all  the  necessary  instruments,  tools,  utensils  and 
machines  used  in  and  about  the  business  of  chopping  meats, 
and  that  it  was  the  defendant's  duty  to  employ  skilled  and 
competent  workmen  to  use  and  operate  said  instruments,  etc., 
in  and  about  said  business ;  that  the  defendant,  disregarding 
its  duty  in  that  behalf,  directed,  allowed  and  permitted  an  in- 
experienced, unskillful  and  incompetent  workman  to'  use  and 
operate  said  instruments,  etc.,  the  inexperience  and  incom|?e- 
tency  of  said  workman  being  well  known  to  the  defendant  but 
unknown  to  the  plaintiff,  and  whilst  said  inexperienced,  un- 
skilled and  incompetent  workman,  under  the  directions  and 
orders  of  the  defendant,  through  its  foreman,  was  engaged  in 
choj)ping  meats  on  said  chopping-block  with  said  in^Jtruments, 
etc,  and  whilst  the  plaintiff,  who  was  then  and  there  in  the 
employ  of  the  defendant,  was,  with  all  due  care  and  diligence, 
rightfully,  lawfully  and  properly  engaged,  by  the  orders  of 
the  defendant,  in  removing  meat  from  said  chopping-block 
whilst  the  same  was  being  choj)ped  by  the  said  inexperienced, 
imskilled  and  incompetent  workman,  the  said  workman  used 
siiid  instruments,  etc.,  in  such  an  awkward,  bungling  and  un- 
skillful manner,  that,  owing  to  said  use,  two  of  the  plaintiff's 
lingers  were  amputated  and  cut  off  by  said  workman.  The 
defendant  pleaded  not  guilty,  and,  on  trial  before  the  court 
and  a  jury,  the  issues  were  found  for  the  plaintiff  and  his 
djiuiages  assessed  at  $2,500,  and  for  that  sum  and  costs  the 
plaintiff  had  judgment. 

It  ap})ear8  from  the  evidence  that,  at  the  time  the  plaintiff 
was  injured,  he,  Frank  Sanke  and  Peter  Noel,  all  servants  of 
the  defendant,  were  engaged  in  cutting  up  sides  of  pork  on 
the  chopping-block  mentioned  in  the  declaration.  Noel  was 
])lacing  the  sides  of  pork  on  the  block,  Sanke  was  using  thtj 
cleaver,  and  the  plaintiff'  was  removing  the  pieces  of  pork 
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from  the  block  aud  assorting. them  by  placing  them  in  several 
boxes  standing  near.  Tlie  sides  of  pork  were  being  cut  into 
four  piecos  by  three  strokes  of  the  cleaver,  and  in  almost 
every  case  a  fourth  stroke  was  required  to  trim  off  a  spiall 
piece  of  fat  from  the  flank.  It  was  the  custom  of  the  chop- 
pers to  make  the  four  strokes  in  quick  succession,  and  then,  as 
a  signal  to  the  assistant  to  remove  the  pieces  from  the  block, 
to  rest  the  cleaver  on  the  shoulder  or  set  it  in  a  vessel  of  hot 
water. 

On  the  occasion  of  the  plaintiff's  injury,  Sanke  had  made 
the  three  stroki'S  cutting  the  side  of  pork  into  four  pieces,  and 
as  he  was  making  the  fourth  stroke  to  trim  the  small  piece 
from  the  flank,  the  plaintiff  attempted  to  take  hold  of  the 
flank  piece  with  his  left  hand,  and  as  he  was  doing  so,  Sanke 
made  the  fourth  stroke  and  cut  off  the  plaintiff's  tingers. 

There  is  a  conflict  in  the  evidence  as  to  the  precise  circum- 
stances of  the  injury.  It  appears  that  there  was  occasionally 
a  side  piece  of  pork  from  which  the  small  piece  of  fat  did  not 
have  to  be  trimmed,  and  in  such  cases  only  three  strokes  were 
made,  and  then  the  signal  was  given  for  removing  the  pieces 
of  pork  from  the  block.  The  plaintiff  testifies  that  at  the 
time  of  the  injury  Sanke  made  three  strokes  and  then  rested 
his  cleaver  on  his  shoulder,  and  that  he,  the  plaintiff,  acting 
on  sucli  signal,  was  in  the  act  of  removing  the  pieces  of  pork 
from  the  block,  when  Sanke,  without  warning,  struck  a  fourth 
blow,  cutting  off  his  fingers.  Both  Sanke  and  Noel,  on  the 
other  hand,  testify  that  no  such  signal  was  given,  but  that  the 
four  strokes  followed  each  other  in  rapid  succession  without 
any  pause,  and  that  the  plaintiff  received  his  injury  by  at- 
tempting prematurely  to  remove  the  pieces  of  pork  from  the 
block. 

The  evidence  clearly  shows,  and  it  is  admitted,  that  Sanke, 
Noel  and  the  plaintiff  were  fellow  servants  of  the  same  master, 
the  defendant,  and  that  the  ordinary  rule  applicable  to  injuries 
from  the  negligence  of  fellow  servants  applies.  The  plaintitf 
bases  his  right  to  a  recovery  solely  upon  the  allegation  of 
negligence  on  tlie  part  of  the  defendant  in  emploj^ing  Sanko 
to  act  as  a  chopjier.  Evidence  was  given  on  both  sides  in 
relation  to   Sanke's  experience,  competency  aud  skill   as   a 
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chopper,  the  plaintiff's  evidence  J:eiiding  to  show  that  he  had 
had  bat  very  little  previoos  experience  in  chopping  meats, 
while  the  defendant's  evidence  tends  to  sl^ow  that  he  had  liad 
verj  considerable  previous  experience,  and  was,  in  fact,  a  very 
competent  and  skillful  clioppcr. 

We  have  carefully  considered  all  the  evidence  bearing  upon 
the  question  of  Sankc's  skill  and  competency  as  a  chopper, 
and  of  the  defendant's  negligence  in  employing  him  in  that 
ca])acity,  and  are  forced  to  the  conclusion  that  it  strongly 
preponderates  in  favor  of  the  defendant.  We  purposely  re- 
frain from  discussing  the  evidence  in  detail,  as  such  dis- 
cussion would  be  likely  to  embarrass  rather  than  aid  the  court 
and  parties  on  anotlier  trial,  but  simply  say  that,  as  we  view 
the  case,  the  preponderance  in  favor  of  the  defendant  upon 
this  vital  question  in  the  case  is  so  clear  and  decisive  that  the 
matter  should  be  submitted  to  anotlier  jury. 

We  are  not  altogether  satisfied  with  the  finding  of  the  jury 
upon  the  question  of  the  plaintiff's  contributory  negligence. 
If  the  testimony  of  Sanke  and  Noel  is  to  be  believed,  tlie 
plaintiff's  injury  resulted  from  his  own  carelessness.  Noel,  so 
far  as  appears,  is  a  wholly  disinterested  witness,  and  Sanke 
has  certainly  no  greater  interest  in  the  result  than  has  the 
plaintiff.  They  tell  substantially  the  same  story,  and  are  dis- 
puted only  by  the  testimony  of  the  plaintiff,  whose  interest  in 
the  event  of  the  suit  should,  of  coarse,  be  taken  into  the 
account. 

The  first  instruction  given  to  the  jury  at  the  instance  of  the 
plaintiff  is  subject  to  just  criticism,  in  that  it  submits  to  tlie 
jury  the  question  of  the  negligent  acts  of  Sanke  as  an  element 
to  be  considered  in  determining  the  liability  of  the  defendant. 
It  is  too  well  settled  to  require  argument  or  authority,  that  a 
servant  can  not  recover  from  his  master  damages  for  an  in- 
jury caused  by  the  negligence  of  a  fellow  servant  It  was 
tlierefore  error  to  submit  to  the  jury  tlie  question  of  8anke*s 
negligence,  as  distinguished  from  his  incompetence  and  un- 
skillfulness. 

For  tlie  reasons  stated  the  judgment  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Patrick  Sanders 

V. 

Michael  Hutchinson. 

Building  Contracta^Arehiteet  as  Umpire — Certificate  09  Evidence — 
Trial — Surprise, 

1.  The  parties  to  a  bail  ding:  contract  which  designates  the  architect  as 
ampire,  are  bound  by  his  decision. 

2.  In  an  action  by  a  contractor  to  recover  a  balance  claimed  to  be  due 
under  such  a  contract,  it  is  held:  That  the  certificate  of  the  architect  speci- 
f>'inf|f  defects  and  variances  was  improperly  Excluded;  and  that  it  was  not 
rendered  inadmipsibie  by  an  item  therein  contained  as  to  which  the  archi- 
tect exceeded  his  authority. 

3.  It  seems  that  the  architect,  in  the  case  presented,  should  have  been  per- 
mitted to  use  said  certificate  as  a  memoraudum  with  which  to  refresh  his 
memory. 

[Opinion  filed  May  81,  1888.] 

Appeal  from  the  Saperior  Court  of  Cook  County;  the  Hon. 
Eluott  Anthony,  Judge,  presiding. 

Meesrs.  Mason  Brothers,  for  appellant 

The  court  should  have  allowed  the  witness,  G.  M.  Hawks, 
to  refresh  his  recollection  by  reference  to  the  written  state- 
ment dated  November  11,  1885.  Flynn  v.  Gardner,  8  111. 
App.  253;  Bonnett  v.  Glattfeldt,  120  111.  166;  Wharton  on 
Ev.,  Sec.  523;  1  Greenleaf  on  Ev.  (12th  Ed.),  Sec.  438;  Chi- 
cago and  Alton  R.  R  Co.  v.  Adler,  56  111.  344,  348;  Marcly 
V.  Shults,  29  N.  Y.  346,  351. 

The  statement  itself  should  have  been  admitted  in  evidence, 
being  the  decision  of  tJie  architect  and  superintendent,  selected 
by  the  contracting  parties  to  pass  upon  the  merits  of  the  job 
Taylor  v.  Renn,  79  111.  181,  184;  Korp  v.  Lull,  70  111.  420. 

The  court  allowed  plaintiff  to  introduce  evidence  in  rebuttal 
which  properly  belonged  to  his  evidence  in  chief,  but  refused 
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to  allow  appellant  to  meet  this  additional  evidence.     Chilli- 
cotlie,  etc.,  Co.  v.  Jameson,  48  IlL  281. 

Mr.  Thomas  J.  Walsh,  for  appellee. 

McAllister,  J.  This  was  an  action  by  the  appellee,  Hutch- 
inson, against  appellant,  Sanders,  upon  the  common  counts  in 
assumpsit,  to  recover  a  balance  claimed  to  be  due  from  the 
latter  to  the  former  upon  a  building  contract  and  for  extra 
work.  The  plaintiflF  introduced  in  evidence  a  contract  under 
seal  between  him  and  the  defendant,  bearing  date  Jul j  9,  18S5, 
which  he  claimed  to  have  performed,  and  that  there  was  still 
due  of  the  agreed  price  some  ?1,500.  He  also  gave  evidence 
tending  to  prove  extra  work.  The  contract  contained  the  fol- 
lowing provisions:  **To  wit;  M.  Hutchinson,  the  party  of  the 
first  part,  agrees  to  furnish  all  material  of  every  sort  and  kind, 
and  perform  all  labor  required  to  be  furnished  and  performed, 
in  the  erection  and  completion  of  a  building  to  be  built  at 
Woodlawn  Avenue,  on  63d  Street,  for  the  party  of  the  second 
})art,  in  strict  accordance  with  the  plans  and  specitications 
drawn  and  written  by  G.  M.  Hawks,  architect,  in  a  good  and 
workmanlike  manner,  and  satisfactory  to  said  architect,  and 
the  jxirty  of  the  second  part,  for  the  sum  of  live  thousand 
nine  hundred  and  eighty-five  dollars,  to  be  paid  as  the  work 
j)rogresses,  in  accordance  with  the  certitic^es  of  the  architect, 
always  reserving  fifteen  per  cent,  of  the  cost  of  material  fur- 
nit^hed  and  labor  done  from  each  and  every  certificate  until 
the  whole  if  completed  to  the  superintendent's  satisfaction, 
when  said  balance  shall  be  paid  to  the  party  of  the  first  part 
or  his  heiri^. 

*'  P.  Sanders,  the  party  of  the  second  part,  agrees  to  pay,  or 
cause  to  be  [^aid,  to  the  party  of  the  first  part,  the  aforesaid 
isum  of  ^5,085  in  manner  above  written. 

''And  it  is  further  agreed  between  the  parties  hereto,  that 
should  there  be  any  ditTerence  of  opinion  between  the  parties 
in  reirard  to  the  cpiality  of  the  material  used  or  labor  done, 
that  such  dilTereiices  shall  be  referred  to  the  superintendent, 
anil  his  (leciision  tliall  be  fnal,  without  recourse  to  any  other 
remedy." 
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The  plaintiff  at  the  trial  produced  no  evidence  tending  to 
prove  that  the  building  had  been  erected  and  completed  in 
accordance  with  the  plans  and  specifications  and  to  the  satis- 
faction of  said  Hawks,  or  that  the  latter  had  given  him  any 
linal  certificate  to  that  eflFect.  Tlie  plaintiff  gave  evidence 
tending  to  show  facts  upon  which  to  predicate  a  legal  excuse 
for  not  obtaining  a  final  certificate  of  the  architect,  but  there 
was  a  clear  preponderance  of  evidence  against  him  as  to  such 
'facts. 

The  defendant  set  up  as  a  defense  hy  way  of  recoupment  or 
set-off  the  non-performance  of  the  contract  by  plaintiff,  claim- 
ing damages,  and  introduced  evidence  in  support  of  it.  Hawks 
was  called  as  a  witness  on  defendant's  behalf  to  prove  such 
non- performance,  and  testified  that  about  the  time  plaintiff  sur- 
rendered the  building  as  finished,  he  made  an  examination  of 
it  as  to  compliance  with  the  plans  and  specifications,  found 
numerous  defects  and  variances,  and  thereupon  prepared  a 
certificate  of  dissatisfaction,  and  in  it  specified  such  defects  and 
variances,  as  follows : 

"Chicago,  November  11,  1885. 
"Deductions  made  by  G.  M.  Hawks,  architect  and  superin- 
tendent of  a  building  at  Woodlawn  Avenue  and  63d  Street,  of 
two  stories,  including  basement  and  a  hall  in  second  story,  for 
P.  Sanders,  Esq.,  in  accordance  with  the  contract  made 
between  said  Sanders  and  M.  Hutchinson  for  material  and 
labor  not  furnished  or  done  in  accordance  with  the  plans  and 
specifications  and  to  the  satisfaction  of  the  superintendent  and 
owner,  as  per  contract,  to  wit: 

6  cords  of  rubble  stone  in  cellar  and  area  walls,  @  818 
per  cord $90  00 

34  feet  of  aiea  coping  and  flagging,  3  in.  in  thick- 
ness, at  30  cents  per  foot 10  CO 

The  floor  joist  not  cambered  and  brought  to  an  even 

width,  as  specified  in  specifications,  worth 25  00 

The  inside  and  outside  studding  not  brought  to  an 

even  width  as  specified 25  00 

30  2x6  rafters  in  roof,  not  put  in  in  accoidance  with 
the  plans  and  as  ordered  by  the  Bnj)erintendent, 
900  feet  (a  Si^O  per  M 19  20 
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Difference  between  2x8  and  2x6  ceiling  joist  in  the 
second  storj  of  the  bnildino^,  as  shown  and  figured 
on  sectional  drawings,  1,380  feet,  @  $20  per  M. .       27  60 

34  window  frames  not  made  in  accordance  with  the 
details,  drawings,  thereby  causing  damage  hy  cold 
and  dampness,  per  window  $2 68  00 

2  windows  in  store,  including  frames,  sash,  blinds, 

glass,  painting  and  trimming,  @  $15  per  window..       30  00 

1  ornamental  blind  in  front  gable  not  put  in,  that 

would  cost,  in  accordance  with  plans  and  details. .       30  00 

2  buttresses  on  platform  leading  to  second  story  hall, 
to  finish  the  main  enti'ance  stairs,  as  per  agi*eement 

with  Mr.  Sanders 10  00 

Damage  for  plastering  being  crooked  and  angles  not 

straight 25  00 

To  42  days  for  rent  of  building  and  damage  for  not 
completing  the  building  on  or  before  the  Ist  day 
of  October,  to  the  11th  of  November,  at  $10  per 

day,  as  jier  contract 420  00 

Charges  for  extra  sui)erintendence  for  32  days  @  $5 

per  day ... .' T 160  00 

$939  80 
«G.  M.  Hawks, 

^* Architect  and  Superintendent^^ 

The  witness,  having  in  his  hand  the  original  paper  so  made 
by  him  (of  which  the  foregoing  was  a  copy),  was  about  to 
refer  to  it  to  refresh  his  memory,  when  the  trial  judge  ex- 
cluded it  for  tliat  purpose  on  the  ground  that  it  was  not  made 
contem])oraneous1y  with  the  facts.  The  defendant's  counsel 
offered  the  said  certificate  of  the  architect  and  memorandum 
of  deficiencies  in  evidence,  but,  on  objection  of  plaintiff's 
counsel,  the  court  excluded  it. 

After  both  parties  had  rested,  the  court,  against  the  objec- 
tion of  defendant,  permitted  the  plaintiff  to  introduce  four 
new  witnesses  to  testify  to  matters  belonging  to  his  case  in 
chief,  and  not  rebutting.  Tlie  defendant  then  offered  to  intro- 
duce additional  witnesses  to  meet  such  testimony,  but  the 
court  would  not  permit  him.  No  instructions  were  given  to 
tlie  jury,  who  returned  a  verdict  against  the  defendant  for 
$1,000.     Li  suppoit  of  the  motion  for  a  new  trial  by  defend- 
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ant,  lie  introduced  affidavits  sliowing  surprise  by  said  action 
of  the  court  by  which  he  was  prejudiced.  The  court  over- 
ruled the  motion,  gave  judgment,  and  defendant  appealed. 

We  are  of  opinion  that  it  was  competent  for  the  witness 
Hawks  to  refer  to  the  certificate  and  memorandum  which  he 
had  made  for  the  purpose  of  refreshing  his  memory  as  to 
items  of  deficiencies.  It  was  made  upon  a  pergonal  examina- 
tion by  him  as  architect  and  superintendent  of  the  work  and 
materials  in  the  building,  and  made  while  the  matters  were 
all  fresh  in  his  mind.  The  cases  in  support  of  its  admissibility 
for  that  purpose  are  too  numerous  and  the  doctrine  too  famil- 
iar to  justify  citations  of  authority. 

But  the  matter  is  left  by  the  record  so  much  in  obscurity 
as  to  there  being  any  reason,  need  or  necessity  for  the  use  by 
the  witness  of  this  paper  for  the  purpose  of  refreshing  his 
recollection,  and  consequently  as  to  the  defendant  being  preju- 
diced by  the  refusal  to  permit  its  use,  that,  if  that  were  the 
only  error  in  the  case,  we  should  be  disinclined  to  reverse. 

The  second  point  for  reversal  made  by  appellant's  counsel 
is  the  exclusion  by  the  court  of  said  certificate  of  the  archi- 
tect from  the  evidence  when  ojQFered  by  the  defendant  No 
question  was  made  on  the  trial  that  the  contract  was  not  fairly 
entered  into.  No  objection  was  made  to  the  certificate  of  the 
architect  that  it  was  procured  by,  or  in  furtherance  of,  fraud, 
or  that  Hawks  was  not,  at  the  time  of  making  it,  still  the 
architect  and  superintendent  of  the  work  contracted  to  be 
done.  By  the  contract  the  plaintiff  agreed '*  to  furnish  all 
material  of  every  sort  and  kind  and  perform  all  labor  required 
to  be  furnished  and  performed  in  the  erection  and  completion 
of  a  building  to  be  built  at  Woodlawn  Avenue,  on  63d  Street, 
for  the  party  of  the  second  part,  in  strict  accordance  with  the 
plans  and  specifications  drawn  and  written  by  G.  M.  Hawks, 
architect,  in  a  good  and  workmanlike  manner,  and  satisfactory 
to  said  architect  and  the  party  of  the  second  part,  for  the  sum 
of  $5,985,  to  be  paid  as  the  work  progresses,  in  accordance 
with  the  certificates  of  the  architect^  always  reserving  fifteen 
per  cent,  of  the  cost  of  materials  furnished  and  labor  done 
from  each  and  every  certificate,  until  the  whole  is  completed 
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to  the  sniper hitejidenf 8  satisfaction^  when  said  balance  shall 
l)e  }'aid  to  the  party  of  the  first  part,  or  his  heirs." 

By  those  provisions,  the  parties  desiornate  an  umpire,  whose 
powers  are  impliedly  commensurate  with  the  scope  of  the 
matters  to  be  considered  and  passed  upon  by  him,  and  agree 
to  abide  by  his  decision.  In  Tucker  v.  Butler,  24  Wend.  4:48, 
which  was  a  similar  c^se,  the  court,  by  Bronson  J.,  said :  "But 
when  parties  fix  on  an  umjure  and  agree  to  abide  his  decision, 
neither  of  them,  without  the  consent  of  the  other,  can  with- 
draw the  question  of  j)erformance  from  the  common  arbiter 
for  the  purpose  of  referring  it  to  the  decision  of  a  jury." 
The  duty  confided  to  the  arbiter  in  such  a  case  requires  the 
exercise  of  skill  and  jtidgment  and  he  has  the  power  of  de- 
termining everything  requisite  to  the  performance  of  the 
contract  in  accordance  with  the  plans  and  specifications.  Smith 
V.  Briggs,  3  Den.  76.  And  the  cases  all  agree  that,  in  the 
nbc^euco  of  impeaching  circumstances,  the  finding  of  such 
umpire  or  arbiter  is  conclusive.  Canal  Trustees  v.  Lynch,  5 
Gilm.  526;  McAvoy  v.  Long.  13  111.  147;  McAnley  v.  Carter, 
122  111.  53;  Bailroad  Co.  v.  Spurck,  24  111.  587;  Wallace  v. 
Holmes,  36  111.  156;  Alton,  etc.  R  R  Co.  v.  Northcott,  15  111. 
49;  Barney  v,  Giles,  120  III.  154. 

It  necessarily  and  logically  follows,  that  if  in  such  case  it  be 
c  )m])etent  for  the  umpire  to  make  a  decision  and  give  a  cer- 
tificate in  favor  of  the  contractor  and  against  the  owner,  it 
must  be  equally  competent  to  give  one  in  favor  of  the  latter 
and  against  the  former.  And  if  one  be  admissible  in  evidence, 
s(»  must  the  other  be. 

We  understand  from  the  record  that  the  certificate  in  tlie 
case  here  was  rejected  on  the  ground  that  the  architect,  as  to 
one  or  more  items  of  non-performance  or  deficiency,  exceeded 
his  powers.  We  think  that  as  to  the  last  item  such  was  the 
Oiise.  But  according  to  the  case  of  Mills  v.  Weeks,  21  111.  596, 
that  is  no  ground  for  excluding  it  altogether,  but  the  jury 
tltould  be  directed  to  disregard  the  part  as  to  which  the  archi- 
tect exceeded  his  power. 

There  was  clearly  no  cause  of  action  shown  as  respected 
the  balance  claimed  upon  the  contract.     There  was  an  irregu- 
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larity  at  the  close  of  the  trial  which  operated  to  the  prejudice 
of  the  defendant  by  surprise.  It  being  error  to  exclude  the 
architect's  certificate  showing  non-performance  the  judgment 
must  be  reversed  and  cause  remanded. 

Heversed  and  remanded. 


George  M.  Fadner  et  al. 

V. 

E.  B.  Hibli:b. 

Agency — Cnntraet — Execution  hy  Agent — Evidence. 

1.  A  contract  signed  by  an  agent  is  inadn^i^sible  in  evidence  ngainst  the 
principal,  without  proof  of  the  agent's  express  or  implied  authority  to  sign. 

2.  No  inference  of  such  authority  can  be  drawn  fiom  evidence  that  the 
agent  had.  in  the  presence  of  the  principal  on  two  occasions,  drawn  up  and 
signed  contracts  embodying  terms  made  by  the  principal. 

[Opinion  filed  May  31,  1888.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
K:cHARD  Prendbroast,  Judge,  presiding. 

Mr.  S.  M.  Meek,  for  appellants. 

Mr.  C.  S.  Thornton,  for  appellee. 

MoRAN,  P.  J.  This  action  was  brought  to  recover  an 
alles^ed  balance  due  to  appellee  for  commissions  in  obtaining 
orders  for  nursery  stock  for  appellants.  The  right  of  appel- 
lee to  recover  depends  upon  the  terms  of  the  contract  of  em- 
ployment, and  those  terms  were  the  subject  of  dispute  on  tiie 
trial.  Appellee  called  Geo.  M.  Fadner  as  his  witness,  and  he 
swore,  among  other  things,  that  hiring  the  men  to  go  out  in 
the  country  to  take  orders  for  the  sale  of  stock  was  a  matter 
which  he  personally  attended  to;  that  he  made  the  bargain 
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with  appellee,  and  that  the  terniB  were  that  appellee  ehonld 
have  thirty  per  cent  on  the  orders  he  should  send  in,  provided 
the  orders  ^^  cashed  up,"  so  that  the  loss  thereon  should  not 
exceed  ten  per  cent;  but  if  the  loss  did  exceed  ten  per  cent, 
then  appellee  should  make  it  good. 

Appellee  then  sought  to  produce  in  evidence  a  written  con- 
tract signed  by  himself,  and  also  signed  "Fadner  Bros.  &  Co., 
per  M."  It  was  admitted  that  "M."  stood  for  Meyers,  who 
was  bookkeeper  for  Fadner  Brothers,  and  that  the  signature 
was  in  Meyers'  handwriting.  Appellant  objected  that  Meyers 
had  no  authority  to  sign  such  a  contract,  and  to  prove  him 
authorized,  appellee  introduced  a  witness  who  swore  that 
Meyers  was  in  the  habit  of  signing  contracts  with  the  men  in 
the  name  of  Fadner  Brothers  &  Company;  that  he  knew  of 
two  instances  of  his  having  done  so,  each  being  contracts  with 
the  witness. 

On  cross-examination  the  witness  stated  that  on  each  occa- 
sion when  Meyers  signed  a  contract  with  him  in  the  name  of 
Fadner  Brothers,  the  terms  of  the  contract  were  agreed  upon  by 
George  M.  Fadner  and  himself  in  the  presence  of  said  Meyei-s, 
and  thereupon  Meyers  was  directed  by  Fadner  to  draw  up  the 
contract  and  sign  it,  which  was  done  then  and  there  in  the 
presence  of  Fadner. 

The  court  admitted  the  contract  offered  by  appellee  in  evi- 
dence; said  contract  provided  that  appellee  should  be  paid 
thirty  per  cent  on  all  orders  sent  in,  but  contained  no  pro- 
vision with  regard  to  the  percentage  of  loss  on  orders,  nor  any 
guaranty  of  orders. 

The  jury  returned  a  verdict  for  the  balance  claimed  to  be 
due  on  the  basis  of  the  written  contract.  It  was  clearly  erro- 
neous to  admit  the  said  contract  in  evidence  under  the  proof. 
It  purported  to  be  signed  by  an  agent  and  before  it  could  be 
admitted  against  the  principal,  proof  should  have  been  fur- 
nished of  an  express  authority  to  sign,  or  of  authority  implied 
from  a  holding  out  of  the  agent  as  authorized.  There  was 
no  attempt  to  show  an  express  authority,  and  the  proof  of 
holding  out  was  simply  that,  on  two  occasions,  the  said  agent 
had  drawn  up  and  signed  contracts  embodying  terms  made  by 
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the  principal  and  had  signed  the  sai^  contracts  in  the  prin- 
cipal's presence  and  by  his  express  direction. 

From  such  proof  no  inference  of  the  agent's  authority  to 
eign  the  contract  admitted  in  evidence,  could  be  drawn. 

For  the  error  in  admitting  said  contract  without  evidence 
tending  to  show  the  agent's  authority  to  sign  it,  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


Ernst  Ammon 

V. 

The  City  of  Chicago. 

Municipal  Corporations — Spirituous  and  Vinous  Liquors — Classification 
of  Licenses  in  Respect  to  Quantity, 

A  municipal  ordinance  requiring  a  license  before  makinpr  sales  of  spirit- 
uous or  vinous  liquors  in  quantities  of  one  gallon  or  more  at  a  time,  is 
authorized  and  valid. 

[Opinion  filed  May  31, 1888.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  the 
Hon.  Abba  N.  WATERMAif,  Judge,  presiding. 

Messrs.  Blum  &  Blum,  for  appellant, 

Mr.  Benj.  F.  Richolson,  for  appellee. 

Bailey,  J.  In  this  case  Ernest  Ammon,  the  defendant, 
was  tried,  convicted  and  sentenced  to  ])ay  a  fine  of  J50'for  a 
violation  of  tiie  following  ordinance  of  the  city  of  Chicago, 
viz. : 

"Sec.  1.  No  person,  firm  or  corporation  shall  sell,  or  offer 
for  sale,  any  spirituous  or  vinous  liquors,  in  quantities  of  one 
gallon  or  more  at  a  time,  within  the  city  of  Chicago,  without 
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first  having  obtained  a  license  therefor  from  the  city  of  Chi- 
cago, under  a  {Penalty  of  not  less  than  fifty  nor  more  than  two 
hundred  dollars  for  each  offense;  but  no  distiller  who  has  taken 
out  a  license  as  such,  and  who  sells  only  distilled  spirts  of  his 
own  production  at  the  place  of  manufacture,  shall  be  required 
to  pay  the  license  herein  prescribed  on  account  of  such  sales. 

^'  Sec.  2.  All  such  licenses  shall  be  issued  in  accordance 
with  the  general  ordinances  of  the  city  concerning  licenses, 
and  for  every  such  license  there  shall  be  charged  at  the  rate 
of  $250  per  annum." 

The  defendant  is  charged  in  the  complaint  with  selling 
spirituous  liquors  within  said  citj^  in  a  quantity  of  more  than 
one  gallon,  and  at  the  trial^  which  was  had  before  the  court, 
a  jury  being  waived,  it  was  admitted  that,  at  the  time  men- 
tioned in  the  complaint,  the  defendant  was  a  wholesale  liquor 
dealer  in  said  city,  and  that  as  such  he  made  the  sale  of  liquor 
alleged  in  the  complaint,  and  that  at  the  time  of  making  such 
sale  he  had  no  license  from  the  city  of  Chicago  to  carry  on 
business  as  a  wholesale  liquor  dealer. 

The  only  ground  upon  which  the  defendant  seeks  to  obtain 
a  reversal  of  the  judgment  is  that  the  ordinance  in  question  is 
invalid  by  reason  of  the  want  of  legal  power  on  the  part  of 
the  City  Council  to  pass  it.  As  that  question  has  been  con- 
clusively settled  adversely  to  the  defendant  by  the  Supreme 
Court  in  Dennehy  v.  City  of  Chicago,  120  111.  627,  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


Marshall  Field  et  al. 

V. 

August  F.  Medenwald  et  al. 

Injunctions — Dissolution — Damages — Creditor's  Bill — Husband  and 
Wife. 

1.  Only  snch  counsel  fees  and  expenses  as  hare  been  incurred  for  the 
sinir'e  purpose  of  procuring  the  dissolution  of  an  injunction  can  be  recovered 
as  damages. 
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2.  Where  counsel  fees  and  expenses  are  incurred  in  defeatinpr  the  action, 
the  dissolution  of  the  injunction  being  merely  incidental,  such  fees  and  ez« 
pauses  can  not  be  allowed  as  damages.  , 

[Opinion  filed  May  31,  1888.] 

Appea^l  from  the  Superior  Court  of  Cook  County;  tlie  Hon. 
GwYNN  Garnett,  Judge,  presiding. 

Mr.  Feank  p.  LEFyiNQWEJLL,  for  appellants. 

Mr.  W.  C.  MmARD,  for  appellees. 

Bailky,  J.  This  was  a  creditor's  bill,  brought  by  Field  and 
others  against  Meudenwald  and  wife,  to  subject  certain  lands 
then  recently  conveyed  to  Mrs.  Medenwald  to  the  payment 
of  the  complainants'  judgment  against  her  liusband.  For  some 
time  prior  to  said  conveyance,  Medenwald  had  been  carrying 
on  a  small  retail  mercantile  business  in  Chicago.  In  Septem- 
ber, 1886,  he  transferred  his  stock  of  goods,  then  being  of  the 
value  of  about  $3,000,  to  one  Cossitt,  in  exchange  for  a  tract 
of  land  of  the  same  value,  and  caused  said  land  to  be  conveyed 
to  Mrs.  Medenwald.  The  complainants  claim  by  their  bill 
that  said  conveyance  to  Mrs.  Medenwald  was  without  consid- 
eration on  her  part,  and  was  made  to  hinder  and  delay  the  col- 
lection of  their  judgment,  while  the  defendants,  by  their 
answer,  allege  that  Medenwald  was  indebted  to  his  wife  in 
the  sum  of  about  $2,700,  for  money  which  she  had  loaned  to 
him  several  years  before  that  time  out  of  certain  advances 
made  to  her  by  her  father,  and  that  said  indebtedness,  with 
interest,  exceeded  the  value  of  said  land,  and  that  said  convey- 
ance was  made  to  Mrs.  Medenwald  in  good  faith  in  payment 
of  said  indebtedness.  At  the  hearing,  which  was  had  on 
pleadings  and  proofs,  the  court  found  the  issue  of  fact  thus 
presented  in  favor  of  the  defendants,  and  entered  a  decree 
dismissing  the  bill  for  want  of  equity. 

We  do  not  deem  it  necessary  to  discuss  the  evidence  in 
detail,  but  only  to  say  that,  after  giving  it  careful  considera- 
tion, we  are  of  the  opinion  that  it  strongly  preponderates  in 
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favor  of  the  defendants.  The  decree  dismissing  the  bill  nmst 
therefore  be  affirmed. 

A  preliminary  injunction  having  been  issued  restraining 
Mrs.  Medenwald  from  conveying  or  incumbering  said  land 
during  the  pendency  of  the  suit,  tlie  defendants,  before  the 
entry  of  the  final  decree,  tiled  their  suggestion  of  damages  by 
reason  of  said  injunction,  the  only  damages  claimed  l>eing  for 
moneys  paid  out  and  expended  for  the  fees  and  charges  of 
their  solicitor  and  counsel  in  obtaining  a  dissolution  of  said 
injunction.  On  the  hearing  of  said  suggestions  the  only  evi- 
dence produced  was  that  of  the  defendants'  solicitor,  that  he 
was  employed  by  the  de^pndants  to  defend  said  suit,  and  that 
they  had  paid  him  $120  for  his  services;  that  the  services 
rendered  in  said  cause  were  worth  $150;  that  he  spent  one 
day  in  court  watching  said  cause,  and  one  day  at  the  hearing, 
besides  preparing  the  cause  for  trial;  that  tlie  necessary  serv- 
ices rendered  in  said  cause  in  procuring  the  dissolution  of 
said  injunction  were  worth  $70;  that  it  was  necessary,  in 
order  to  secure  such  dissolution,  to  prepare  the  answer  filed 
in  said  cause,  and  that  the  preparation  of  such  answer  was 
reasonably  worth  $50.  On  this  evidence  the  court  awarded 
the  defendant  damages  in  the  sum  of  $50,  and  the  allowance 
of  said  damages  is  assigned  for  error. 

We  are  of  the  opinion  that  the  decree  in  this  respect  can 
not  be  sustained.  The  rule  is,  that  costs  and  expenses,  rea. 
sonable  in  amount,  incurred  for  the  single  object  of  obtaining 
a  discharge  of  the  injunction,  are  allowable  as  part  of  the 
damages  by  reason  of  the  injimction.  But  where  counsel  fees 
and  expenses  are  incurred  in  defeating  the  action,  and  the  dis- 
solution of  the  injunction  is  only  incidental  to  that  result,  such 
fees  and  expenses  are  not  allowable.  Gerard  v.  Gateau,  15 
111.  A  pp.  520,  and  authorities  there  cited. 

Tiiere  is  no  evidence  that  any  of  the  services  mentioned  by 
the  witness  were  rendered  for  the  single  object  of  obtaining  a 
di.ssolution  of  the  injunction.  No  motion  to  dissolve  ap]>ear3 
to  have  bc3cn  made,  and  the  dissolution  which  was  finaPy 
obtained  was  only  incidental  to  the  decision  of  the  cause  on 
the  merits.    The  only  service  pointed  out,  which  is  claimed  to 
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have  had  any  special  relation  to  the  injunction,  was  the  draft- 
ins:  of  the  answer,  and  that  obviously  was  a  necessary  part  of 
the  defense  of  the  suit  It  was  not  used  as  a  basis  for  a 
motion  to  dissolve,  and  was  not  prepared  or  filed  for  that  pur- 
pose, only  so  far  as  a  dissolution  would  follow  as  a  necessary 
part  of  a  general  decree  for  the  defendants. 

That  portion  of  the  decree  awarding  damages  to  the  defend- 
ants will  be  reversed,  and  in  all  other  respects  the  decree  will 
be  affirmed,  and  the  canse  will  be  remanded  to  the  court  below 
for  further  proceedings,  the  defendants  to  pay  all  the  costs  in 
this  coui't 

Decree  affirmed  in  part  and  reversed  injpaH. 


Walter  C.  Newberry 

V. 

MoBes  Bowen. 

Jurisdicfwn — Appeals — Police  Magistrates. 

Appeals  lie^from  police  magistrates  to  tbe  Circuit  Court.  The  Act  of  June 
13|  1887,  has  not  changed  the  law  in  this  regard. 

[Opinion  filed  May  31,  1888.] 

Appeal  from  the  Circnit  Court  of  Cook  County;  the  Hon. 
EicHAED  S.  TuTuiLL,  Judgc,  presiding. 

Mr.  Geoegb  H.  Kettelle,  for  appellant 

Mr.  M.  8.  BowEN,  for  appellee. 

Bailey,  J.  This  was  a  suit  by  Bowen  against  Newberry 
before  a  police  magistrate  of  the  village  of  River  FoiTCst* 
Cook  County,  where  judgment  was  rendered  January  8, 1886, 
in  favor  of  the  plaintiflf,  for  $15  and  costs.     The  defendant, 
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with  a  view  of  removing  said  caase  into  the  Circuit  Court  by 
appeal,  tiled  his  appeal  bond  in  the  office  of  the  clerk  of  that 
court  within  the  time  allowed  by  law  for  taking  app>eal8  from 
judgments  of  justices  of  the  ])eace,  and  thereupon  the  police 
magistrate  submitted  to  the  Circuit  Court  a  transcript  of  the 
proceedings  before  him,  and  the  same  was  duly  tiled.  After- 
ward the  plaintiff  entered  his  motion  to  dismiss  the  appeal  on 
the  ground  that  there  was,  by  law,  no  appeal  to  the  Circuit 
Court  from  a  judgment  of  a  police  magistrate,  which  motion 
was  sustained  and  the  appeal  dismissed,  with  a  ^procedendo  to 
the  police  magistrate.  From  this  judgment  the  defendant 
has  api>ealed  to  this  court 

The  statute,  as  it  stood  at  the  time  the  judgment  in  ques- 
tion was  rendered,  provided  for  appeals  to  the  Circuit  Court 
from  judgments  of  justices  of  the  peace,  but  no  mention  was 
made  of  police  magistrates,  and  the  only  question  is,  whether 
the  term  "justices  of  the  peace,"  as  used  in  said  statute, 
should  be  construed  to  include  police  magistrates. 

The  office  of  police  magistrate  was  not  mentioned  by  name 
in  either  the  Constitution  of  1S18,  or  in  that  of  1848.  Section 
8,  Article  IV,  of  the  Constitution  of  1818  provided  that  ''a 
competent  number  of  justices  of  the  peace  shall  be  appointed 
in  each  county  in  such  manner  as  the  General  Assembly  may 
direct,  whose  time  of  service,  power  and  duties  shall  be  regu- 
lated and  defined  by  law."  Section  1,  Article  V,  of  the  Con- 
stitution of  1848  disposed  of  the  entire  judicial  power  of  the 
State  as  follows:  "  The  judicial  power  of  the  State  shall  be, 
and  is  hereby,  vested  in  one  Supreme  Court,  in  Circuit  Courts, 
in  County  Courts  and  in  justices  of  the  peace,  provided 
that  inferior  local  courts  of  civil  and  criminal  jurisdiction  may 
be  established  by  the  General  Assembly  in  the  cities  of  this 
State;  but  such  courts  shall  have  a  uniform  organization  and 
jurisdiction  in  such  cities."  By  Section  27  of  the  same  Arti- 
cle, it  was  provided  that  there  should  b^  elected  in  each 
county  in  the  St:ate,  in  such  districts  as  the  General  Assembly 
might  direct,  by  the  qualified  electors  thereof,  a  competent 
number  of  justices  of  the  peace,  who  should  hold  their  offices 
for  the  term  of  four  yeirs,  aud  until  their  successors  should  be 
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elected  and  qualified,  and  who  shoald  perform  such  duties  and 
receive  such  compensation,  and  exercise  such  jarisdiction,  as 
might  be  prescribed  by  law. 

Under  the  Constitution  of  1818  the  entire  State  was  divided 
into  election  precincts,  and  it  was  provided  by  statute  that  two 
justices  of  the  peace  should  be  elected  in  each  precinct,  except 
in  those  in  which  county  seats  wore  located,  and  that  in  such 
precincts  three  should  be  elected,  such  justices  of  the  peace  to 
hold  their  offices  for  the  term  of  four  years,  and  exercise  cer- 
tain prescribed  civil  and  criminal  jurisdiction.  These  provisions 
were  continued  in  force  under  the  Constitution  of  1848,  except 
that  in  counties  which  should  adopt  township  organization,  the 
townships  were  to  become  the  election  districts  in  which 
justices  of  the  peace  were  to  be  elected,  and  tire  number  to  be 
elected  in  each  township  was  to  be  based,  to  some  extent,  upon 
the  population  of  the  township. 

In  1854,  in  consequence,  as  it  may  be  presumed,  of  the 
growing  need  of  an  increased  number  of  inferior  magistrates 
in  the  incorporated  cities  and  towns  of  the  State,  the  General 
Assembly  passed  an  act  providing  for  the  establishment  in 
each  of  the  cities  of  the  State  of  an  inferior  court  of  civil 
and  criminal  jurisdiction,  to  be  called  the  police  magistrate's 
court,  and  also  providing  for  the  election  in  each  of  the  incor- 
porated towns  and  cities  of  the  State,  according  to  population, 
of  from  one  to  three  officers,  to  be  styled  police  magistrates, 
such  officers  to  be  elected,  commissioned  and  qualified  in  the 
same  manner,  to  hold  their  offices  for  the  same  term  and  to 
exorcise  the  same  jurisdiction  as  justices  of  the  peace. 

The  foregoing  act  being  challenged  as  unconstitutional  was 
sustained,  not  as  an  exercise  of  the  power  conferred  on  the 
General  Assemby  to  establish  inferior  courts  of  civil  and  crim- 
inal jurisdiction  in  the  cities  of  the  State,  but  of  the  power 
to  create  justices  of  the  peace,  and  that  a  police  magistrate 
was  in  reality  a  justice  of  the  peace,  the  latter  being  a  generic 
term  of  which  the  former  is  only  a  species,  Jie  Welch,  17 
m.  161.  In  People  v.  Matteson,  17  111.  167,  it  is  held  that 
while  the  statute  provided  for  the  election  of  police  magis- 
trateSy  the  constitutional  name  of  the  office  was  justice  of  the 
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peace;  and  in  Ilerkelrath  v.  Stookey,  58  111.  21,  it  is  paid: 
**  This  court  has  hold  that  these  officers  are,  under  the  Consti- 
tution and  the  law,  justices  of  the  peace.  By  changlnii:  the  name 
of  things,  their  nature  or  qualities  are  in  no  wise  changed. 
Calling  these  officers  magistrates  does  not  render  them  any 
the  less  justices  of  the  peace. 

The  Constitution  of  1870,  unlike  the  two  preceding  Consti- 
tutions, recognizes  and  names  the  office  of  police  magistrate. 
Section  21,  Article  VI,  is  as  follows:  "Justices  of  the  peace, 
police  magistrates  and  constables,  shall  be  elected  in  aud  for 
such  districts  as  are  or  may  be  provided  by  law,  and  the  juris- 
diction of  such  justices  of  the  peace  and  police  magistrates 
shall  be  uniform. 

The  statutes  passed  since  the  adoption  of  the  Constitution 
of  1870,  bearing  u^^on  the  question  under  cowsidei-ation,  are 
the  following:  Section  15,  of  Article  Xf,  of  the  general  law 
for  the  incorporation  of  cities  and  villages,  provides  that 
"there  may  be  a  police  magistrate  elected  at  a  regular  election 
in  each  village,  who  shall  give  bonds,  qualify  and  have  the 
same  jurisdiction  as  other  justices  of  the  peace,  and  hold  his 
office  for  four  years,  and  until  his  successor  is  elected  and  qual- 
ified." An  act  to  authorize  the  election  of  police  magistrates 
in  towns,  cities  and  villages,  was  passed  April  13,  1875,  which 
provides  that  all  town?,  cities  and  villages  in  the  State  which 
have  been  incorporated  under  charters  granted  by  special 
acts,  or  under  a  general  act,  when  the  law  under  which  they 
are  incorporated  does  not  authorize  the  election  of  a  police 
magistrate,  should  be  authorized  to  elect  one  police  magistrate 
at  the  first  annual  election  of  town,  city  or  village  officers, 
which  should  occur  after  the  passage  of  said  act,  and  quadri- 
ennially  thereafter,  such  police  magistrates  to  hold  their  offices 
for  the  same  term,  bo  commissioned  and  qualified,  and  have 
the  same  jurisdiction  and  fees  as  police  magistrates  of  villages 
under  the  general  law  for  the  incorporating  of  cities  and  vil- 
lages.    1  Starr  vfe  C.  III.  Stat.  244. 

At  the  time  of  the  adoption  of  the  present  Constitution, 
police  magistrates  were  officers  well  known  to  our  laws,  having  a 
well  defined  character  and  jurisdiction,  and  constitutinga  division 
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or  class  of  the  body  of  magistrates,  known  under  the  general 
designation  of  justices  of  the  peace.  They  had  the  same  juris- 
diction, received  the  samo  compensation,  were  subject  to  the 
same  rules  of  practice  and  procedure,  and  held  their  office 
for  the  same  term  as  other  justices  of  the  peace,  differing 
from  otlier  magistrates  of  the  same  class  on^y  in  districts  by 
which  they  were  elected.  The  framers  of  the  Constitution,  in 
thus  adopting  without  qualification  the  name  of  an  office  in 
existence  and  having  a  character  and  jurisdiction  well  defined 
by  law,  will  be  presumed  to  liave  used  the  name  as  descrip- 
tive of  the  office  precisely  as  it  then  existed.  If,  instead 
of  so  doing,  they  had  intended  to  create  a  new  office,  hav- 
ing different  powers  and  jurisdiction,  .and  forming  a  new 
and  separate  class  of  magistrates,  they  would  doubtless  have 
used  language  manifesting  such  intention.  The  only  distinc- 
tion between  them,  viz.,  the  districts  in  wliich  they  were 
respectively  elected,  was  recognized  in  the  provision  that  they 
should  both  be  elected  in  and  for  the  districts  which  then  were 
or  thereafter  might  be  provided  by  law.  At  the  adoption  of 
our  previous  Constitutions,  police  magistrates  were  not  known 
to  our  judicial  system,  and,  consequently,  were  not  mentioned 
or  provided  for  by  either  of  those  instruments.  Having  sub- 
sequently sprung,  as  they  did,  out  of  the  necessities  of  our 
rapidly  gi'owing  municipal  corporations,  they  were  adopted  by 
our  present  Constitution  precisely  as  it  found  them.  No 
change  was  made  in  tlieir  jurisdiction,  powers  or  duties,  and, 
therefore,  if  they  were  justices  of  the  peace  before  the  adop- 
tion of  the  Constitution,  they  are  equally  f  o  now.  This  clearly 
was  the  view  taken  by  the  Legislature  in  passing  the  statute 
above  quoted  in  relation  to  the  election  of  police  magistrates 
in  villages  organized  under  the  general  law,  where  is  provided 
that  such  magistrates  shall  have  the  "  same  jurisdiction  as  other 
jiosiices  of  the  peace,^^ 

"Justices  of  the  peace"  then,  being  a  generic  term,  which 
includes  police  magistrates  as  a  subordinate  class,  the  statute 
in  force  at  the  time  the  judgment  in  the  j)rcsent  case  was  ren- 
dered providing  for  appeals  from  justices  of  the  peace,  in- 
cluded  as  well  judgments  rendered   by   police   magistrates. 
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Wo  are  of  the  opinion,  then,  that  the  court  below  erred  in 
holding  that  such  appeal  did  not  lie,  and  in  dismissing  the 
appeal  for  want  of  jurisdiction.  No  inference  adverse  to  this 
conclusion  is  to  be  drawn  from  the  fact  that  the  Legislature  at 
its  last  session  saw  fit  to  so  amend  the  statute  in  relation  to 
appeals  from  the  judgments  of  justices  of  the  peace  as  to 
make  it  apply  in  terms  to  police  magistrates.  Sufficient  rea- 
sons for  such  amendment  may  be  assigned  without  resorting 
to  the  theory  of  a  legislative  interpretation  of  the  statute  as 
it  stood  prior  to  the  amendment 

The  court  below  also  erred  in  refusing  to  allow  the  defendant 
to  amend  his  appeal  bond.  Said  bond,  as  it  seems,  was  defect- 
ive in  some  respects  iij  its  description  of  the  judgment  appealed 
from,  but  it  was  not  a  nullity,  and  was  subject  to  amendment, 
and  the  defendant  should  have  been  permitted  to  file  a  suffi- 
cient bond. 

For   the   errors  above  pointed  out,  the  judgment  will  be 

reversed  and  the  cause  remanded. 

Reversed  and  reTnanded. 


City  op  Chicago 

V. 

The  Phcen'ix  Insurance  Company  op  Brooklyn. 

Municipal    Corporafionn — Special     Tax   on    Insurance    Companies — 
License — Police  Potcer. 

A   muTiicipal   corporation,  incorporated  under  the  j?eneral  law,  has  no 
authority  to  impose  a  special  license  tax  on  foreign  insurance  companies. 

[Opinion  filed  May  31, 1888  ] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

Messrs.  Hempstead  Washbuhke  and  Clarence  A.  Ckigdt, 
for  appellant 
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City  of  Chicago  v.  Phoenix  Ins.  Co. 
Messrs.  Paddock,  Ai,dis  &  Wkight,  for  appellee. 

BA1I4EY,  J.  This  was  an  action  of  debt,  brought  by  the  city 
of  Chicago  against  the  Phoenix  Insarance  Company,  a  cor- 
poration organized  under  the  laws  of  the  State  of  New  York, 
to  enforce  the  provisions  of  an  ordinance  of  said  city  in  rela- 
tion to  foreign  insurance  companies.  The  tirst  section  of  said 
ordinance  provides  that  no  corporation,  company  or  associa- 
tion, not  incorporated  nnder  the  laws  of  this  State,  shall  effect 
fire  insurance  in  said  city  without  first  obtaining  a  license  there- 
for, under  a  penalty  of  not  less  than  $oO  nor  more  than  $100. 
The  second  section  of  said  ordinance  is  as  follows: 

"Licenses  may  be  granted  to  such  corporations,  companies 
'and  associations,  not  incorporated  under  the  laws  of  this  State, 
to  engage  in  the  business  of  effecting  fire  insurance  in  the  city 
of  Chicago,  upon  the  payment  of  the  sum  of  two  dollars  upon 
the  one  hundred  dollars  of  the  gross  receipts  of  the  agency 
of  such  corporation,  company  or  association,  in  the  city  of 
Chicago.  Said  licenses  shall  bo  semi-annual  and  shall  expire 
respectively  on  the  thirtieth  (30th)  daysof  June  and  December 
in  each  year,  and  there  shall  be  paid  for  the  same  the  amount 
of  two  per  cent,  upon  the  gi*oss  receipts  of  such  agency  for 
the  preceding  half  year.  Said  license  fee  shall  be  j^aid  to  the 
City  Collector,  and  shall  be  accompanied  by  a  statement  under 
oath,  as  to  the  amount  of  said  gross  receipts  for  said  preced- 
ing half  year.  Upon  the  receipt  given  by  the  Collector,  the 
license  shall  be  issued  by  the  Mayor." 

The  third  section  imposes  upon  any  broker  placing  any  in- 
surance with  any  such  foreign  insurance  company  or  associa- 
tion which  has  not  complied  with  the  terms  of  said  ordinance, 
a  penalty  of  not  less  than  $25  nor  more  than  $100  for  each 
offense,  and  the  fourth  section  imposes  a  like  penalty  upon 
persons  actin^r  as  agents  of  such  companies  or  associations. 

The  declaration  consists  of  two  counts,  both  of  which  set  out 
said  ordinance  in  extenso,  and  allege  that  said  city  became  in- 
corporated under  the  general  incorporation  law,  April  23, 
1875,  and  that  at  that  time  it  had  and  has  ever  since  had  and 
maintained  an  organized  fire  department^  that  the  defendant 
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is  a  corporation  organized  under  the  laws  of  the  State  of  Xew 
York,  and  was  and  for  a  year  then  past  had  been  en^ged  in 
effecting  tire  insurance  in  said  city.  Tlie  first  connt  alleges 
that  for  the  six  months  next  prior  to  July  1,  18S6,  said  com- 
pany had  received  for  premiiuns  upon  insurance  effected 
within  said  city  the  gross  sum  of  $100,000,  whereby,  and  by 
force  of  said  ordinance,  there  became  due  and  owing  from 
said  company  to  said  city  the  sura  of  $2,000.  The  second 
count  alleges  that  said  company  had  been  engaged  in  effecting 
fire  insurance  in  said  city  as  aforesaid  through  its  duly  con- 
stituted agents  without  a  license  as  required  by  said  ordinance, 
whereby,  and  by  force  of  said  ordinance  there  became  due  and 
owing  from  the  defendant  to  the  plaintiff  the  sum  of  not  less 
than  $50  nor  more  than  $100.  A  general  demurrer  to  each 
of  said  counts  being  sustained  by  the  court  and  tlie  plaintiiSf 
electing  to  abide  by  its  declaration,  judgment  was  rendered  in 
favor  of  the  defendant  for  costs. 

The  demurrer  was  doubtless  sustained  on  the  ground  that 
the  ordinance  in  question  is  invalid,  such  invalidity  arising 
from  a  want  of  power  on  the  part  of  the  City  Council  to  pass 
it.  It  is  claimed  that  the  power  to  pass  such  ordinance  is  given 
by  the  proviso  of  section  30  of  the  statute  in  relation  to  fire 
insurance  companies,  as  amended  May  31,  1879.  1  Starr  &  C. 
III.  Stat.  1127.  This  prccise  question  was  fully  considered  by 
the  Appellate  Court  of  the  Third  District  in  City  of  Spring- 
field V.  City  of  London  Ins.  Co.,  21  111.  App.  156,  and  the 
conclusion  reached  that  cities  incorporated  under  the  general 
incorporation  law  are  not  within  the  terms  of  said  proviso. 
With  this  conclusion  we  are  disposed  to  concur.  As  no  other 
authority  to  pass  said  ordinance  is  shown,  we  are  of  the  opinion 
that  the  demurrer  was  properly  sustained. 

It  is  urged,  however,  that  the  power  to  license,  regulate  and 
tax  the  business  of  fire  insurance  is  a  police  power,  and  is  era- 
braced  within  the  power  granted  to  the  City  Council  by  sub- 
division G()  of  section  63  of  the  general  incorporation  law. 
The  power  there  given  is  to  "regulate  the  police  of  the  city, 
and  pass  and  enforce  all  necessary  police  ordinances."  The 
statute,  while  giving  such  general  power,  specifically  sets  forth 
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a  great  number  of  subjects  of  municipal  legislation,  most  of 
them  matters  of  police  regulation,  and  prescribes  the  manner 
and  extent  of  the  exercise  of  the  police  power  over  them 
respectively.  Among  the  subjects  thus  specifically  subjected 
to  police  regulation  are  various  avocations  and  kinds  of  busi- 
ness, that  of  fire  insurance  not  being  of  the  number.  In 
another  part  of  the  statute,  however,  the  contribution  whicli 
foreign  insurance  companies  are  required  to  make  to  the  munic- 
ipal governmsnt  is  specifically  prescribed,  and  no  provision  is 
there  made  for  any  control  by  the  municipal  authorities  over 
such  companies  or  their  agents  beyond  that  of  collecting  and 
receiving  the  tax  thus  imposed.  Under  these  circumstances  it 
is  nmnifest  that  the  licensing  and  taxing  of  foreign  insurance 
companies,  even  if  held  to  be  proper  subjects  for  police  regu- 
lation, are  not  within  the  gramt  of  power  given  to  the  Common 
Council  by  the  general  clause  of  the  statute  authorizing  it  to 
regulate  the  police  of  the  city. 

Judge  Dillon,  in  his  treatise  on  municipal  corporations^  says: 
"Occasionally  the  charter  or  incorporating  act,  without  any 
specific  enumeration  of  the  purposes  for  wOiich  by-laws  may 
be  made,  contains  a  general  and  comprehensive  grant  of  power 
to  pass  all  such  as  may  seem  necessary  to  the  well-being  and 
good  order  of  the  place.  More  frequently,  however,  the 
charter  or  incorporation  act  authorizes  the  enactment  of  by- 
laws in  certain  specified  «cases  and  for  certain  purposes;  and 
after  this  specific  enumeration,  a  general  provision  is  added 
that  the  corporation  may  make  any  other  by-laws  or  regula- 
tions necessary  to  its  welfare,  good  order,  etc.,  not  inconsist- 
ent with  the  Constitution  or  laws  of  the  State.  This  differ- 
ence is  essential  to  be  observed,  for  the  power  which  the 
corporation  would  possess  under  what  may,  for  convenience, 
be  termed  the  general  welfare  clause,  if  it  stood  alone ^  may  be 
limited,  qualified,  or,  when  such  intent  is  manifest,  impliedly 
taken  away  by  provisions  specifying  the  particular  purposes 
for  which  by-laws  may  be  made."  1  Dillon  on  Municij^al 
Corporations,  315.     See  also  State  v.  Fui-guson,  33  N.  11.  424^ 

The  judgment  will  be  aflSrmed. 

Judgment  affirmed. 
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City  of  Chicago 

V. 

Chakles  H.  Case. 

Municipal  Corpnrathns — lAeenses — Insurance  Agent, 

A  municipal  corporation,  incorporated  under  the  general  law,  has  no 
authority  to  require  the  aprent  of  a  foreign  insurance  company  to  procure  a 
special  license  before  effecting  insurance  within  its  limits. 

[Opinion  filed  May  31,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

Messrs.  Hempstead  Washbuene  and  Clarence  A.  E^night, 
for  appellant. 

Messre.  Paddock,  Aldis  &  Weight,  for  appellee. 

Bailey,  J.  This  is  an  action  of  debt,  brought  by  the  city 
of  Chicago  against  Charles  H.  Case,  for  the  collection  of  the 
])cnalty  imposed  by  an  ordinance  of  the  city  in  relation  to 
foreign  insurance  companies.  The  facts  are  identical  with 
those  in  the  case  of  the  City  of  Chicago  v.  The  Phoenix  In- 
surance Company,  except  that  in  tliis  case  the  defendant  is 
charged  as  an  agent  effecting  insurance  within  said  city  for 
said  insurance  company,  said  company  not  having  a  license 
as  required  by  said  ordinance.  In  this  case  judgment  was 
rendered  for  the  defendant  on  demurrer  to  the  declaration, 
and  upon  the  principles  decided  in  the  case  against  the 
Ph<jenix  Insm'ance  Company,  said  judgment  must  be  affirmed. 

Judgment  affirmed. 
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George  Railton 

V. 

John  Lauder. 


Notices — PuhUeation. 


The  Chicago  Daily  Law  Bulletin  is  a  secular  newspaper  of  general  circula- 
tion within  the  meaning  of  the  statutes  providing  for  notice  by  publication. 

[Opinion  filed  June  13,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  Coimtj ;  tlie  Hon. 
EiuHABD  S.  TuTHiLL,  Judge,  presiding. 

Mr.  D.  S.  Gooding,  for  appellant. 

Messrs.  Knickerbocker  &  Holdom,  for  appellee. 

McAllister,  J.  Tliis  was  a  suit  by  attachment  brought  by 
appellee  against  the  appellant  as  a  non-resident  of  the  State. 
There  was  no  personal  service  upon  or  appearance  by  the  ap- 
pellant, but  notice  in  due  form  was  published  for  the  requisite 
time,  in  a  paper  known  as  The  Chicago  Daily  Law  Bulletin. 
The  only  question  presented  hy  this  appeal  is,  whether  that 
paper  was  of  the  character  and  description  required  by  the 
statutes  prescribing  the  manner  of  constructive  service  or 
notice  in  such  cases.  Sec.  22  of  the  Attachment  Act  makes 
it  the  duty  of  the  clerk  of  the  court  in  which  the  suit  is  pend- 
ing "to  give  notice  by  publication  at  least  once  in  each  week 
for  three  weeks  successively  in  some  newspaper  published  in 
this  State,  most  convenient  to  the  place  where  the  court  is 
held,"  etc. 

.  Then  in  the  chapter  entitled  "Notices,"  Sec.  5,  is  this  pro- 
vision: "When  any  notice  is  required  by  law  or  contract  to 
be  published  in  a  newspaper  (unless  otherwise  expressly  pro- 
vided in  the  contract)  it  shall  be  intended  to  be  in  a  secular 
newspaper  of  general  circulation,  published  in  the  city,  town 
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or  county,  or  sonic  i)aper  specially  autliorizeil  by  iaw  to  pub- 
lish legal  notices,  in  the  city,  town  or  county." 

The  j>roof  adduced  in  the  court  below  shows  that  the  Chi- 
cago Dail}'  Law  Bulletin  had  been  establislied  and  jmblislieJ 
in  the  city  of  ('hicago  for  the  period  of  about  thirty  years; 
tliat  it  was  issued  every  secular  day;  that  while  its  cohmius 
were  largely  devoted  to  legal  matters  and  court  notices,  yet 
they  contained  various  advertising  matters,  not  being  confined 
to  such  as  related  to  any  particular  calling,  and  also  news  an*! 
information  of  a  genera!  and  secular  character,  besides  infor- 
mation of  a  legal  character,  generally  denominated  legal  news. 
It  was  also  shown  that  it  had  a  general  circulation  throughout 
the  city  of  Chicago  and  county  of  Cook,  among  Judges,  law- 
yeis,  real  estate  dealers,  brokers,  merchants  and  business  mea 
generally. 

Upon  due  consideration  we  are  of  opinion  tliat  the  Chicago 
Daily  Law  Bulletin  is  a  secular  newspaper  of  general  circula- 
tion within  the  meaning  of  the  statute.  KeiT  v.  Hitt,  75  111. 
51;  Hernandez  v.  Drake,  81  111.  34;  Kellogg  v.  Carice,  47 
Mo.  157. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


Leander  Choate 

V. 

Emily  Blackford  et  al.  ' 

Attachment — Antticer  of  Garnishee — Burden  of  Proof—Eridenee, 

1.  The  burdon  is  on  the  plaintiff  in  an  attachment  proceedinjf  to  dis- 
prove the  statements  contained  in  the  answer  of  a  grarnishee  under  oath. 

2.  In  the  ca«^e  presented  the  evidence  contained  in  the  record  does  not 

sustain  the  verdict  against  the  garnishee. 

[Opinion  filed  June  13,  1S8S.] 
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Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
BicHA^D  Pbendkbgast,  Judge,  presiding. 

Suit  was  commenced  by  attachment,  by  appellee,  to  recover 
against  one  Charles  H.  Choate,  for  certain  rent  claimed  to  bo 
due  from  him.  Appellant  and  others  were  summoned  as 
garnishees,  and  interrogatories  filed. 

In  addition  to  the  usual  interrogatories  to  garnishee,  appel- 
lant was  required  to  answer  the  following:  "Has  said  Charles 
H.  Choate,  during  two  years  last  past,  transferred,  assigned, 
executed  or  delivered  to  you,  or  to  any  person  for  you,  any 
property,  money,  credits  or  effects,  or  any  mortgage,  trust 
deed,  bill  of  sale,  deed,  promissory  note,  due  bill,  or  other 
commercial  paper,  or  evidence  of  indebtedness,  or  of  title  or 
right  of  any  money,  property  or  valuable  thing?  If  so  state 
the  date,  amount  of  property,  and  description  of  same,  tlic 
amount  of  every  valuable  thing  and  right;  the  consideration 
whereof,  to  whom,  and  when  and  how  paid/'  To  said  in- 
terrogatory appellant  answered  that  in  August,  1884,  said 
Charles  H.  Choate,  made  to  him  certain  chattel  mortgages,  a 
particular  description  of  which  is  given,  in  all  amounting  to 
§10,000,  on  property  in  Chicago,  to  secure  the  notes  of  said 
Charles  H.  Choate  for  said  sum,  which  was  then  due  and 
owing  from  said  Charles  for  money  theretofore  loaned  by 
appellant  to  said  Charles. 

That  on  or  about  March  25, 1886,  defendant  transfen-ed  and 
assigned  to  him  (Leander)  twenty-five  joint  notes  made  by 
Daniel  W.  and  Louisa  Albaugh,  payable  to  said  defendant,  for 
the  aggregate  sum  of  $12,720,  one  of  said  notes  being  an  inter- 
est note  for  8720;  also  a  chattel  mortgage  from  said  Louisa 
Albaugh  on  furniture,  fixtures,  etc.,  of  268  and  276  State 
Street,  Chicago,  to  secure  said  notes,  said  notes  and  mortgages 
being  dated  March  15,  1886,  and  which  notes  were  indorsed 
to  him  in  blank  by  Charles  H.  Choate;  that  at  the  date  of 
said  transfer  said  defendant  owed  said  Leander  the  sum  of 
$7,500,  for  money  theretofore  actually  loaned  defendant,  and 
for  which  Leander  held  defendant's  promissory  notes,  payable 
to  said  Leander's  order;  that  in  addition  to  said  notes  defend- 
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ant  also  owed  him  at  that  time  on  account,  $3,000,  for  which 
he  held  no  notes;  tliat  he  accepted  from  defendant  the  said 
Albaugh  notes  in  payment  of  defendant's  said  notes  for 
$7,500,  and  in  payment  of  said  account,  and  also  paid  defend- 
ant $600  in  money,  making  a  consideration  to  defendant  of 
about  $10,000  for  said  Albaugh  notes  and  mortgage;  that 
appellant  conveyed  to  him  by  warranty  deed,  dated  May 
6,  1886,  the  equities  in  two  lots  in  Chicago  for  an  expressed 
consideration  of  $6,000,  the  real  value  being,  according  to  his 
best  information  and  belief,  about  $2,500;  that  he  (Leander) 
has  since  conveyed  them  to  said  Louisa  Albaugh,  and  has  also 
returned  all  said  Albaugh  notes  to  their  makers,  and  accepted 
in  return  for  said  equities  and  notes  the  notes  of  I^uisa  Al- 
baugh for  $9,250,  secured  by  chattel  mortgage  on  certain  fur- 
niture and  goods,  and  also  by  a  trust  deed  on  one  of  said  lots; 
that  the  consideration  for  said  equities  in  said  lots,  moving 
from  said  Leander  to  said  defendant,  is  the  liability  for  the 
rent  of  the  Carson  Ilouse  in  Chicago,  which  rent  he  has  as- 
sumed, agreed  to  pay  and  is  liable  for,  and  will  be  so  Hable 
for  three  years  to  come.     Said  rent  is  $300  per  month. 

To  the  general  interrogatories  appellant  replied  in  the  neg- 
ative. To  this  answer  appellee  filed  a  general  replication  that 
said  garnishee  hath  not  truly  discovered,  etc 

The  jury  found  that  appellant  was  indebted  to  Charles  EL 
Choate  in  the  sum  of  $625^ 

Messrs,  Fkank  J.  Ceawfokd  and  Geokge  A.  Gaby,  for 

appellant 

Messrs.  A.  N.  Tagekt  and  E.  L.  Stewaet,  for  appellee. 

MoRAN,  P.  J.  The  answer  set  out  in  the  foregoing  state- 
ment, was  responsive  to  the  special  interrogatory.  Tlie  an- 
swer does  not  introduce  new  matter  in  evidence  but  states  in 
answer  to  the  question,  the  consideration  paid  to  Charles  H. 
Choate  for  the  Albaugh  notes,  and  when  and  how  it  was  paid, 
and  also  the  consideration  for  the  conveyance  of  the  equities 
in  the  lots. 
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The  answer  being  under  oath,  and  answerin<y  no  more  than 
was  specifically  called  for  by  the  interrogatory,  must  stand  as 
true  until  di8j)roved.  The  burden  was  on  the  appellees  to 
disprove  the  statements  contained  in  the  answer,  in  order  to 
entitle  them  to  a  verdicfc  against  the  garnishee  defendant. 
Truitt  V.  Griffin,  61  111.  26. 

We  have  examined  the  record  with  care,  and  we  are  unable 
to  find  evidence  from  which  it  can  be  inferred  that  the  gar- 
nishee was  indebted  to  the  defendant  in  any  sum.  A  statement 
from  an  answer  made  by  appellant  in  a  certain  suit  in  chancery 
was  introduced,  but  separated  from  the  context  as  it  is,  it 
is  difficult  to  conclude  that  it  contradicts  the  statements  of 
appellant's  answer  in  this  case,  that  Charles  H.  Choate  was  in- 
debted to  him  on  notes  secured  by  chattel  mortgages,  which 
U^  paid  out  to  said  Charles  as  part  consideration  for  the  Al- 
baugh  notes.  That  appellant  makes  a  confused  statement  on 
his  cross-examination  of  the  amount  of  money  which  he  had 
loaned  to  Charles  H.  Choate,  is  true,  but  we  do  not  find  any- 
thing in  such  statement  which  overcomes  his  answer.  If  the 
burden  was  on  ap}>eliant  to  prove  his  answer,  the  testimony 
given  by  him  on  his  cross-examination  would  aid  him  little; 
but  tlie  burden  being  on  the  other  party,  his  inability  to  give 
the  dates  and  amounts  of  transactions  which  occurred  long 
previously,  can  not  be  treated  as  evidence  contradicting  the 
statements  of  his  answer. 

Neither  do  we  find  any  evidence  controverting  the  state- 
ment that  the  equities  in  the  lots  conveyed  to  him  by  said 
Charles  11.  Choate,  were  conveyed  to  secure  him  for  his  liability 
for  guaranteeing  the  rent.  Counsel  argue  that  he  is  the  as- 
signee of  the  lease  on  which  he  became  surety,  but  we  can 
find  no  evidence  in  the  record  that  the  lease  ever  was  assigned 
to  him.  If  such  is  the  fact  it  should  not  be  difficult  to 
prove  it. 

If  his  liability  on  the  guaranty  has  terminated,  by  his  be- 
coming assignee  of  the  lease,  then  he  may  be  held  to  account 
for  the  value  of  the  equities  conveyed  to  him  as  indemnity 
against  such  liability. 

We  have  searched  the  record  in  vain  for  evidence  which 


660  Appellate  Couets  of  Illinois. 

Vol.  26.J  Cboate  ▼.  BUckford. 

Bastains  the  verdict  of  the  jury  against  the  answer  of  appel- 
lant, and  counsel  for  appellees  have  entirely  failed  to  point 
out  any  evidence  which  establishes  that  appellant  was  owing 
to  defendant,  or  held  as  trustee  for  defendant,  the  amount 
found  by  the  verdict  or  any  other  definite  sum. 

The  judgment  against  appellant  must  be  reversed  and  the 
cause  remanded 
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ACTIONS—See  Gaming,  3,  4;  Railroads,  14. 

1.  Where  one  obtains  money  of  another  "which  it  is  ineqnifable  or 
nnjuflt  for  him  to  retain,  the  one  thereto  entitled  may  maintain  an 
actioB  for  money  had  and  received.  Harrison  Machine  Works  v.  Co- 
quillard,  513 

2.  Where  the  payee  of  a  promissory  note  has  placed  it  for  collection 
in  the  hands  of  an  agent,  who  has  in  turn  placed  it  in  the  hands  of  a 
third  person,  who  hai<  made  the  collection  and  misapplied  the  proceeds;* 
an  action  by  the  payee  for  money  bad  and  received  lies  against  such 
third  person.    Id.,  •  513 

8.  An  action  for  money  had  and  received,  brought  by  one  bank 
against  another,  does  not  lie  to  recover  the  amoynt  paid  on  a  check 
drawn  against  the  plaintiff  and  transferred  to  the  defendant  by  the 
equitable  owner  after  indorsing  the  name  of  the  payee.  Ill,  Trust  dt 
Sav.  Bk,  V.  Felsenthah  624 

ADMINISTRATION. 

1.  Upon  a  bill  filed  by  certain  heirs  for  the  partition  of  premises 
which  had  been  held  by  the  widow  as  her  dower  and  homestead,  it  is 
held:  That  a  judgment  ci^ditor  of  the  ancestor  may  maintain  a  bill  of 
interpleader  in  his  own  name  to  enforce  his  claim;  that  there  was  no 
lacheSt  although  the  delay  in  enforcing'the  judgment  was  about  thirteen 
years;  and  that  the  judgment  is  substantially  good  when  attacked  in  a 
collateral  proceeding.     Tenky.Lock,  216 

2.  Where  the  County  Court,  in  the  administration  of  an  estate,  has 
'  entered  an  order  of  distribution,  it  has  no  authority,  even  after  many 

years,  to  make  another  order  adding  interest  to  a  claim  included  in  the 
original  order.    Randolph  v.  Trustees  of  School" ,  241 

3.  Proceedings  for  the  enforcement  of  an  order  of  distribution 
should  be  under  Sec  115,  Chap.  3,  R.  S.  The  term  ''settlement,'"  as 
used  in  Sec,  114,  refers  to  an  accounting  to  ascertain  the  condition  of 
the  estate,  that  the  order  for  distribution  may  follow.     Id.,  241 

4.  The  reservation  of  a  certain  note,  in  a  conveyance  by  a  legatee  of 
his  interest  in  an  estate,  is  construed  by  this  court  to  include  both  prin- 
cipal and  interest.     Chadsey  v.  Chadsey,  409 

AGENCY—See  Actions,  1;  Attaohmkbtt,  2;  Insurance,  1,  2,  3,  13,  18. 
1.    Where  the  issue  is  one  of  fact,  touching  the  delivery  or  non-de- 
livery of  a  promissory  note  through  an  agent,  the  extent  of  his  authority 
to  contract  is  not  involved.    Michigan  L.  Ins.  Co*  v.  Beaver^         349 
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AGENCY.    Continued, 

2.  One  who  deals  with  an  acrent  ia  bound  to  know  the  extent  of  his 
authority.     Garrets  v.  Morton,  43Ji 

3.  The  authority  of  an  acrent  who  ha«  made  a  loan,  to  receive  pay- 
ment, may  be  inferred  from  his  having  made  the  loan  and  retained  the 
securities.    Id.^  4^33 

4.  The  burden  of  proof  is  on  the  debtor  to  show  that  the  securities 
were  in  the  custody  of  the  agent  at  time  of  payment.  Neither  the  col- 
lection of  other  securities,  nor  of  the  interest  on  the  debt  in  question,  is 
sufficient  to  raise  an  implied  authority  in  the  agent  to  receive  payment. 
Id,,  •  433 

5.  A  contract  signed  by  an  agent  is  inadmissible  in  evidence  against 
the  principal,  without  proof  of  the  agent*s  express  or  implied  authority 
to  sign.     Fadner  v.  Hibler,  639 

6.  No  inference  of  such  authority  can  be  drawn  from  evidence  that 
the  agent  had,  in  the  presence  of  the  principal  on  two  occasions,  drawn 
up  and  signed  contracts  embodying  terms  made  by  the  principal.     Id., 

639 

APPEAL  AND  ERROR— See  Attachmknt,  2;  Btlu  of  Exceptions;  In- 
junctions, 2;  Jurisdiction,  1,  2;  New  Trial,  1;  Practice,  7; 
Set-off,  1. 

1.  An  issue  not  presented  by  the  pleadings  in  the  trial  court  can  not 
be  considered  by  this  court.     Benson  v.  Morgan,  22 

2.  Where  the  evidence  is  conflicting,  and  that  produced  by  either 
party,  considered  alone,  is  sutiicient  to  require  a  verdict  in  bis  favor,  a 
new  trial  will  not  be  granted  on  the  ground  that  the  verdict  is  not  su<«- 
tained  by  the  evidence.     Peoria  Grape  Sugar  Co.  v.  Frazer,  61 

3.  In  an  action  to  recover  a  balance  claimed  to  be  due  on  a  contract 
for  sinking  a  well  to  a  certain  depth,  this  court  declines  to  interfere 
with  the  verdict,  the  evidence  being  sharply  conflicting  iind  there  being 
no  error  in  the  instructions.     Id.,  61 

4.  Where  the  evidence  is  sharply  conflicting  and  there  is  no  error  of 
law,  this  court  will  not  interfere  with  the  verdict  of  the  jury.  C,  B. 
dt  Q,  n.  R.  Co.  V.  Perkins,  67 

5.  Where  the  indictmf»nt  does  not  support  the  verdict  and  the  judg- 
ment, the  defendant  may  avail  himself  of  the  objection  in  this  court, 
although  neither  a  motion  for  a  new  trial  nor  a  motion  in  arrest  of  judg. 
ment  was  made  in  the  court  below.     Moore,  v.  People,  137 

6.  An  objection  to  the  instructions  given,  and  that  the  evidence  does 
not  support  the  verdict,  can  not  be  considered  by  this  court  unless  it 
appears  by  the  bill  of  exceptions  that  exception  was  taken  to  the  instruc- 
tions in  the  court  below,  and  to  the  refusal  of  said  court  to  award  a 
new  trial.     CHy  of  Rock  Island  v.  Riley,  171 

7.  Only  the  presiding  Judge  can  certify  what  his  rulings  were  and 
what  exceptions  were  tiiken  thereto.  The  certificate  of  the  clerk  is  in- 
Buttioient  to  make  such  matters  part  of  the  record.     Id.,  171 

8.  An  improper  instruction,  which  clearly  did  not  and  conld  not  work 
an  injury  to  the  appellant,  Is  not  sufficient  ground  for  reversal.  Kemn 
V.  Rj/an,  177 


Index.  663 

APPEAL  AND  ERROR.     Continued. 

9.  Upon  a  second  appeal  this  court  will  not  consider  questions  passed 
upon  at  the  former  hearing.     Skimp  v.  Cedar  Rapids  Ins.  Co.,       254 

10.  Where  the  evidence  is  sharply  conflicting  this  court  will  not  in- 
terfere with  the  verdict  of  the  jury.     Loomis  v.  Downs,  2-57 

11.  The  rule  that  objections  can  not  be  first  raised  in  this  court  ap- 
plies as  well  to  cross-errors  as  to  those  assigned  in  chief.  Buckingham 
V.  People,  269 

12.  It  is  the  province  of  the  jury  to  decide  questions  of  fact,  and 
where  the  evidence  is  conflicting,  this  court  will  not  interfere  with  their 
verdict.    Michigan  L.  Ins.  Co.  v.  Beaver,  349 

13.  One  who  is  not  a  party  is  not  entitled  to  a  writ  of  error  to  brinj? 
a  cause  before  this  court  for  review.    Ifarwood  v.  Cox,  374 

14.  Where  the  evidence  is  conflicting  this  court  will  not  interfere 
with  the  verdict  of  the  jury.     Calhoun  v.  Smith,  413 

15.  In  the  case  presented,  it  is  held:  That  the  jury  properly  refused 
to  allow  by  way  of  set-off  an  item  charged  to  the  plaintiff;  and  that  the 
objection  that  the  amount  of  the  verdict  exceeds  that  claimed  in  the 
affidavit  for  attiichment  can  not  be  first  raised  in  this  court.     Id.,    413 

16.  Where  the  evidence  is  conflicting  and  three  juries  have  found 
the  facts  the  same  way,  this  court  will  not  interfere  upon  a  mere 
question  of  fact,  unless  convinced  that  the  verdict  is  the  result  of  pas- 
sion or  prejudice.     E.  St.  L.  d;  C.  By.  Co.  v.  Frazier,  437 

17.  Where  the  evidence  is  conflicting  in  regard  to  material  matters, 
it  is  the  duty  and  province  of  the  jury  to  determine  the  weight  and 
credit,  to  be  given  the  testimony  of  the  several  witnesses.  Consolidated 
Ice  Machine  Co. v.  Kiefer,  466 

18.  Where  the  evidence  is  conflicting,  this  court  will  not  interfere 
.    with  the  verdict  of  the  jury.     Loescher  v.  Deisterherg,  520 

19.  The  question  whether  there  ie  such  a  variance  can  not  be  fiist 
raised  in  this  court.    Bozet  v.  Harvey,  558 

20.  Where  the  evidence  is  conflicting  and  the  record  affords  no 
reason  for  supposing  that  the  jury  have  not  reached  a  just  conclusion, 
this  court  will  not  interfere  with  their  verdict  Liverpool,  London  dh 
Globe  Ins.  Co.  v.  Sanders,  559 

21.  Where  the  bill  of  exceptions  fails  to  show  that  any  motion  for  a 
new  trial  was  made,  or  that  any  instructions  were  giv^n  or  refused, 
this  court  will  not  consider  objections  touching  the  weight  of  evidence 

^  and  the  refusal  of  instructions  asked.     Mueller  v.  Grant.  585 

22.  Instructions  not  incorporated  in  the  bill  of  exceptions  can  not  be 
considered  by  this  court.     C  M.  (t  St.  P.  By.  Co-  v.  Yando,  601 

23.  Where  the  record  contains  two  decrees,  one  having  Ijeen  vacated 
and  the  other  entered  at  a  subsequent  term,  and  errors  have  been  as- 
signed on  both,  followed  by  a  joinder  in  error,  this  court  may  review 
both  decrees.     Cheltenham  Improvement  Co.  v.  Whitehead,  609 

'  24.    Instructions  not  contained  in  the  bill  of  exceptions  can  not  be 

considered  by  this  court.     C. ,  M.  <t  St.  P.  By.  Co.  v.  Harper,         621 

25.     Where  the  original   bill  of  exceptions  is  brought  to  this  court, 

directions  therein  to  the  clerk  of  the  court  below  to  insert  instructions 

and  their  appearance  in  the  transcript,  is  insufficient.      Id.,  621 


664  Index. 

APPEAL  AND  ERROR.     Continued. 

26.  Appeal*  lie  from  police  magistrates  to  the  Circuit  Court.  Tlie 
Act  of  June  13,  1887,  has  not  changed  the  law  in  this  regard.  Ketr- 
herry  v.  Boteen,  645 

ARBITRATION— See  Landlord  a3?d  Tenant.  5. 

1.  CJpon  appeal  from  a  decree  based  on  an  award  by  arbitrators, 
uuder  a  stipulation  submitting;  to  them/for  an  accounting,  certain  part- 
nership dealings  and  transactions,  it  is  held:  That  the  award  was  with- 
in the  submission;  that  it  was  proper  to  ascertain  the  extent  of  the 
firm*8  indebtedness,  and  whether  the  deceased  partner  had  paid  certain 
notes  which  he  assumed  upon  entering  the  firm;  that  it  was  also  proper 
to  require  the  complainant  to  pay  certain  debts  oC  the  firm,  applying 
the  amount  due  from  her  to  the  defend:int  thereon;  and  that  the  court 
properly  oyerruied  the  complainant's  motion  to  dismiss  her  bill  after 
overruling  her  motion  to  set  aside  the  award.    Ives  y.  Ashelbif,      244 

2.  Where  the  parties  to  a  bill  for  the  settlement  of  a  partnership 
business  hare  submitted  the  matters  involved  to  arbitrators  for  an 
accounting,  and  stipulated  that  their  award  shall  be  entered  as  the  find- 
ing of  the  court,  and  be  the  basis  for  its  decree,  the  complainant  can 
not  dismiss  the  bill  after  the  court  has  overruled  a  motion  to  set  aside 
the  award.     Id,,  244 

ASSAULT  AND  BATTERY— See  Criminal  Law,  2. 

1.  In  an  action  of  trespass  for  an  assault  and  battery,  it  is  held: 
Tliat  the  evidence  supports  the  verdict  for  the  plaintiff:  and  that,  in 
view  of  all  the  evidence  and  instructions,  there  was  no  error  in  the 
instructions  which  affords  sufficient  ground  for  reversal.  Hembes  v. 
Fick,  697 

ASSIGNMENTS— See  Mkchanic's  Lien,  4. 

1.  The  act  concerning  voluntary  assignments  does  not  oblige  every 
insolvent  debtor  to  make  a  general  assignment  in  conformity  with  its 
provisions,  in  order  to  appropriate  his  estate  to  the  payment  of  a  par- 
ticular debt,  nor  prevent  his  preference  of  a  particular  creditor  by  any 
means  that  were  previously  lawful,  excepting  only  a  general  assign- 
ment for  the  benefit  of  creditors.     Haines  v.  Chandler,  400 

ATTACHMENT— St3e  Appeal  and  Error.  15. 

1.  Where  the  defendant  is  properly  served  in  the  original  suit,  no 
service  is  required  in  an  attachment  in  aid.     Rut  ledge  v.  Striblinff,  35'3 

2.  Where  the  affidavit  in  attachment  is  made  by  an  agent,  it  seems 
that  he  need  not  be  so  described  in  the  affidavit.  If  such  omission  waa 
a  defect,  the  objection  could  not  be  first  raised  in  this  court.    Id.,    363 

3.  The  burden  is  on  the  plaintiff  in  an  attachment  proceeding  to 
disprove  the  statements  contained  in  the  answer  of  a  garnishee  under 
oath.     Choate  v.  Blackford,  '  656 

4.  In  the  case  presented,  the  evidence  conbiined  in  the  record  does 
not  sustain  the  verdict  against  the  garnishee.    Id,,  656 

ATTORNEY'S  FEES— See  Damages,  6;  Former  Adjudication,  1;  In- 
junctions, 5,  7,  8;  Jurisdiction,  2;  Replevin,  7;  Tbubt  Deeds,  2, 3. 
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AUCTIONS— See  Sales,  6,  6, 


BAILMENTS. 

1.  In  an  action  of  replevin  to  recover  a  horse  which  was  pledj?ed  to 
the  defendant  by  the  brother  of  the  plaintiff,  to  whom  it  had  been 
loaned,  it  is  held:  That  the  hypothesis  of  ratiiication  contained  in  the 
instructions  was  without  foundation  in  the  evidence;  that  a  lien  for 
charges  due  for  keeping  a  horse  can  only  arise  under  Sec.  49,  Chap.  82, 
R.  S.,  in  favor  of  one  who  has  actually  **  kept"  it;  that  the  borrower  of 
the  horse  was  not  clothed  with  such  indicia  of  ownership  as  would  aJBPect 
the  owner's  right;  and  that  the  defendant  can  not  now  question  the 
jurisdiction  of  the  Justice  of  the  Peace  before  whom  the  action  was 
brought.     Cox  v.  McOuire,  815 

BANKRUPTCY. 

1.  The  promise  by  which  a  discharged  debt  of  a  bankrupt  is  revived 
may  be  an  absolute  or  a  conditional  promise,  but  it  must  be  clear,  dis- 
tinct and  unequivocal.     Cheney  v.  Barge,  182 

2.  Whether  the  plaintiff  should  declare  specially  upon  a  conditional 
promise  is  somewhat  doubtful.  But  where  the  declaration  consists  of 
the  common  counts,  and  the  conditional  promise  is  set  up  in  the  repli- 
cation, the  defendant,  by  rejoining,  waives  the  defects,  if  any,  in  Ih*? 
pleadings.    Id.,  182 

3.  A  new  promise,  to  bind  a  bankrupt,  may  be  founded  on  a  contin- 
gent liability,  as  that  of  a  surety,     /rf.,  182 

4.  In  the  ca«e  presented,  it  is  held:  That  oral  evidence  to  show  that 
when  the  note  was  given  and  when  the  letter  was  written  and  deliv- 
ered there  was  no  other  transaction  between  the  parties,  was  properly 
admitted  to  identify  the  claim  in  suit  and  show  that  the  letter  applied 
to  it;  and  th^  the  letter  having  been  received  through  the  mail  after 
the  filing  of  the  petition,  although  written  before,  the  promise  con- 
tained therein  is  bindmg  upon  the  defendant.    Id.,  182 

BANKS. 

1.  Where  a  national  bank  has  gone  into  voluntary  liquidation  in 
pursuance  of  the  vote  of  all  its  stockholders,  and  all  but  one  of  them 
have  united  in  organizing  a  new  national  bank  under  a  different  name, 
and  the  omitted  stockholder  has  accepted  dividends  from  the  proceeds 
of  nearly  the  entire  assets  of  the  old  bank,  he  can  not  claim  to  be  a 
stockholder  in  the  new  bank,  nor  a  right  to  share  in  its  earnings.  First 
Nat  Bank  v.  Marshall,  440 

2.  In  the  case  presented,  the  complainant  is  estopped  from  complain- 
'  ing  that  the  greater  part  of  the  assets  were  sold  to  the  new  bank,  as  he 

knew  they  were  thus  disposed  of  when  he  accepted  his  share  of  the  pro- 
ceeds. Id,,  440 
8.  'J'he  old  bank  having  gone  into  voluntary  liquidation,  had  no 
•*  good  will  *'  to  dispose  of,  independent  of  the  value  of  the  unexpired 
lease  of  the  building  which  it  had  occupied.    Id.^  440 

BASTARDY. 

1.    A  judgment  in  the  Circuit  Court  in  a  bastardy  proceeding  affirm- 
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ing  that  of  the  County  Court,  and  remittins:  the  case  to  that  court  for 
execution,  is  erroneous  in  form.     Church  v.  People^  232 

BILLS  OF  EXCEPTIONS— See  Appeal  and  Error,  6,  7, 2J ,  25;  Schooub,  5. 

1.  Where  the  bill  of  exceptions  does  not  contain  all  the  evidence,  it 
will  be  preRumpd  that  the  evidence  was  sufficient  to  support  the  finding. 
Trustees  of  Schools  v.  StoHz^  iJ89 

2.  A  bill  of  exceptions  signed  after  the  terra,  no  tupe  having  been 
asked  or  obtained  within  which  to  present  a  bill  of  exceptions,  is  not  a 
part  of  the  record  and  can  not  be  so  considered  on  error.  Baits  t.  Peo- 
ple, 431 

3.  In'itmctions  to  the  jury,  not  incorporated  in  the  bill  of  exceptions, 
but  copied  by  the  clerk  into  the  transcript  of  the  record,  can  not  be  con- 
sidered by  this  court  on  appeal.  Liverpool,  London  dt  Globe  Ins.  Co.  v. 
Sanders,  659 

BILLS  OF  SALE— See  Exemptions.  2. 

BOARD  OF  TRADE— See  Gaming,  12. 

BONDS— See  Parties,  2. 

BRIDGES— See  Municipal  Corporations,  1,  2. 

CHATTEL  MORTGAGES— See  Mortgages. 

COMMENCEMENT  OF  SUIT— See  Mechanic's  Lien,  3,  4. 

1.  The  plaintiff  must  have  a  right  of  action  against  the  defendant  at 
the  commencement  of  the  suit.,     Kaley  v.  Musgrore,  509 

2.  In  an  action  on  a  promissory  note,  wherein  the  plaintiff  claims  as 
a<!signee  of  the  note,  it  is  held:  That  the  presumption  that  the  note 
was  assigned  before  maturity  for  a  valuable  consideration  to  the  plaint- 
iff was  overcome  by  the  evidence;  and  that  the  jury  were  justified  in 
finding  from  the  evidence  that  the  assignment>,  if  made  at  ail,  was  not 
made  to  the  plaintiff  until  after  the  commencement  of  this  suit.      Id., 

509 

CONSPIRACY— See  Crimttal  Law,  3. 

CONTRACTS— See  Agency,  5,  6;  Banertiptct,  1,  2.  8,  4;  Escrow,  1; 
Fraud,  1;  Gaming;  Insurance,  5:  Partnership,  1;  Principal  and 
SuRETT,  1,  2;  Railroads,  9;  Replevin,  1;  Waiver,  L 

1.  An  agreement  to  do  a  thing  contrary  to  law  can  not  be  enforced 
by  either  party  against  the  other.  Canton  Masonic  Mut.  Ben,  Society 
V.  Rocl'hold,  141 

2.  The  acceptance  of  an  instrument  is  a  matter  of  intention  to  he 
gathered  from  the  acts  and  words  of  the  person  to  whom  it  is  offered. 
Pike  V.  Leiter,  530 

3.  The  parties  to  a  building  contract  which  designates  the  architect 
as  umpire,  are  bound  by  his  decision.     Sandersy,  Hutchinson^        633 

COXTRIBUTION— See  Principal  and  Surety.  4. 

CORPORATIONS— See  Partnership,  2;  Personal  Injuries,  2. 
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CRIMINAL  LAW— See  Appeal  and  Error,  5. 

1.  No  conviction  can  be  had  in  a  criminal  prosecution  for  an  offense 
which  includes  some  ingredient  which  is  not  necwssurily  included  in  the 
charge  set  forth  in  the  indictment.     Moore  v.  People ^  137 

2.  An  assault  and  an  assault  and  battery  are  separate  and  distinct 
offenses  under  the  statutes  of  this  State,    /d.,  137 

8.  In  a  criminal  prosecution  charging  a  conspiracy  to  defraud  a 
county  by  obtaining  bounties  for  wolf  scalps  taken  from  wolves  not 
killod  within  the  county,  this  court  holds  that  the  indictment  is  suffi- 
cient.   Baits  y.  People,  431 

DAMAGES— See  Exemptions,  3;  Injunctions.  1, 2,  5,  6,  7,  8;  Munici- 
pal Corporations,  3;  Railroads,  10,  11,  25. 

1.  Where  pain  and  suffering  are  recognized  elements  in  the  assess- 
ment of  damages  for  personal  injuries,  such  assessment  is  within  the 
sound  judgment  of  the  jury  under  the  instructions  of  the  court.  E,  St. 
L.  dt  C.  Py.  Co.  V.  Frazier,  437 

2.  In  the  case  presented,  it  is  held:  That  nothing  appears  to  show 
that  the  amount  of  the  damages  was  not  fixed  by  the  jury  upon  a  fair 
consideration  of  the  testimony;  and  that  the  verdict  for  $6,000  is  not  so 
excessive  as  to  require  a  reversal,    /rf.,  437 

3.  In  Ciises  like  the  one  presented,  it  is  the  peculiar  province  of  the 
jury  to  estimate  and  awnrd,  under  the  evidence  introduced,  the  amount 
of  damages  that  plaintiff  should  recover.  Consolidated  lee  Machine 
Co.  V.  KiefeVy  466 

4.  Vindictive  and  punitive  damages  are  not  recoverable  in  a  suit  on 
a  replevin  bond  for  a  breach  of  the  condition  thereof.  Dalhy  v. 
Campbell  602 

5.  The  actual  damages  sustained  by  the  defendant  in  replevin  by 
reason  of  the  wrongful  suing  out  of  the  writ,  are  the  only  damages 
which  can  be  properly  averred  and  recovered  in  such  an  action.    Id., 

502 

6.  Attorney's  fees  paid  in  defending  the  replevin  suit  and  damages 
arising  from  the  depreciation  in  the  value  of  the  property  during  it'^ 
wrongful  detention,  may  be  recovered.  But  damages  to  the  good  will 
of  the  business  of  the  defendant  in  replevin,  can  not  be  so  recovered. 
Id.,  602 

7.  Where  the  declaration  does  not  aver  and  claim  specific  damages 
for  each  of  the  several  injuries  mentioned,  what  is  said  as  lo  such  in- 
juries may  be  rejected  as  surplusage.    Id.,  502 

8.  The  measure  of  damajres  for  the  breach  of  a  contract  to  deliver 
personal  property,  is  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  of  the  breach.    Loescher  v.  Deisterberg, 

520 

9.  Where  the  article  can  not  be  obtained  in  the  market,  the  measure 
of  damages  is  the  actual  loss  sustained  by  the  vendee.  If  he  has  sold 
the  article  purchased  to  another,  his  measure  of  damages  is  the  differ- 
ence between  the  agreed  prices  of  purchase  and  re-sale.     Id.,  520 

10.  In  an  action  to  recover  damages  for  the  breach  of  a  contract,  the 
plaintiff  must  produce  evidence  from  which  the  jury  can  find  the  extent 
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of  his  injury.  This  rule  excludes  all  rach  elements  of  injury  as  are 
iacapable  of  beingf  ajBcertained  with  rea^nable  cerlaiuty  by  the  usual 
rules  of  evidence.     Hairy,  Barnes,  580 

11.  In  an  action  against  a  solicitor  of  advertisements  to  recover 
damai^A  for  a  breach  of  a  contract  to  solicit  advertising  during  a  certain 
.  period,  it  is  held:  That  an  estimate  of  probable  profits  for  the  remain- 
der of  the  term,  based  on  proof  of  the  profits  for  a  part  thereof,  i^ 
speculative  and  insufficient  as  a  basis  for  an  estimate  of  damages;  that 
the  plaintiff's  opinion  or  estimate  of  the  value  of  the  defenddnt*s  serv  - 
ices  was  properly  excluded;  that  the  plaintiff  failed  to  show  a  right  to 
recover  more  than  nominal  damages,  and  that  the  verdict  for  defendant 
for  the  amount  of  the  set-off  claimed  was  proper.    Id.^  660 

DfX*REES— See  Judgments  and  Drcrbbs. 

DOMICILE— See  Paupers,  1,  2,  3,  4. 

DRAM  SHOPS— See  Municipal  CtoRPOUATiONS,  10. 

1.  Upon  an  indictment  charging  the  defendant  with  keeping  a  com- 
mon nuisance,  under  Sec  7  of  the  Dram  Shop  Act,  there  being  four 
counts  and  but  one  offense,  it  is  held:  That  the  latter  part  of  the  ver- 
dict, finding  the  defendant  herein  guilty  upon  the  *'  first,  second,  third 
and  fourth  counts  of  the  indictment,'*  was  unauthorized  by  the  law  and 
unwarranted  by  the  evidence.    Pope  y.  People,  44 

2.  In  a  prosecution  for  selling  intoxicating  liquors  to  a  certain  per- 
son while  intoxicated,  it  is  held:  That  the  time  required  to  recover  from 
the  effects  of  intoxicating  liquors  was  a  question  of  fact  for  the  jury; 
that  the  evidence  that  the  article  sold  was  whisky,  is  sufficient;  that 
there  is  nothing  in  the  conduct  of  a  certain  witness  for  the  prosecution 
to  show  that  he  was  biased  or  interested;  that  the  objection  that  the 
record  does  not  show  that  the  indictment,  which  was  certified  to  the 
County  Court  for  trial,  wa*?  returned  by  a  grand  jury  duly  selected  and 
sworn  and  having  authority  to  find  it,  is  not  well  taken,  there  being  no 
application  for  a  complete  record;  and  that  there  was  no  error  in  th<» 
instructions.    Kammann  v.  People,  48 

DRAINAGE. 

1.  A  bill  in  equity  does  not  lie  for  relief  on  account  of  any  irregu- 
larity or  insufficiency  in  the  statutory  notices  antedating  the  order  of 
the  County  Court  confirming  the  report  of  the  commissioners,  and 
finding  that  a  drainage  district  is  duly  established.  Calkins  v. 
Sprakcr,  159 

2.  Wliere  the  jury  has  completed  the  assessment  of  damages  and 
benefits,  only  posted  and  published  notices  of  the  time  and  place  for 
hearing  objections  are  required  to  be  given.     Id.,  159 

8.  In  the  case  represented,  it  is  held:  That  the  bill,  filed  by  a  non- 
resident owner  to  set  aside,  as  clouds  upon  his  title,  certain  certificates 
of  purchase  issued  upon  a  sale  made  to  collect  special  assessments,  will 
not  lie;  and  that  the  notices  of  the  time  and  place  for  objecting  to  puch 
assessments  were  sufficient.     Id.,  159 
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4.  A  return  showing  that  the  service  of  a  notice  issued  by  a  Justice 
under  the  Drainage  Actt  in  a  proceeding  to  assess  damasres  for  land 
taken  for  a  ditch,  was  by  the  oflBcer  and  land  owner,  each  reading  it  in 
part,  is  insufficient  to  give  the  Justice  jurisdiction.  Drainage  CommiS' 
sioners  v.  Feople,  276 

ESCROW. 

1.    A  simple  contract  may  be    delivered  as  an  escrow,   but  not 
directly  to  the  promisee  to  be  so  held  by  him.    Baum  v.  Farkhursf. 

128 

ESTOPPEL— See  Banks,  1,  2;  iNsunAWCB,  8,  13;  Ratltioads.  23. 

1.  Upon  appeal  from  a  judgment  rendered  in  a  trial  of  the  right  of 
property  in  a  horse  held  under  execution,  it  is  held:  That  a  notice 
which  was  not  on  file  at  the  commencement  of  the  trial  in  the  court 
below,  can  not  be  considered  under  the  agreed  statement  of  facts;  that 
the  claimant  was  estopped  from  setting  up  a  claim  to  the  horse  in  ques- 
tion; and  that  the  part  of  the  judgment  awarding  a  retonto  was  sur- 
plusage and  may  be  disregarded.  Peddicord  v.  Security  Live  Stock 
Ins.  Co.  J  407 

EVIDENCE— See  Agency,  4,  5,  6;  Bankiiuptcy,  4;  Damages,  10,  11;  In- 
junctions, 4;  Insuiiancb,  1,  3,  15,  16,  17;  Moutgaqes,  10;  Rail- 
KOADs,  5,  23;  Schools,  5. 

1.  The  courts  of  this  State  take  judicial  notice  of  the  existence  of 
all  villages  and  cities  organized  undeo  the  general  incorporation  act. 
City  of  Rock  Island  v.  Cuinely,  173 

2.  In  an  action  of  tort  the  plaintiff  is  only  required  to  prove  sufficient 
of  the  allegations  contained  in  the  declaration  to  show  a  cause  of  action. 
Id.,  173 

3.  In  the  absence  of  fraud,  parol  words,  whether  prior,  contempo- 
raneous, or  subsequent,  are  inadmissible  to  alter  or  annul  a  sealed  in- 
strument.   Pike  V.  Leiter,  530 

4.  In  an  action  on  a  lease  and  assignment  thereof,  if  the  defendant 
has  filed  no  affidavit  denying  thnir  execution,  such  instruments  are  ad- 
missible in  evidence  without  proof  of  such  execution.  Shufeldt  v.  Hen^ 
derson,  593 

5.  In  an  action  by  a  contractor  to  recover  a  balance  claimed  to  be 
due  under  a  building  contract,  it  is  held:  That  the  certificate  of  tlie 
architect  specif ying  defects  and  variances  was  improperly  excluded;  and 
that  it  was  not  rendered  inadmissible  by  an  item  therein  contained  as 
to  which  the  architect  exceeded  his  authority.    Sandera'v,  Huichinsoiu 

633 

6.  It  seems  that  the  architect,  in  the  case  presented,  should  have 
been  permitted  to  use  said  certificate  as  a  memorandum  with  which  to 
refresh  his  memory.    Id.y  633 

EXEMPTIONS— See  Fraxtdulent  Conveyances,  1. 

1.  Money  due  a  judgment  debtor  may  be  reached  by  garnishee  proc- 
ess, although  such  debtor  has  less  property,  including  the  money  in 
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question,  than  be  is  allowed  by  the  statute  of  exemptions.    Finlen  v. 
IJoirard,  66 

2.  A  jadgment  creditor  who  has  levied  on  property  as  belonging  to 
the  judgment  debtor,  a  bill  of  sale  from   the  latter  to  his  wife  being 
defective,  mu»t  continue  to  treat  it  an  the  property  of  such   debtor,  al- 
though the  latter  !>eeks  to  release  it  from  the  execution  as  exempt  under 
the  stitute.     Jiouk  v.  Ketrman,  238 

3.  The  statute  providing  for  double  damages  for  levying  upon  and 
selling  under  execution,  personal  property  claimed  to  be  exempt,  ap- 
plies to  the  interest  of  a  tenant  in  common  of  indivisible  ciiattels« 
heckle  V.  Grewe,  339 

TEKS—Sce  Attorney's  Fees,  State's  ATTOBtTEY.- 

FORMER  ADJUDICATION— See  Appeal  and  Eruor.  9;  Injunctions,  4. 
1.  Upon  a  second  appeal  in  a  proceeding  to  redeem  certain  mort- 
gaged premises,  it  is  held:  That  the  complainant  having  been  defeated 
on  the  claim  of  usury,  can  not  now  rely  upon  the  claim  of  tender,  the 
two  being  inconsiHtent;  and  that  the  claim  of  tender  and  the  defend- 
ant's claim  for  attorney's  fees  are  res  adjudicata.    Doyle  v.  Sanford. 

156 

FRAUD— See  Fraudulent  Conveyances;  Sales,  2. 

1.  An  agreement  between  a  railroad  official  and  another  to  divide 
the  profits  on  a  contract,  to  be  secured  by  the  latter,  to  furnish  materials 
for  a  public  improvement,  ^he  only  service  rendered  by  the  former 
being  to  allow  the  latt^  lower  freight  rates  than  he  demanded  of 
others,  is  void  as  against  public  policy.  Such  a  contract  will  not  sup. 
port  an  action  to  recover  a  share  of  the  profits  realized.  Barkley  v. 
WilUama,  213 

FRAUDULENT  CONVEYANCES. 

1.  In  an  action  of  replevin,  brought  by  a  wife  to  recover  property 
levied  upon  by  virtue  of  an  execution  against  her  husband,  it  is  held: 
That  the  jury  were  warranted  in  finding  that  the  conveyance  by  the 
husband  to  the  wife  was  fraudulent  as  to  his  creditors;  that  an  in- 
struction containing  an  imperfect  statement  of  the  husband^s  right  of 
exemption,  was  properly  refused;  and  that  there  was  no  subetantial 
error  in  the  failure  of  the  court  below  to  render  an  alternative  judg- 
ment, especially  as  the  plaintiff  made  no  demand  for  such  a  judgment. 
Woodbury  v.  Tutile,  211 

2.  Where  a  conveyance  is  sought  to  be  set  aside  as  fraudulent  be- 
cause voluntary,  it  is  not  necessary  to  show  that  the  grantee  knowingly 
participated  in  the  fraud,  or  had  notice  of  the  indebtedness  of  the 
grantor,  or  of  the  insufficiency  or  misapplication  of  the  property  re- 
tained.    Marmonv,  Ilaru'oodf  341 

3.  The  question  whether  a  voluntary  conveyance  is  fraudulent  in 
law  as  to  creditors  of  the  grantor,  depends  upon  what  he  retains  with 
which  to  meet  his  indebtedness.  It  is  only  when  the  debtor  has  re- 
tained property  clearly  ample  and  available  that  its  subsequent  loss  by 
means  that  were  not  to 'be  anticipated  can  be  considered.    Id.f         341 
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4.  Upon  a  creditors'  bill  to  set  aside  certain  conveyances  and  sub- 
ject the  property  conveyed  to  the  payment  of  a  judgment,  it  is  held: 
That  it  was  unnecessary  to  charge  or  prove  actual  fraud;  that  the 
debtor  had  no  more  right  to  delay  the  collection  of  the  debt  in  question 
than  to  prevent  its  collection  altogether;  that  no  trust  was  created  for 
the  payment  of  the  complainant*s  debt;  and  that  the  decree  sufficiently 
protects  the  rights  of  the  appellant.    Id,,  341 

GAMING. 

,  1.     Where  the  maker  of  a  promissory  note  seeks  to  avoid  the  same 

on  the  ground  that  the  consideration  was  illegal,  the  burden  of  proof  is 
upon  him  to  show  the  fact  by  a  clear  preponderance  of  the  evidence. 
Benson  v.  Morgan,  22 

2.  It  is  the  intention  of  the  parties  that  gives  character  to  a  trans- 
action on  the  Board  of  Trade.  If  either  party  contracts  in  good  faith, 
he  is  entitled  to  the  benefit  of  his  contract,  whatever  may  have  been  the 
secret  purpose  or  intention  of  the  other  party.    /(?.,  22 

8.  Where  a  person  enters  into  a  gaming  contract  with  a  broker  or 
commission  merchant,  and  pays  over  money  or  property  to  cover  losses 
sustained,  he  may  maintain  an  action  under  Sec.  132,  Criminal  Code,  to 
recover  the  same.     Kennedy  v.  Stout,  133 

4.  The  right  to  recover  depends  upon  the  character  of  the  contract 
made  between  the  parties,  without  reference  to  the  character  of  any 
contract  made  between  the  broker  and  a  third  person.     Id»,  133 

GARNlSriMENT~See  Attachment,  3,  4;  Exemptions,  1. 

1.  A  garnishee  proceeding  being  in  the  nature  of  a  proceeding  in 
rem,  not  only  the  garnishee  but  the  res  itself  must  be  within  the  juris- 
diction of  the  court.    Bowen  v.  Pope,  233 

2.  A  promissory  note  which  is  in  another  State,  but  within  the  con- 
trol of  the  garnishee,  who  is  within  the  jurisdiction,  can  not  be  reach»»d 
by  garnishee  process.    Id.,  233 

3.  Where  a  garnishee  has  incurred  liability  by  answering  the  proc- 
es.<i,  admitting  indebtedness  to  the  judgment  debtor,  he  can  not  main, 
tain  a  bill  of  interpleader,  although  he  has  incurred  liability  under  a 
mistiike.    Mitchell  v.  N.  W.  Mfg.  d^  Car  Co.,  295 

GUARDIAN  AND  WARD. 

1.  This  court  affirms  the  judgment  of  the  Circuit  Court  in  the  mat- 
ter of  a  guardian's  final  report  and  account,  without  going  into  a  de- 
tailed discussion  of  the  evidence,  which  is  voluminous.    Kingsbury  v. 

Powers,  674 

• 

HIGHWAYS — See  Mdnicipal  Corporations,  1 ;  Trespass,  2. 

1.  In  a  prosecution  before  a  Justice  under  Sec  71,  Chap.  121,  R.  S., 
to  recover  the  penalty  for  obstructing  a  highway,  the  form  of  the  com- 
plaint is  wholly  unimportant,  no  written  pleadings  being  required . 
Scott  V.  Town  of  New  Boston,  108 

2.  The  public  is  entitled  to  the  use  of  every  part  of  a  highway  to  the 
exclusion  of  all  othdr  uses  except  as  permitted  by  statute.     Id.,        108 

3.  An  adjoining  land  owner  is  not  entitled  to  build  his  fence  on  the 
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bunk  of  a  stream  aud  across  a  part  of  the  highway  to  connect  with  a 
bridge.    Id,,  108 

HUSBAND  AND  WIFE— See  Sepahate  Maintenance.  1. 

1.  The  bill  of  a  physician  for  8e^vice^  rendered  at  the  request  of  the 
husband  to  himself  in  his  last  illnesfl,  ie  a  famiiy  expens^e  within  Sec. 
15,  Chap.  68,  K.  S.,  for  which  an  action  will  lie  against  the  widow  to 
cLirge  her  sepiirate  property.     CoU  v.  BentUy,  260 

INDICTMENT— See  Appkai.  and  Error,  5;  Crucinal  Law,  1,  3;  Daah 
Suops,  2. 

INJUNCTIONS. 

1.  Upon  the  dissolution  of  an  injunction  to  restrain  the  collection  of 
a  judgment  in  whole  or  in  part,  Sec.  8,  Cliap.  69.  Stiirr  &  C.  III.  Stat 
requires  the  assessment  of  d  images  in  some  amount,  within  the  limit 
of  ten  per  cent  of  the  judgment  or  part  so  reduced.     Dunn  v.  yVilkin- 
8on,  26 

2.  In  the  case  presented,  this  court  reverses  the  decree  allowing  dam- 
ages upon  the  dissolution  of  au  injunction,  because  the  record  fails  to 
show  the  evidence  upon  which  the  damages  were  a<i«e.ssed  and  there  is 
no  such  finding  of  foots  in  the  decree  as  would  dispense  with  the  neces. 
sity  of  preserving  the  evidence.    MUehell  v.  If.  W,  Mfg.  d^  Car  Co., 

295 

3.  Toju^ifyan  injunction  as  a  preventive  remedy  the  injury  in 
question  must  be  real  and  likely  to  occur.  The  relief  should  not  be  ex- 
t>'nded  beyond  what  is  necessary  for  the  protection  of  the  complainant's 
riglit.^.     Cook.  V.  Miller,  421 

4.  Upon  a  bill  filed  by  the  mortsragec  of  certain  premises  to  enjoin 
the  issue  of  a  tax  deed,  it  is  held:  That  the  issue  of  such  deed  would 
not  *take  away  and  destroy"  the  security  of  the  complainant  as 
allejri^d;  that  the  court  improperly  excluded  evidence  touching  other 
seourity;  and  that  the  decree  for  the  complainant  works  injustice,  the 
holder  of  the  certificate  of  sale  being  entitled  to  a  deed,  at  least  as 
against  the  mortgagor,  who  is  condu  led  by  a  former  adjudication.    Id,- 

421 

5.  \J\ym  appeal  from  an  order  allowing  damages  on  the  dissolution 
of  nn  injunction  by  agreement,  it  is  held:  That  the  evidence  is  insuffi- 
cient to  support  the  order;  and  that  it  was  irregular  to  award  a  sum  of 
money  to  persons  not  parties  to  the  suit    R.  F.  dtM.  Co.  v.  Goldberg^ 

603 

6.  It  seem 9  to  be  doubtful  whether  an  injunction  dissolved  by  agree- 
ment, such  agreement  providing  that  the  injunction  bond  may  st^nd 
for  daniaores,  is  within  the  stitute  providing  a  summary  mode  for  the 
asse-^^nient  of  damages.     Id.,  603 

7.  Only  such  counsel  fees  and  eipensps  as  have  been  incurred  for  the 
sin^'le  pur|>o«ie  of  procuring:  the  di'^sihition  of  an  injunction  can  be  re- 
cover. (1  as  daina<]re9.     Fi<  hi  v.  Medentrald,  642 

8.  Where  counsel  fees  and  expanses  are  incurred  in  defeating  the 
action,  the  dis^jolution  of  the  injunction  being  merely  incidental,  such 
fees  and  expenses  can  not  be  allowed  as  damages.    Id.,  642 
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INSANITY— See  PArPERs,  1.  8,  4. 

INSTRUCTIONS— See  Appkai.  and  Error,  3.  6,  8,  21,  22,  24;  Assault 
AND  Battery.  1;  Bail\£b:^ts,  1;  Bills  op  Excrptions,  3;  Dram  Siiop^ 
2;  Fraudulent  Convey ANCE3, 1;  Insurance,  18;  Malicious  Prose- 
cution, 1;  Municipal  Corporations,  3;  Personal  Injuries,  1. 3.  5; 
Practice,  3;  Railroads,  16,  23;  Replevin,  1,  4,  5;  Trespass,  2. 

1.  Where  instructions  taken  tngfther  are  free  from  substantial  error, 
the  fact  that  one  of  them  is  not  entirely  accurate  is  not  open  to  com- 
plaint.    North  British  <^  Mercantile  Ins.  Co,  v.  Sfeiger,  228 

2.  It  is  proper  to  refuse  an  instruction  which  is  practically  identica 
with  another  which  is  given.    Loomis  v.  Downs.,  257 

3.  Instructions  should  be  as  few  and  plain  as  possible.  All  mere 
repetition  and  all  redundant  or  u.^eless  forms  of  expression  should  be 
avoided.    Sandwich  Mfg,  Co.  v.  Kelly,  394 

4.  It  is  proper  to  refuse  an  instruction  which  correctly  states  rules 
of  law  applicable  to  the  case,  when  such  rules  are  stated  in  another  in- 
struction given  at  the  instance  of  the  same  party.  E.  St.  L.  dt  C.  JRy. 
Co.  v.  Frazier,  437 

5.  Where  the  evidence  is  conflicting,  great  accuracy  in  the  instruc- 
tions is  required.     C.  d-  W.  I.  R.  R.  Co.  v.  White,  586 

6.  In  the  case  presented,  it  ir  field:  That  an  instruction  given  for 
the  plaintiff  is  bad  for  its  confuHion  of  ideas  and  tendency  to  mislead; 
and  that  an  instruction  asked  for  the  defendant  was  improperly  modi- 
fied by  an  addition  touching  comparative  negligence.    Id.t  586 

INSURANCE-See  Taxes,  1,  2. 

1.  Parol  evidence  is  inadmissible  to  show  that  a  renewal  receipt  or 
extension  of  a  policy  of  insurance  absolute  in  terms  and  delivered  to 
the  insured,  was  merely  a  conditional  contract.     Baum  v.  Parkhurst, 

128 

2.  An  agent  of  the  insurance  company  who  has  countersigned  such 
receipt  to  give  it  validity,  and  has  himself  paid  the  premium  to  the 
company  at  the  request  of  the  insured,  may  maintain  an  action  in  his 
own  name  to  recover  the  amount  so  paid.     Id.*  128 

3.  In  an  action  by  the  agent  of  an  insurance  company  in  bis  own 
name  to  recover  a  premium  claimed  on  account  of  a  renewal  receipt  ex- 
tending the  defendant's  policy  of  insurance,  it  is  held:  That  evidence 
to  show  payment  of  the  premium  to  the  insurance  company  by  the 
plaintiff  was  improperly  excluded;  and  that  parol  evidence  to  show 
that  the  delivery  of  the  renewal  receipt  to  the  defendant  was  condi- 
tional, was  improperly  admitted.     Id,,  128 

4.  A  member  of  an  association  or  society  organized  under  the  amend- 
atory and  last  clause  of  Sec.  31,  Chap.  32,  R.  S.,  to  benefit  the  wives, 
orphans,  heirs  and  devisees  of  its  deceased  members,  can  not  receive 
any  money  as  profit  or  otherwise  from  such  association  or  society. 
Canton  Masonic  Mut.  Ben.  Society  v.  Rocfrhold,  141 

5.  A  contract  between  puch  a  society  and  a  member  for  the  payment 
of  n  certain  sum  of  money  to  him  upon  his  arriving  at  the  age  of  seventy 
years,  is  void.    Id.,  141 

Vol.  XXVI    43 
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INSURANCE.    Continued. 

6.  Where  mortgaged  property  is  in«nred. while  inrolvrd  in  litiga- 
tion and  after  the  commencement  of  foreclosure  proceed  in  09,  for  the 
benefit  of  the  mort$ragee  and  bis  assij^s,  and  a  loss  occurs  after  the 
foreclosure  sate,  the  insurer  can  not  defend  on  the  ground  of  change  of 
interest  or  ownership  of  the  property.  German  Ins.  Co,  of  Fret  port 
V.  Ckurchdl  *  206 

7.  Where  there  is  a  manifest  inconsistency  between  the  provisions 
of  the  policy  and  the  mortg-Age  clause,  as  applied  to  the  situation  when 
the  policy  was  issued,  the  provisions  of  the  mortgage  clause  will  con- 
trol.   Id.,  206 

8.  Where  an  insurance  company,  knowing  of  a  change  to  which  it 
might  have  objected  and  for  which  it  might  have  canopied  the  policy, 
has  remained  silent  and:  retained  th^  premium,  it  is  estopped  from  set- 
ting up  the  change  as  a  defense.  North  British <t  Mercantile  Ins.  Co. 
T.  Steiger,  228 

9.  In  the  ca«e  presented,  the  defendant's  claim  of  over-in«urance  is 
not  supported  by  the  evidence.    Id.,  228 

10.  In  an  action  for  indemnity  under  a  certificate  issued  by  an  acci- 
dent associ<ition,  it  is  held:  That  the  plaintiff  was  bound  by  the  by-laws 
of  the  association;  and  that  notice  of  an  assessment  sent  by  mail  to  the 
plaintiff's  last  given  address  wa*«  sufficient  under  such  by-Uiws,  although 
it  was  not,  in  fact,  received.     Union  Mat.  Accident  Ass^n  v.  Miller, 

230 

11.  The  collection  by  an  insurance  company,  after  a  loss,  of  a  note 
given  for  part  of  the  premium,  is  not  a  waiver  of  the  proof  of  loss 
required  by  the  policy.     Shimp  v.  Cedar  Rapids  Ins.  Co.,  254 

12.  In  the  case  presented,  it  is  held:  That  the  question  whether  its 
adjuster  made  certain  declarations  of  the  company's  intentions  not  to 
pay  the  loss  whatever  might  be  proved,  was  for  the  jury,  the  evidence 
being  conflicting;  that  the  statement  by  the  plaintiff  in  her  application, 
as  to  the  use  of  the  house,  was,  by  agreement,  made  material;  and  that 
the  knowledge  of  the  local  agent  as  to  the  currency  of  certain  rumors 
concerning  the  use  of  the  property  was  not  binding  on  the  defendant- 
Id.,  254 

13.  Where  the  agent  of  a  life  insurance  company  has,  in  the  appli* 
cation,  described  an  applicant  for  insurance,  who  was  engaged  in  butch- 
ering and  keeping  a  saloon  and  boarding  house,  as  a  **  general  mer- 
chant," the  company  is  estopped  from  asserting  that  such  description 
is  untrue.     Continental  L.  Ins.  Co.  v.  Thoena,  495 

14.  This  court  holds  that  the  representations  contained  in  the  appli- 
]cation  in  question,  touching  the  applicant's  use  of  stimulants  and  nar- 
cotics, and  the  que.<ttion  whether  he  had  had  a  certain  disease,  were  not 
warranties.     Id.,  495 

15.  In  an  action  by  an  administratrix  against  an  insurance  company 
to  recover  the  amount  of  an  insunince  policy  on  the  life  of  the  plaint- 
iff's intestate,  a  certified  copy  of  the  verdict  and  evidence  at  the  Coro- 
ner's inquest  is  inadmissible.     U.  S.  L.  Ins.  Co.  v.  Kielgast,  567 

16.  Admissions  made  by  the  plaintiff  while  acting  in  her  own  right 
are  incompetent  against  her  as  administratrix.    Id.^  567 
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17.  The  delivery  to  an  insurance  company  of  a  copy  of  the  verdict 
and  evidence  at  the  Coroner's  inquest  as  part  of  the  preliminary  proofs 
of  death ,  to  comply  with  a  condition  of  the  policy,  is  merely  an  admis- 
sion that  an  inquest  was  held  and  that  the  paper  delivered  is  a  copy  of 
the  verdict  and  evidence  appearing  of  record.  It  is  not  an  admission 
that  such  verdict  is  true,  that  the  evidence  was  given,  or  that  the  wit- 
nesses stated  the  facts  correctly.    Id.,  667 

18.  In  an  action  upon  a  certificate  of  marine  insurance,  issned  and 
delivered  after  the  loss  of  the  vessel  insured,  to  take  effect  as  of  an  ear- 
lier date,  it  is  held:  That  the  agent  who  procured  the  insurance  can  be 
regarded  only  as  the  agent  of  the  plaintiffs;  that  he  does  not  appear  to 
have  had  any  authority  to  make  any  contract  on  behalf  of  the  defend- 
ant; and  that  an  instruction  assuming  that  the  agent  acted  for  the 
defendant,  was  improperly  given  for  the  plaintiffs.  Continental  Ins. 
Co.  V.  Allen.  676 

IJ^TEREST— See  Admintstkation,  4. 

JUDGMENTS  AND  DECREES— See  ADmNisrnATTON,  1;  Appeal  and 
Erkor,  23;  Estoppel,  1;  Fraudulent  Conveyances,  1,  4;  Inji^nc- 
T10N8,  *2,  4;  Paktnkbship,  6;  Practice,  4;  Principal  and  Scrett, 
6;  Set-off,  1. 

JURISDICTION — See  Administration,  2;  Bailments,  1 ;  Drainage,  4. 

1.  'this  court  declines  to  review  a  judgment  against  the  Board  of 
Live  Stock  Commissioners  for  damages  on  account  of  horses  killed  on 
the  ground  thai  they  had  the  glanders,  the  validity  of  a  statute  being 
involved.    Pearson  v.  Zehf,  286 

2.  The  allowance  of  counsel  fees,  even  in  matters  pending  before  it, 
is  not  within  the  powers  conferred  upon  this  court.  Kingsbury  v. 
Powers,  674 

LANDLORD  AND  TENANT— See  Partnership,  6. 

1.  The  landlord,  merely  by  virtue  of  the  statutory  lien  on  a  crop  of 
grain  produced  by  his  tenant,  has  no  such  right  of  poa^ei^sion  as  is 
required  to  support  an  action  of  trover  against  a  purchaser  from  the 
tenant.    F,  ink  v.  PratU  222 

2.  The  action  of  assumpsit  for  use  and  occupation  is  founded  upon 
contract,  express  or  implied,  and  the  relation  of  landlord  and  tenant 

[must  exist.     Sanborn  v.  Hay nes,  836 

3.  Where  one  continues  to  occupy  premises  after  being  notified  by 
the  owntT  that  he  will  be  expected  to  pay  rent,  he  will  be  liable  for  use 
and  occupation,    /d.,  3.35 

4.  In  the  case  presented,  the  evidence  being  sharply  conflicting,  this 
court  declines  to  interfere  with  the  finding  by  the  court  below  that  the 
plaintiff  did  not  notify  the  defendants  that  they  would  be  expected  to 
pay  the  rent    Id.,  335 

5.  Upon  a  bill  and  cross-bill  involving  a  ground  lease  of  certain 
premises  and  a  renewal  thereof  under  the  provisions  of  the  original 
lease,  it  is  held:    That  the  grantee  of  the  original  lessor  obtained  no 
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LANDLORD  AND  TENANT.     Coutiuued. 

title  to  tbe  part  of  the  preuiiseH  in  queHtion,  of  which  the  city  had  ac- 
quired title  for  use  iw  part  of  a  street;  that  the  award  made  by  tbt» 
umpire  appointeJ  by  the  apprai^t^rs  in  valid,  the  appraisal  to  fix  the 
rental  for  the  new  term  not  including  the  portion  of  the  premises  nsf-d 
as  a  part  of  tbe  street;  and  that  the  new  lease  tendered  by  the  owner 
was  duly  accepted  and  is  a  valid  and  subsisting  lease.     Pike  v.  Letter, 

630 

LIENS— R"e  Bailments,   1;   Landlord  and  Tenant,  1;  Mechanic's 
LiEX;  Replevin,  2. 

LIMITATIONS—See  Adminibtration,  1;  Mechanic's  Lien,  2,  4,6. 

1.  The  bar  of  the  Statute  of  Limitations  is  a  pergonal  privilege  of 
the  d(>fendi{nt,  which  is  waived  if  not  interposed  as  a  defense  in  the 
trial  court.     Kennedy  v.  Stout,  133 

2.  A  payment  in  1875  on  a  note  executed  in  1868,  being  within  the 
Statute  of  Limitations  of  1872,  only  extended  the  note  for  ten  years. 
BaJdtrin  v.  Baldtcin,  176 

3.  Under  the  Act  of  1872  a  new  promise  must  be  in  writing-. 
M,  176 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  a  malicious  prosecution,  it  is  held:  That  the 
defect  in  the  plaintiff*s  instructions  in  not  clearly  including  the  want 
of  probable  cause,  was  cured  by  the  prominence  given  to  the  subject  in 
those  given  for  the  defendant.     Lamed  v.  Plaits  278 

2.  Upon  a  second  appeal,  in  an  action  for  malicious  prosecution,  this 
court  reverses  the  judgment  for  the  plaintiff,  the  evidence  being  sub. 
stantially  the  same  as  that  which  was  held  insufficient  to  sustain  the 
former  judgment  for  the  plaintiff.     McFarland  v.  Washburn^         856 

MANDAMUS— See  Schools,  5. 

1.  A  writ  of  mandamus  will  not  be  awarded  unless  the  petition 
upon  its  face  shows  a  clear  right  to  have  the  defendant  compelled  to 
do  the  act  which  it  is  sought  to  have  him  ordered  to  perform.  People 
V.  Souctfj  506 

2.  The  petition  for  mandamus  must  set  forth  every  material  fact 
on  which  the  petitioner  relies.     Id.,  505 

MASTER  AND  SERVANT— See  Personal  Injuries,  2,  4,  5;  Railroads 
8,  4,  6,  17,  18,  19,  22. 

1.  Where  a  servant  personally,  and  wholly  for  a  purpose  of  his  own, 
does  an  act  not  connected  with  the  business  of  his  master,  and  not    ' 
intended  by  him  to  further  the  objects  of  his  employment,  the  master 
is  not  liable  for  an  injury  thereby  occasioned.     C.,B.  <t  Q,  R.  R.  Co, 

V.  Epperson,  72 

2.  Whi-re  a  person,  knowing  the  ha&irds  of  his  employment  as  the 
business  is  conducted,  voluntarily  continues  therein  without  any  prom- 
ise of  the  master  to  do  any  act  to  render  the  same  less  hazardous,  the 
mtister  will  not  be  liable  for  any  injury  he  may  sustain  therein,  unless 
it  is  caused  by  the  wilful  act  of  the  master.     /.  C.  B.  R.  Co.  v.  Neer^ 

856 
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MASTER  AND  SERVANT.     Continued. 

3.  The  doctrine  of  comparative  negligence  has  no  application  where 
an  unwise  or  injudicious  rule  of  the  master,  well  known  and  under- 
stood by  the  servant,  produces  a  hazard  which  he  is  presumed  to  incur 
voluntarily  as  an  incident  of  his  employment.    Id.,  856 

4.  It  is  the  duty  of  the  master  to  use  reasonable  care  to  protect  his 
servant  from  extra  hazard.  He  should  not  direct  the  servant  to  work 
in  a  place  which  he  knows,  or  might  by  reasonable  care  and  diligence 
have  discovered  to  be  dangerous.  Consolidated  lee  Machine  Co.  v. 
Kiefer,  466 

5.  In  the  case  presented  it  was  the  duty  of  the  defendant  company, 
in  the  construction  of  its  refrigerator  plant,  to  use  reiisonable  care  to 
furnish  a  support  sufficiently  strong  to  bear  the  weight  of  a  certain  tank 
when  filled.  The  servant  on  his  pnrt  assumed  only  those  risks  incident 
to  hifl  employment,  of  which  he  had  express  or  implied  notice.     Id.,  466 

6.  Where  the  master  has  credited  his  servant  with  full  time,  and  set- 
tled on  that  basis,  he  can  not  claim  a  set-off  in  an  action  on  a  promis- 
sory note,  given  to  the  servant,  on  the  ground  of  loss  of  time  on  the 
part  of  the  latter  by  reason  of  sickness.  Pruaeing  Vinegar  Co.  v. 
MeyeVf  664 

MECHANIC'S  LIEN. 

1.  Upon  a  review  of  the  evidence,  which  wiis  conflicting,  this  cour- 
declines  to  interfere  with  a  decree  allowing  a  mechanic's  lien.  Jacohy 
V.  ScougaUt  46 

2.  In  the  absence  of  an  express  contract  limiting  the  time  in  which 
to  furnish  materials  to  within  three  years,  a  mechanic's  lien  is  not  created 
in  favor  of  one  who  furnishes  materials  unless  they  are,  in  fact,  fur- 
nished within  one  year.    Hainee  v.  Chandler,  400 

3.  Suit  is  begun  as  to  parties  brought  in  by  amendment  to  a  peti- 
tion for  a  mechanic's  lien  at  the  time  of  such  amendment.    Id.^  400 

4.  In  the  ca^e  presented,  it  is  held:  That  the  evidence  does  not 
show  two  distinct  contracts;  that  as  against  a  creditor  and  its  repre- 
Bentatives  brought  in  by  amendments  to  the  petition,  no  lien  can  be 
enforced  unless  the  last  payment  for  materials  became  due  within  six 
months  before  such  amendments  were  made;  and  that  the  conveyance 
of  the  property  in  question  to  trustees  to  be  applied  on  a  particular 
debt,  was  not  within  the  act  concerning  voluntary  assignments.    Id., 

400 

5.  A  petition  for  a  mechanic's  lien,  when  based  upon  an  express 
contract,  wijl  not  be  sustained,  unless  the  contract  alleged  specified  a 
time  for  the  completion  of  the  work  or  furnishing  of  materials  within 
the  time  limited  by  the  statute.  Adhr  v.  World* a  Pastime  Exposition 
Co.,  628 

6.  Upon  a  pptition  by  a  sub -contractor  for  a  mechanic's  lien,  this 
court  affirms  the  decree  for  the  petitioner,  the  evidence  being  con- 
flicting but  sufficient  to  sustain  the  decree.     Koerilz  v.  Neimes,       -662 

MORTGAGES — See  Trust  Deeds;    Injunctions,  4;    Insurance,  6,  7»* 
Replevin,  2. 
1.     Where  several  notes  maturing  at  different  dates  are  secured  by 
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a  chattel  mortgas^e,  and  the  condition  of  the  mortgage  is  broken  by  de- 
fftalt  in  payment  of  any  of  the  notes,  it  is  optional  with  the  mortgagee 
to  take  possession  on  the  first  default  or  await  the  maturity  ci  the  last 
note.    Marseilles  Mfg,  Co.  v.  Rockford  Plate  Co.,  198 

2.  Where  the  mortgage  secures  several  notes  due  at  different  times, 
and  there  is  no  special  provision  to  the  contrary,  they  have  priority  of 
lien  and  are  entitled  to  payment  from  the  proceeds  c^  the  mortgaged 
property  in  the  order  in  which  tht^y  become  due  and  payable,    irf.,  198 

3.  Where  the  powent  given  in  a  chattel  mortgage  to  take  possession 
of  the  mortgaged  property  and  make  sale  thereof,  are  expressly  con- 
ferred upon  the  mortgagee  and  not  upon  his  assigns,  a  mere  assignee 
of  one  of  the  notes  secured  by  the  mortgage  has  no  right  to  a.«sum3  pos- 
session of  and  sell  the  property.  If  be  does  so,  the  mortgagee  m\y 
maintain  an  action  of  replevin  to  recover  the  mortgaged  property.  Id., 

198 

4.  The  sale  and  traa<tfer  by  a  debtor  of  his  personal  property  to  a 
creditor  to  sell  and  pay  his  debt,  the  debtor  reserving  the  surplus,  is  in 
effect  a  chattel  mort^.ige.  It  differs  from  an  assignment  to  trnatees 
for  the  payment  of  specific  debts,  with  a  reservation  of  the  surplus  to 
the  assignor,  as  such  surplus  remains  within  the  reach  of  other  cred- 
itors by  garnishee  process  or  other  proper  proceeding.  Dog  gelt,  Ba*- 
sett  (t  Hills  Co.  V.  Bates,  369 

5.  In  the  case  presented,  it  is  held:  That  the  contract  between  the 
defendants  and  the  debtor  is  valid  as  a  chattel  mortgcige;  and  that  cer- 
tain incompetent  witnesses  were,  improperly  permitted  to  testify  as  to 
the  value  of  the  stock  of  goods  in  question.    Id.,  869 

6.  A  sale  nride  under  foreclosure  proceedings  may  be  set  aside  on 
motion  made  within  a  reasonable  time,  where  it  appears  that  the  pur- 
chaser has  male  no  payment,  that  no  duplicate  of  the  certiScite  of  pur- 
chase has  been  filed  for  record,  that  it  is  doubtful  whether  such  certifi- 
cate has  been  delivered  to  the  purchaser  except  for  examin:ition,  and 
that  no  report  of  the  sale  has  been  made  to  the  court.    Hartpood  v.  Cor, 

374 

7.  Where  mortgaged  property  has  been  sold  under  execution  and 
the  proceeds  paid  over  to  the  judgment  creditor  and  such  creditor  has 
been  required  to  pay  the  amount  secured  by  the  mortgage  in  to  court  for 
the  benefit  of  the  mortgagee,  in  proceedings  under  a  bill  to  restrain  the 
mortgiigee  from  interfering  with  the  sale,  the  court  may  equitably 
assign  and  transfer  the  mortgage  to  the  complainant,  with  the  same 
effect  as  if  made  by  the  mortgagee.    McGill  v.  De  Witt  Co.  Nat,  Bank, 

381 

8.  In  the  case  presented,  as  the  complainant  bad  been  required  to 
pay  a  judgment  for  the  proceeds  of  the  sale  in  favor  of  the  vendee  of  the 
mortgagor,  it  was  proper  to  require  her  to  pay  to  the  complainant  the 
amount  secured  by  the  mortgage.     Id.,  381 

9.  In  a  foreclosure  proceeding,  it  is  held:  That  a  stipulation  for  an 
early  hearing  on  condition  that  no  receiver  should  be  appointed,  and 
that  the  possession  of  the  mortg.igor  should  not  be  disturbed  until  the 
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time  ot  redemption  expired,  was  a  proper  one  for  counsel  to  make;  and 
that  it  should  have  been  enforced  by  the  court.     Evans  v.  Heaton,    412 

10.  Upon  a  bill  io  foreclose  a  uiortgaj^,  it  is  held:  That  the  admis- 
sions contained  in  the  answer  to  the  original  bill  touching  an  addition 
made  to  the  secured  note,  are  competent  evidence  in  favor  of  the  com- 
plainant; and  that  the  finding  of  the  court  below  upon  the  issues  oif 
alteration  and  payment  was  justified  by  tiie  evidence.  McNail  v. 
WelcK  482 

11.  Where  the  grantee  in  a  warranty  deed  conveying  premises  sub. 
joct  to  a  prior  mortgiige,  remains  in  undisturbed  possession  thereof,  no 
suit  to  collect  the  debt  secured,  foreclose  the  mortgage,  or  evict  him, 
having  hien  brought,  it  is  no  defense  to  foreclosure  proceedings  upon 
his  mortgage  to  secure  purchase  money,  that  the  prior  mortgage  is  an 
outstanding  incumbrance  unpaid  and  unsatisfied.     Gager  v.  Edwards, 

487 
MUNICIPAL  CORPORATIONS- See  Taxks,  1,  2. 

1.  Where  a  municipal  corporation  accepts  a  street  burdened  with 
a  mill-race  over  which  there  is  a  bridj^e,  it  assumes  the  duty  of  keeping 
the  bridge  in  repair.     Hord  v.  Montgomery,  41 

2.  In  the  Ciise  presented,  the  evidence  does  not  show  a  covenant  run- 
ning with  the  land,  requiring  the  owners  of  the  mill  to  keep  the  bridge 
in  repair.    Id.,  41 

3.  In  an  action  against  a  municipal  corporation  to  recover  damages 
for  a  personal  injury  caused  by  a  defective  sidewalk,  it  is  held:  That 
there  is  no  variance  between  the  declaration  and  the  proofs;  that  the 
defendant  wa-'  chargeable  with  con  tractive  notice  of  defects  in  the 
sidewalk  in  question;  that  there  was  no  substantiid  error  in  the  instruc- 
tions; and  that  the  damages  were  not  so  excessive  as  to  require  a 
reversal.     Cily  of  Rock  Island  v.  Cuinely,  173 

4.  In  an  action  to  recover  a  penally  for  the  violation  of  an  ordinance 
in  neglecting  to  remove  a  barbed  wire  fence,  this  court  affirms  the 
judgment  for  the  defendant  on  the  ground  that  in  its  application  to 
him  and  his  lots,  the  ordinance  is  unreasonable  and  unauthorized. 
Mason  City  v.  Barngrover,  296 

5.  A  municipal  corporation  is  charged  with  the  supervision  of  its 
streets,  and  must  keep  them  in  a  reasonably  safe  condition.  City  of 
Champaign  v.  Melnnis,  bS8 

6.  In  an  action  against  a  municipal  corporation  to  recover  damages 
caused  by  a  defective  sidewalk,  it  is  held:  That  the  verdict  for  the 
plaintiff  is  sustained  by  the  evidence;  that  notice  to  the  deft'ndant  of 
the  defective  condition  of  the  walk  is  to  be  presumed  from  lapse  of 
time;  and  that  it  is  immaterhU  whether  the  walk  was  laid  by  the  de- 
fendant.   Id,,  '  338 

7.  Although  municipal  corporations  can  not  becomo  indebted  in  any 
manner  or  for  any  purpose  beyond  the  constitutional  limit,  they  may, 
for  the  purpose  of  paying  current  expenses,  anticipate  the  collection  of 
revenues  already  levied  and  appropriated  to  the  payuient  of  such  ex- 
penses.    Warrautfi  drawn  upon  the  treasury  in  payment  of  such  cxpen-^d 
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munt  be  p.iyal>le  out  of  ptirticular  funds  ro  appropriated,  tho  corpora- 
tion iDCurring  do  liability  whatever.  City  of  E.  St,  Louis  r.  Finn- 
niffftn,  449 

8.  Wliere  thpre  is  an  agrr>ement  to  furnish  gax  tor  street  lipht?^  pay- 
ment to  he  made  monthly,  as  the  gas  \a  furnidhed.  no  pre.<«ent  liability  is 
createt),  and  warrantn  drawn  for  g-ds  fornished  iifter  the  levy  agaiiwt  a 
fund  approfiriatei)  for  the  purpo<;e  are  valid.     Id.f  449 

9.  A  municipal  corpontion  may  maintain  an  action,  for  the  use  of  a 
person  injured,  on  the  utidal  lx>nd  of  its  treasurer,  for  a  refusal  to  pay 
warrants  drawn  against  a  p-articular  fund  in  hU  custody.     Id,,        44!> 

10.  A  munlcipiJ  ordinance  n^quirin^ra  license  before  making  Kales 
of  spirituous  or  vinous  liquon  in  quantities  of  one  gallon  or  more  at  a 
timc»  is  authoriEeu  and  valid.     Amman  v.  City  ^  Chicago^  C41 

NEGLIGE>J('E— See  PEnsoNAi.  Injukies. 

1.  The  question  of  negligence  w  a  question  of  fact  for  the  jury,  to  be 
determined  by  them  in  view  of  all  the  facts  and  circumstauces disclosed 
by  the  evidenje.     C.  M.  it  SU  P.  By.  Co.  v.  Harper,  621 

NEGOTIABLE  INSTRUMENTS— See  Actions,  3;  AnMiNiffTRATTON,  4; 
Commencement  OF  Suit,  2;  Gaming,  1;  Gaiikishment,  2;  Pleading, 
8,4. 

1 .  A  promi  ^ory  note  payable  in  one  year,  interest  to  be  paid  a  nnnal  ]y 
to  the  payee  and  his  wife,  and  the  note  to  become  null  and  void  at  their 
death,  will  sustain  an  action  at  the  end  of  one  jear.  Leigh  r.  Cole- 
man, b^ 

2.  In  an  action  on  a  promissory  note  alic^sed  to  be  lost,  it  is  held: 
Tliat  a  qurstion  whether  the  note  was  paid  was  for  the  jury,  the  evidence 
being  conflicting;  th;it  the  defemlant  wa^  justified  in  paying  the  note,  if 
presented  by  a  third  person  properly  indorsed  b}'  the  payee;  and  that 
the  element  of  go^>d  faith  in  making  payment  was  not  access jry  in  an 
instruction  touching  the  question  of  payment.     Loomis  v.  Downs,    257 

3.  In  an  acHion  ng-ainst  the  payee  of  a  note  to  recover  the  amount 
which  the  plaintiff  as  surety  had  been  required  to  pay  thereon  to  the 
holder,  to  whom  it  is  alleged  to  bare  been  wrongfully  transferred  by 
the  defendant  in  violation  of  an^agreement,  this  court  declines  to  inter, 
fere  with  the  vertlict  for  the  plaintiff,  such  verdict  being  fully  war- 
ranted by  the  evidence.     Gerard  v.  Knapp,  307 

NEW  TRIAL— See  Appkal  and  Error,  2,  6.  21. 

1.  An  error  resulting  in  no  injury  to  the  appellant  is  insufGcient  a» 
ground  for  a  new  trial.     Uair  v.  Barnes,  5t^0 

NOTICES. 

1.  The  Chirncro  Daily  Law  Bulletin  is  a  secular  newspaper  of  general 
circulation  within  tho  meaning  of  the  statutes  providing  for  notice  by 
publication.     Mail  ton  v.  Lander,  665 

PARTIES-  See  Appeal  and  Ekroh,  13;  Insurance,  2;  Municipal  Cor- 
porations, d. 
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1.  A  simple  contract  between  two  persons  for  the  benefit  of  a  third 
will  support  an  action  by  such  third  person.     Bonis  v.  Nixon^  517 

2.  Where  a  bond  is  given  as  an  indemnity  by  one  of  the  parties  to 
the  contract  to  the  '  ther,  the  person  for  whose  benefit  such  contract  is 
made  is  not  required  to  bring  suit  on  the  bond.    Id.,  517 

PARTNERSaiP— See  Arbitkation.  1,  2. 

1.  Upon  a  petition  to  have  certain  funds  in  the  hands  of  an  executor, 
which  are  alleged  to  have  been  derived  from  the  assets  of  a  firm  of 
which  the  deceased  was  a  member,  distributed  among  the  creditors  of 
such  firm,  it  is  held:  That  prior  to  the  death  of  the  deceased  there  h«ad 
been  such  a  disposition  of  the  property  in  question  by  agreements  be- 
tween the  partners  with  a  third  person  and  with  a  corporation  which 
succeeded  said  firm,  as  to  defeat  the  claim  of  the  petitioners;  and  that 
the  partnership  creditors  can  not  complain,  the  partners  having  con- 
sented to  the  fulfillment  of  their  agreements.  Singer^  Nitniek  dtCo.  v. 
Carpenfer,  28 

2.  Upon  a  bill  filed  by  one  of  two  partners,  after  the  dissolution  of 
the  firm,  for  a  settlement  of  the  partnership  accounts,  it  is  held:  That 
the*  tonnage  license,  from  the  owners  of  certain  letters- patent,  under 
which  the  firm  had  manufactured  barbed  wire,  was  the  property  and 
an  asfet  of  the  firm  and  not  the  individual  property  of  the  defendant; 
that  in  procuring  such  license  the  defendant  acted  for  the  firm;  that  the 
issue  of  the  license  was  part  of  an  arrangement  by  which  a  corpora- 
tion in  which  the  parties  were  interested  was  dissolved  and  the  firm 
organized  to  succeed  to  its  business;  that  in  procuring  the  license  he 
acted  for  such  of  the  stockholders  of  the  corporation  as  should  actually 
become  members  of  the  proposed  firm;  and  that  the  defendant  should 
account  for  the  value  of  certain  tonnage  for  which  he  surrendered  the 
license  and  appropriated  the  benefits  derived  from  such  surrender. 
Scutt  V.  Robertson,  80 

3.  Upon  the  death  of  one  of  two  partners  the  survivor  is  liable  for 
the  firm  debts,  and  has  the  right  to  appropriate  the  firm  assets  in  the 
payment  of  its  debts;  and  to  call  on  the  estate  of  the  deceased  partner 
for  any  balance  due  him  on  account  of  the  piirtnership.  Ives  v.  Ash- 
elhy,  244 

4.  A  person  who  has  loaned  money  to  a  firm  and  holds  its  note,  is 
entitled  to  actual  notice  of  its  dissolution.  If,  without  such  notice,  he 
extends  the  loan  after  dissolution  and  accepts  a  new  note  in  the  firm 
name,  he  may  maintain  an  action  against  the  members  of  the  old  firm, 
including  the  retiring  members.     Jansen  v.  Grirnshaw^  287 

5.  In  the  case  presented,  it  is  held:  That  the  declaration,  which  con- 
tains counts  upon  both  notes  and  a  common  count  for  money  had  and 
received,  is  suiBcient  to  sustain  a  general  finding  for  the  plaintiff;  that 
it  was  discretionary  with  the  court  below  whether  to  permit  the  plaint- 
iff to  read  the  second  note  under  the  common  count,  there  being  astip- 
ulation that  he  would  rely  upon  the  instruments  described  in  the  first 
and  second  counts,  and  said  second  note  being  misdescribed  in  the 
second  count;  and  that  there  was  no  substantial  error  in  permitting  the 
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plaintiff^a  coonsel  in  his  opening  address  to  read  oertiin  instroctions 
which  the  court  suhsequenily  gave  for  the  plaintiff  nor  in  pennilting  an 
I  objectionable  reni.irk  in  the  closing  address  of  the  same  coonsel  in  reply 
to  something  irrelevant  from  the  other  side.    Id.,  287 

6.  Upon  a  bill  for  an  accounting  and  other  relief,  filed  by  the  mort- 
gagee of  a  partner's  interest  in  a  livery  and  stock  business,  who  also 
held  by  purchase  certain  judgments  under  which  a  levy  had  been  made 
on  certiiin  interests,  it  is  held:  That  the  complainant  is  entitled  to 
share  in  the  entire  assets  subject  to  the  debts  of  the  firm,  although  the 
executions  were  not  levied  on  all  of  the  firm's  property;  that  the  appel- 
lant, who  was  one  of  the  partners,  is  estopped  from  setting  up  a  oer- 
tiiin  contingent  claim  against  the  interest  in  question,  because  of  re|»«- 
6entation<;  made  by  him  a«  to  the  value  of  such  interest  at  the  time  of 
the  complainant's  purcbise;  and  that  the  complainant  is  not  chargeable 
with  rent  for  the  stable  pending  this  litigation.     Gerard  v.  Bates,  300 

PARTY  WALLS— See  Real  Propeutv,  1,  2. 

PATENTS— See  Partnkbship,  2. 

PAUPERS. 

PAYMENT— See  Aorncy.  3,  4;  NRooTiABtiW  iHSTRUKKirre.  2, 

1.  Persons  under  legal  restraint  and  insane  persons  are  incapable  of 
losing  or  gaining  a  residence.  This  rule  applies  to  persons  confined  in 
prison,  lunatics  confined  in  an  a«yluni  and  paupers  sent  to  a  poor- 
bouse.     Count  ft  of  Franklin  Y,  County  of  Henry,  193 

2.  Where  one  comes  into  a  county  or  town. and  makes  no  arrangt?- 
ment  for  a  home  and  has  no  6xed  actuil  re^^idence.  but  hires  out  and 
is  employed  by  some  person,  his  apparent  residence  is  at  the  place  of 
his  employment.     Id.,  193 

3.  The  county  where  a  person  resides  when  he  falls  sick  or  becomes 
insane,  or  a  pauper,  even  though  his  residence  there  is  but  temporary, 
is  liable  for  his  support  primarily  and  until  it  can  show  that  some  other 
county  is  therewith  legally  chargeable  and  is  able  to  impose  the  burden 
of  his  support  upon  such  county.     /<f.,  193 

4.  Wiiere  a  person  has  been  transferred  from  the  penitentiary  to  an 
insane  hospital  and  from  there,  by  mistake,  to  the  poor-house  of  a 
county  of  which  he  wa'<  not  a  re-^ident,  such  county  can  recover  the 
amount  p^iid  for  his  support  from  the  county  of  his  apparent  residence. 
Id.,  193. 

Pr:RSt)NAL  INJURTES— See  Damages,  1,  2;  Municipal  Corporations, 
3.  5,  6;  Railroads. 

1.  In  an  action  to  recover  damages  for  a  personal  injuiy,  it  is  error 
to  instruct  the  jury  that  the  plaintiff  may  recover,  although  he  did 
not  exorcise  such  care  and  caution  for  his  own  safety  as  might  have 
b.'Oii  expectcil,  under  the  circumstances,  from  one  of  his  age  and  ex- 
periein'r*.     Quinrtj  Hor.^e  lit/,  dt  Carrying  Co.  v.  Gruse,  897 

2.  Where  two  corp^^ratinns  are  co-op>erdting  in  the  erection  of  a 
structure,  and  tLeir  successive  concurrent  negligence  causes  the  death 
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of  an  employe  of  one  of  them,  they  are  jointly  liable.     Consolidated 
Ice  Machine  Co,  v.  Kie/er,  466 

8.  In  an  action  to  recover  for  a  personal  injury  upon  the  ground  of 
mere  negligence,  the  want  of  ordinary  care  on  the  part  of  the  person 
injured  will  defeat  a  recovery,  the  doctrine  of  comparative  negligence 
having  no  application.     C.  dt  W.  I.  R.  R.  Co-  v.  White^  586 

4.  A  servant  can  not  recover  damages  from  his  master  for  an  injury 
caused  by  the  negligence  of  a  fellow  servant.  Anglo  Am.  Plcg.  <^ 
Provision  Co,  v.  Letoandotcshu  629 

6.  In  the  case  presented,  it  is  held:  That  the  evidence  touching 
the  question  of  the  incompetency  and  unskil  I  fulness  of  the  plainiiif 's 
fellow  servant  clearly  propondenites  in  favor  of  the  defendant;  and  th.it 
an  instruction  touching  the  negligence  of  such  fellow  servant  is  errone- 
ous.   Id,,  629 

PLEADING — See  BANKRnPTcr,  2;  Damages,  7;  Partnetishtp,  5. 

L  In  an  action  of  replevin  to  recover  certain  property  held  by  the 
defendant  as  sheriff  under  a  writ  of  attachment,  it  is  held:  That  the 
fourth  plea  is  not  vitiated  by  the  surplusage  contained  therein;  that  it 
does  not  amount  to  a  plea  of  estoppel ;  that  the  claim  of  the  plaintiff  in 
this  puit  is  not  inconsistent  with  that  set  up  bj  him  by  way  of  inter- 
pleader in  the  attachment  proceedings;  that  no  bar  was  set  up  in  the 
plea  except  that  of  justification,  or  of  property  in  a  third  person;  that 
the  replication  was  sufficient  and  the  demurrer  to  it  improperly  sus- 
tained; and  that,  if  the  defendant  wished  to  raise  the. question  whether 
there  Wiis  such  another  action  pending  as  would  abate  this  Buit»  he  should 
have  filed  the  proper  plea  in  abatement.    Loicry  v.  Kinsey,.  809 

2.  In  an  action  on  a  promissory  note  it  is  held:  That  a  demurrer  to 
the  replication  was  properly  sustained,  as  the  plea  showed  a  defense  not 
met  by  it;  and  that  the  evidence  sustains  thp  verdict  for  the  defendant. 
Rowland  y,  Gibson,  416 

3.  In  an  action  on  a  promissory  note  a  plea  setting  up  a  discharge  in 
bankruptcy  admits  the  averments  of  the  declaration,  and  the  question 
of  variance  between  the  declaration  and  the  note,  read  in  evidence,  is 
not  presented.    Rozet  v.  Harvey,  558 

4.  In  an  action  on  a  note  by  the  payee,  indorsements  may  be  dis- 
regarded in  describing  the  note.    Id,,  658 

POLICE  MAGISTRATES— See  Appeal  and  Errob,  26. 

PRACTICE — See  Appeal  and  Error;  Arbitration,  1,  2;  Attachment, 
1,  2;  Bastardy,  1;  Drah  Shops,  1,  2;  Evidence,  4;  Guardian  and 
Ward,  1;  Mortgages,  6,  7;  Pleading;  Sales,  3;  Schools,  1;  Wit- 
nesses, 1. 

1.  Upon  an  application  for  a  change  of  venue  on  account  of  the 
alleged  prejudice  of  the  presiding  Judge,  it  is  the  proper  practice  to 
change  the  venue  to  another  Judge  of  the  same  circuit.  C,,R,d^  Q.  R, 
R,  Co,  V.  Perkins,  67 

2.  This  court  will  not  consider  objections  to  instructions  where  thny 
are  not  set  out  in  the  abstract.    Harris  y.  Rose^  2o7 
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3.  Whether  a  continuance  should  be  granted  because  of  the  absence 
of  one  of  the  parties,  is  so  largely  a  matter  of  discretion  that  its  refasal 
i»  not  sufficient  ground  for  rerer^^al,  unless  it  i»  manifest  that  such 
discretion  hjis  been  abused  and  injustice  ha<»  r^Fulted.     Id.,  2o7 

4.  It  is  erroneous,  upon  default  of  some  of  the  defendants,  to  enter 
final  judgnipnt  as  to  them  while  the  case  remains  undisposed  of  as  to 
others.  It  seemx  that  the  court  may  correct  the  error  by  setting  aside 
the  judgment  at  any  time  prior  to  the  final  disposition  of  the  cause. 

,  Jansen  v.  Grimshaw*  287 

5.  A  petition  for  a  change  of  venue  after  the  first  term  in  which  it 
is  alh'jr,»(l,  as  an  excuse  for  failure  to  give  the  required  notice,  that  thr 
cause  given  did  not  come  to  the  knowledge  of  tlie  petitioner  '*  until 
some  days  since,  during  this  term  of  court,"  is  insuflicient.  Gager  v. 
Ethcards,  487 

6.  Where  a  party  who  is  a  material  witness  in  his  own  behalf,  leaves 
home,  even  on  account  of  h\»  health,  when  his  suit  is  liable  to  be  called 
for  trial,  his  absence  is  insufficient  as  ground  for  a  continuance.  Sehles. 
inger  v.  Nunan,  5*2rj 

7.  Under  the  rules  of  chancery  practice  in  this  State,  the  party  in 
whose  favor  the  decree  grants  relief  must  preserve  the  evidence  in  the 
record.  unl(*ss  the  decree  recites  the  facts  proved  on  the  hearing.  Gage 
y.  Egglesfon,  699 

8.  One  having  an  interest  in  a  fund  which  is  in  court  will  be  per- 1 
mitted  to  int-ervene  and  set  up  his  interest,  and,  if  equity  so  requires, 
his  rights  to  the  fund  will  be  proiecti^d.     Phillips  v.  Blafeh/ord,    606 

9.  An  intervening  petition  by  a  judgment  creditor  to  reach  a  fund 
paid  into  court  in  an  equity  proceeding,  for  the  benefit  of  the  judgment 
debtor,  is  sustained  by  this  court,     /d.,  606 

10.  An  objection  that  no  process  was  issued  or  served  on  the  judg- 
ment debtor  on  the  filing  of  such  petition,  was  waived  when  he  ap- 
p^nired  and  pie  ided  to  the  petition.     Id.,  606 

Pill  XCl PAL  AND  SURETY— See  Municipal  Cotiporations,  3. 

1.  An  agreement  extending  a  promissory  note,  to  affect  the  release 
of  the  surety,  must  be  without  his  knowledge  and  consent,  and  must  be 
based  upon  and  supported  by  a  new  consideration.  The  payment  of 
interest  already  due  is  insufficient.     Kerns  v.  Hyan^  177 

2.  In  order  to  release  a  surety,  the  agreement  for  an  extension  need 
not  be  in  express  terms,     /d.,  177 

3.  The  maker  of  a  promissory  note,  dated  October  1,  1872,  and  pay- 
able in  one  year,  died  October  31,  1^73.  The  note  was  never  presented 
as  a  claim  against  the  maker's  estate.  Upon  these  facts,  it  is  held: 
That  no  action  lies  against  the  sureties  on  the  note;  that  the  failure  of 
the  holder  of  the  note  to  present  it  for  allowance  asrainst  the  maker's 
e.'jtate  operates  to  release  the  sureties  under  the  Act  of  March  4,  1869; 
and  that  the  evidence  supports  the  finding  of  the  court  below  as  to  cer- 
tain que«<tions  of  fact.     IluddJpston  v.  Frnncis,  224 

4.  Where  a  surety  has  failed  to  enforce  an  indemnity  held  by  him, 
he  can  not  call  upon  his  co-surety  for  contribution.    Frink  v.  Peahody, 

390 
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5.  It  seems  thi\t  a  surety  who  has  paid  a  judg'tnent  against  liim$:elf 
and  co-surety,  may  keep  it  alive  as  a  means  of  enforcing  contribution. 
Id.,  890 

PUBLICATION— See  Notices,  1. 

QUO  WARRA  NTO— See  Schools,  1. 

RAILROADS— See  Fraud.  1. 

1.  In  an  action  a^inst  a  railroad  company  to  recover  damages  for 
causing  the  death  of  the  plaintiff's  intestate  at  a  street  crossing,  it  is 
held:  That  it  wa«»  for  the  jury  to  find  whether  the  defendant's  train  was 
running  at  a  dangerous  rate  of  speed  under  the  circumstances,  and 
whether  a  proper  regard  for  the  safety  of  individuals  and  property  did 
not  require  the  defendant  to  keep  a  flagman  at  the  crossing  in  question, 
the  evidence  tending  to  show  it  to  be  a  dangerous  one.  C»f  B,  <&  Q, 
R.  11,  Co.  V.  Perkins,  67 

2.  In  an  action  against  a  railroad  company  to  recover  damages  for 
a  personal  injury,  caused  by  the  explosion  of  torpedoes  placed  on  the 
track  at  a  station  by  a  fireman  belonging  to  a  freight  train,  it  is  held: 
That  it  does  not  iippear  from  the  evidence  that  the  conductor  of  the 
train  knew,  prior  to  the  explosions,  that  the  torpedoes  were  upon  (he 
mils;  and  that  it  was  not  the  duty  of  the  conductor  nor  of  the  company 
to  keep  constant  watch  of  the  rails  on  both  sides  of  the  train  whil»j 
standing  to  ascertain  whether  dangerous  explosives  were  placed  under 
thejicars,  either  by  strangers  or  employes  of  the  company  not  acting 
in  furtherance  of  its  business,  or  within  the  scope  of  their  employment. 
C'^B.dtQ.R.R.  Co.  V.  Epperson^  72 

3.  In  an  action  brought  by  a  switchman  against  a  railroad  com- 
pany to  recover  damages  for  a  personal  injury  received  in  the  course 
of  his  employment,  it  is  held:  That  plaintiff  and  the  engineer  were 
fellow-servants;  that  the  negligence  of  the  engineer  was  the  proxi- 
mate cause  of  the  injury;  that  the  acts  of  the  foreman,  if  negligent, 
did  not  render  the  defendant  liable:  and  that  the  weight  of  the  evi- 
dence shows  that  the  plaintiff  was  guilty  of  contributory  negligence. 
C,  R.  /.  dt  P.  Ry.  Co.  V.  Touhy,  99 

4.  The  fact  that  one  of  several  servants,  in  the  habit  of  working 
together  and  in  the  same  line  of  employment  for  a  common  master,  has 
power  to  control  and  direct  the  actions  of  the  others  with  respect  to 
such  employment,  will  not  render  the  master  liable  for  his  negligence 
resulting  in  an  injury  to  one  of  the  others,  unless  the  negligence  com- 
plained of  arises  out  of  and  is  the  direct  result  of  exercise  of  such 
authority.    Id.,  99 

5.  In  an  action  by  an  engineer  against  a  railroad  company  to  recover 
damages  for  personal  injuries  received  in  jumping  from  his  engine  im- 
mediately before  a  collision,  it  is  held:  That  evidence  as  to  the  charac- 
ter of  the  road  at  the  place  of  the  collision,  its  grade,  the  cuts  through 
which  it  was  constructed,  the  curves  in  the  track,  and  the  nature  of  the 
ground  on  each  side  of  the  road-bed,  was  properly  admitted  as  part  of 
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the  res  ff  est  or ;  that  evidence  concerning  the  lack  of  air-b-akes  on  the 
eng^ine  in  charge  of  the  plaintiff,  and  of  the  omission  of  a  semaphore 
from  the  locality  of  the  accident,  for  Rignaling  trains,  was  improperly 
admitted,  such  evidence  not  being  relevant  to  the  issues  presented  by 
the  pleadings;  th/it  (here  was  no  substantial  error  in  the  instructions; 
and  that  it  is  at  least  doubtful  whether  the  plaintiff  was,  at  the  time  of 
the  accident,  in  the  exercise  of  ordinary  and  due  care.  C,  B.  dt  Q.  S. 
JR.  Co.  V.  Young,  115 

6.  A  train  dispatcher  or  division  superintendent  of  a  railroad  com- 
pany, under  whose  orders  trains  are  run,  is  not  in  the  same  line  of 
employment  as  an  engineer  who  runs  a  locomotive  under  his  orders. 
Id.,  115 

7.  In  an  action  against  a  railroad  company  to  recover  damages  for 
personal  injuries  received  by  the  plaintiff  when  crossing  the  defend- 
ant's track  at  a  highway  crossing,  it  is  held:  That  the  evidence  is  not 
sufficient  to  warrant  the  verdict  for  the  plaintiff;  and  that  it  seems 
more  reasonable  to  attribute  the  accident  to  the  defective  seat  of  the 
plaintiff's  wngon  than  to  the  fact  that  the  approach  was  too  narrow. 
C,  B.  db  Q.  R,  R.  Co.\.  Stamps,  219 

8.  A  railroad  company  is  liable  for  the  trespasses  committed  by  con- 
tractors who  have  undertaken  to  construct  its  road  on  its  behalf.  St, 
L.  dt  C.  Ry,  Co.  v.  Drennan^  263 

9.  In  an  action  of  trespass  to  recover  damages  for  a  wrongful  entry 
by  the  servants  of  the  defendant  railway  company  upon  the  plaintiff's 
premises  for  the  construction  of  its  road,  it  is  held:  That  the  evidence 
shows  that  the  persons  actually  committing  the  trespass  complained  of, 
were,  as  to  the  plaintiff,  servants  of  the  defendant  company  and  therein 
acted  as  such  in  good  faith  and  in  the  line  of  their  employment;  that  it 
was  unnecessary  to  show  in  the  first  instance  the  particular  contract,  or 
that  there  was  an  express  contract  between  the  railway  company  and 
those  a^'ting  on  its  behalf;  that  it  was  sufficient  to  show  that  they  under- 
tock  to  construct  the  road  for  the  company;  that  the  declarations  of  a 
director  are  binding  on  the  company;  that  it  was  immaterial  to  the 
plaintiff's  prima  f one  case  whether  his  land  was  on  the  line  of  the  road 
as  shown  by  the  map  of  the  line  or  any  variation  of  it  duly  ordered; 
and  that  the  president  of  the  company  was  properly  found  to  be  person- 
ally liable.    Id.,  263 

10.  Where  the  amount  of  damage  sustained  is  a  matter  of  opinion, 
and  it  is  difficult  to  give  the  jury  an  adequate  idea  of  the  thing  injured, 
the  witnesses  may  be  permitted  to  express  their  opinions  as  to  the  ex- 
tent of  the  damage.     C,  B.  <^  Q.  R.  R.  Co.  v.  Sehaffer,  280 

11.  The  measure  of  damages  for  the  Joes  of  growing  crops  is  their 
value  at  the  time  of  the  loss.  To  determine  this,  evidence  as  to  their 
probable  yield,  if  the  loss  had  not  occurred,  is  admissible.    Id,,        280 

12.  In  an  action  against  a  railroad  company  to  recover  damages  for 
overflowing  the  plaintiff's  lands  by  means  of  a  defective  bridge,  the  de- 
fendant can  not  defend  on  the  ground  that  the  plaintiff  contributed  to 
the  injury  complained  of  by  constructing  and  maintaining  a  levee, 
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which  was  so  constructed  before  the  bridge  was  built.  It  was  the  de- 
fendant's duty  to  build  the  bridge  with  reference  to  existing  conditions. 
Id,,  280 

13.  In  the  case  presented,  whether  Ihe  injury  complained  of  was 
due  to  an  extraordinary  ptorm,  was  a  question  for  the  jury.     Jrf.,    280 

14.  Where  a  permanent  structure  is  lawfully  and  properly  erected 
by  a  railroad  company,  a  cause  of  action  there  ly  arising  in  favor  of  an 
adjoining  property  holder  is  an  entirety  on  account  of  which  there  can 
be  but  one  recovery.  But  if  the  structure  is  faulty  in  construction, 
prospective  damages  can  not  be  recovered,  and  successive  actions  may, 
be  maintained  as  often  as  injury  is  thereby  occasioned.    Jd„  280 

15.  In  an  action  against  a  railroad  company  for  killing  a  cow  this 
court  declines  to  interfere,  the  verdict  for  the  plaintiff  being  sustained 
by  the  evidence.     O.  dt  M.  By.  Co.  v.  O'Donnelh  848 

16.  In  an  action  against  a  railroad  company  to  recover  damages  for 
killing  stock,  it  is  error  to  instruct  the  jury  that  the  law  presumes  the 
injury  to  have  been  caused  by  the  failure  to  ring  the  bell  or  sound  the 
whistle.     C.  d^  A,  -R.  R.  Co.  v.  Hatileij,  351 

17.  Where,  by  the  rules  of  a  railroad  company,  an  engineer  is 
required  to  approach!  stations  with  great  care,  and  is  not  entitled  to 
notice  that  a  preceding  train  is  late,  he  must  be  presumed  to  have 
incurred  the  hazard  and  risk  involved  as  an  incident  of  the  employ- 
ment.   I.  C.  R.  R.  V.  Neer,  '  856 

Iff.  The  fact  that  an  engineer  is  under  instructions  to  make  certain 
time,  does  not  modify  or  dispense  with  a  standing  rule  as  to  the  care 
to  be  observed  in  approaching  stations.     Id.,  856 

19.  It  seems  that  the  rule  in  question  is  wise  and  proper.  Id.,  356 
'  20.  In  an  action  aguinst  a  railroad  company  to  recover  damages  for 
an  injury  received  at  a  highway  crossing,  it  is  held'  That  the  ver- 
dict for  the  plaintiff  is  sustained  by  the  evidence;  that  ini>tructions 
touching  the  growth  of  trees  and  a  hedge  on  the  defendant's  right  of 
way,  so  as  to  obstruct  the  view  of  the  cros-^ing  in  ques!it)n,  and  with 
reference  to  compliance  with  an  ordinance  as  to  the  rate  of  speed,  were 
properly  given,  and  that  an  instruction  to  the  effect  that  certain  facts 
made  out  a  case  of  negligence,  was  properly  refused.  C.  dt  E.  /.  R,  R. 
Co.  V.  Tilton,  362 

21.  It  would  be  improper  for  the  court  to  instruct  the  jury  as  an 
absolute  proposition  of  law.  equally  applicable  in  all  cases  and  under  all 
circumstiinces,  that  one  attempting  to  cross  a  railroad  track  must  first 
stop  and  listen  to  see  if  there  be  an  approaching  train.  It  is  for  the  jury 
to  determine  from  the  facts  of  the  particular  case  whether  the  plaintiff 
wa»  guilty  of  negligence.    Id.,  862 

22.  In  an  action  by  a  yard  switchman  against  a  railroad  company 
to  recover  damages  for  a  personal  injury  this  court,  upon  a  second 
appeal,  again  reverses  the  judgm'^nt,  the  evidence  being  insufficient  to 
support  the  verdict  for  the  plaintiff.     C.  dt  A,  R.  R.  Co.  v.  Stifes,     430 

23.  In  an  action  against  a  railroad  company  to  recover  damages  for 
personal  injuries,  alleged  to  have  been  received  because  of  the  defect- 
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ive  condition  of  an  appriach  to  a  highway  crossing,  it  is  held:  That 
the  dofentJant  is  estopped  from  denying  that  the  crossing  in  question 
WHS  at  the  intei^ection  of  it«  road  with  a  public  highway:  that  evidence 
touching  the  original  con^stniction  and  subsequent  condition  of  the 
crossing  in  question  and  approaches  thereto,  and  concerning  repair^ 
made  by  the  defendant  after  the  injury  occurred,  were  properly  ad- 
mitted ;  and  that  there  was  no  error  in  modifying  and  refusing  instruc- 
tions.    0.  <£•  M.  By,  Co.  v.  Cox,  491 

24.  In  an  action  against  a  railroad  company  to  recover  damages 
by  one  who  was  rightfully  on  defendant's  train  and  was  ejected  by 
its  servants  upon  his  refusal  to  obey  the  conductor's  command  to  leave 
the  train,  it  is  a  question  for  the  jury  whether  the  force  u?ed  in  eo 
ejecting  him  was  unjustifiably  violent  and  excessive  and  whether  such 
injuries  as  he  sustained  thereby  were  wantonly  and  maliciously  in. 
fiicted.     Pa.  S.  R.  Co.  v.  Connell,  594 

25.  In  the  case  presented,  this  court  holds  that  a  verdict  for  S7,l00 
for  plaintiff  is  not  so  large  as  to  require  a  reversal  on  the  ground 
that  there  was  manifest  passion  and  prejudice  on  the  part  of  the  jury. 
Id.,  594 

26.  In  an  action  against  a  railroad  company  to  recover  damages  for 
personal  injiiries,  this  court  declines  to  interfere  with  the  verdict  for 
plaintiff.     C,  M.  <t  St.  P.  Rtj.  Co.  v.  Yando,  601 

27.  In  an  action  agiinst  a  railroad  company  to  recover  damages  for 
a  personal  injury,  resulting  in  the  loss  of  an  eye,  this  court  declines  to 
interfere  with  the  verdict  for  the  plaintiff,  the  evidence  being  conflict- 
ing.    C,  M.  d:  St.  P.  Ry.  Co.  v.  Harper^  621 

REAL  PROPERTY. 

1.  A  devise  of  lands  to  one  to  have,  use  and  hold  for  a  certain  nu  m- 
ber  of  years  succeeding  the  death  of  the  testator,  creates  an  absolute 
e«.tate  for  yeur«,  or  chattel  real,  which  passes  to  the  personal  represent- 
atives of  the  dovispe,  and  not  a  conditional  estate  for  years  to  end  in 
the  event  of  his  death  before  its  expiration.     Hellwig  v.    Bachman^ 

165 

2.  An  estate  for  years  is  inferior  to  a  life  estate  in  respect  to  qual- 
ity, but  n">t  necessarily  in  respect  to  quantity  or  value.     Id.,  165 

3.  k  simple  contract  between  the  owners  of  adjoining  lots,  provid- 
ing for  the  erection  of  a  party  wall  on  the  line  by  one  of  them,  operates 
only  as  a  lic-^nse.     Behrens  v.  Iloxie,  417 

4.  In  the  case  presented  it  i-?  held:  That  the  wall  in  question  at 
nnee  became  and  remained  the  several  property  of  the  owner  of  each 
half,  qualified  by  the  easement  of  support;  and  that  the  agreement  by 
the  adjoining  owner  to  pay  for  the  use  of  the  wall,  when  used  by  him, 
dot^s  not  pass  to  the  grantee  of  the  builder.     Id.,  417 

REPLEVIN— See  BAn.MKSTs,'l;  Damages,  4,  5,6;  Fraudulent  Convey- 
ANCKS,  1;  MonTOAGEs,  3;  Sales,  2. 

1.  In  an  action  of  replevin  to  recover  a  crib  of  corn  in  the  custody 
of  a  former  owucr,  by  whom  it  had  been  sold  to  a  local  grain  dealer, 
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the  controveray  being  between  the  plaintiff  and  a  firm  of  commission 
merchants,  both  of  whom  claim  the  corn  as  purchixsers  from  said  grain 
dealer  to  apply  on  indebtedness  due  from  him,  it  is  held:  That  the 
coart  properly  declined  to  admit  oral  statements  in  regard  to  a  written 
agreement  between  said  grain  dealer  and  commission  merchants,  but 
improperly  excluded  the  agreement  itself;  that  the  agreement  was 
with  the  firm,  although  executed  by  one  of  its  members  in  his  own 
name;  that  it  was  admissible,  even  if  executory,  in  view  of  the  other 
evidence  in  the  case;  that  the  corn  in  question  came  within  the  terms 
of  the  agreement  as  corn  upon  which  money  had  been  advanced;  and 
that  there  was  error  in  refusing  an  instruction,  touching  the  adverse 
possession  of  the  corn  when  sold  to  the  plaintiff.     Eriekson  v.  Lyon,  17 

2.  In  an  action  of  replevin  involving  the  priority  of  liens  on  certain 
furniture  based  on  the  question  whether  the  lien  of  a  chattel  mortgage 
was  waived  by  surrender  of  possession,  this  court  declines  to  interfere 
with  the  finding  of  the  court  below  in  favor  of  the  mortgagee,  there 
being  a  sharp  cdnflict  of  evidence.    McDonald  v.  Clifford,  87 

3.  In  an  action  of  replevin  to  certain  hogs  that  had  been  taken  dam" 
age  feasant,  it  is  held:  That  upon  tender  and  demand  the  plaintiffs 
became  entitled  to  possession  of  the  hogs;  and  that  the  tender  was  kept 
good  by  depositing  the  amount  due  for  damages  with  the  Justice.  Nel- 
son V.  Smithf  57 

4.  It  is  not  error  to  refuse  an  instruction  which  presents  a  question 
contained  in  those  given.    Nelson  v.  Smith,  57 

5.  An  instruction  requiring  proof  of  a  fact  to  the  "  satisfaction  "  of 
the  jur}',  where  there  is  no  conflict  of  evidence  as  to  such  fact,  is  not 
BuflBcient  ground  for  reversal.    Id.,  57 

6.  An  action  of  replevin  may  be  brought  against  one  whose  posses- 
sion is  wrongful,  without  previous  demand.     Oswald  v.  Hutchinson, 

7.  In  an  action  on  a  replevin  bond  containing  a  condition  "  for  the 
payment  of  all  costs  and  damages  occasioned  by  the  wrongful  suing 
out "  of  the  writ,  attorney's  fees  may  be  recovered.   Harts  v.  Wendilh 

274 

8.  The  plaintiff  in  a  replevin  suit  is  bound  to  accept  an  offer  to 
return  a  substantial  part  of  the  property  replevied.    Id.,  274 

SALES — See  Damages,  8,  9;  Replevin,  1. 

1.  A  sale  of  personal  property,  while  in  the  adverse  possession  of  a 
third  person,  is  void.     Eriekson  v.  Lyon,  *       ■  17 

2.  Undisclosed  insolvency  on  the  part  of  the  vendee  is  not  such  evi- 
dence of  fraud  as  entitles  the  vendor  to  rescind  the  sale  and  maintain 
an  action  of  replevin  to  recover  goods  sold.     Beticker  v.  Katzenstein, 

33 
8.  One  who  has  purchased  from  the  a^Mepted  bidder  at  a  master's 
sale  before  a  duplicate  of  the  certificate  of  purchase  has  been  filed  for 
record,  and  before  the  confirmation  of  the  sale,  can  not  object  to  the 
subsequent  action  of  the  court  in  approving  or  disapproving  the  sale. 
Harwood  v.  Cox,  315 
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4.  In  an  action  on  a  promissory  note  given  oo  aooonnt  of  the  pur- 
chase price  of  a  reaper,  it  is  held:  That  the  contract  of  warranty 
applied  to  the  machine  in  question,  although  originally  iriyen  for 
another  machine;  and  that  the  defendant's  delay  in  returning  the 
machine  is  sufficiently  explained.    Sandwich  Mfg.  Co,  ▼.  Kelly ^      394 

5.  An  action  lies  against  an  anctiooeer,  who  has  assumed  the  deliv- 
ery of  goods  sold  by  him,  for  failure  to  deliver.    EHson  t.  Wulff*  616 

6.  In  the  case  presented,  it  was  a  question  of  fact  for  the  jur>', 
whether  the  defendants  imdertook  to  deliver  the  goods  in  question. 
Id.,  616 

SCHOOIil. 

1.  Upon  a  petition,  in  the  name  of  the  Attorney  General,  for  leave 
to  file  an  information  in  the  nature  of  a  quo  warranto^  against  the 
members  and  officers  of  the  Board  of  Education  of  the  City  of  Quincy, 
and  also  against  said  Board,  to  require  them  to  show  by  what  authority 
they  maintained,  as  alleged,  a  special  school  in  said  city  for  coWed 
children,  and  excluded  them  from  other  schools,  it  is  held:  That 
leave  to  file  the  information  was  not  a  matter  of  right  on  showing  a 
prima  facie  case,  ex  parte;  that  the  action  of  the  court  in  affording  re- 
spond*'nts,  by  means  of  a  rule  nisi,  an  opportunity  to  be  heard  by  coun- 
ter affidavits,  if  erroneous,  worked  no  injustice;  and  that  the  evidence 
sustains  the  action  of  the  court  in  refusing  the  leave  asked.  People 
V.  MeFalh  319 

2.  In  an  action  by  a  school  teacher  to  recover  damages  for  an  al- 
leged wrongful  discharge  under  a  contract  to  teach  for  a  specified  time, 
*•  provided  he  gave  satisfaction,"  it  is  held:  That  by  the  special  provis- 
ion in  the  contract,  the  Directors  reserved  the  right  to  determine  what 
was  required  to  give  satisfaction,  not  limited  by  the  provisions  of  the 
statute,  but  only  by  the  obligation  so  to  determine  in  good  faith  and 
without  passion,  prejudice  or  caprice;  and  that  the  question  of  how 
serious  plaintiff's  faults  were,  am  not  be  considered,  except  as  bearing 
upon  the  question  of  good  faith.     School  Directors  v.  Eicingfon,     379 

3.  It  is  within  the  power  of  a  Board  of  Education  to  lay  off  and 
divi<le  the  district  into  sub-districts,  establish  therein  schools  of  differ- 
ent grades  and  apportion  pupils  to  the  several  schools.  People  v.  Board 
of  Education,  476 

4.  If,  in  the  exercise  of  these  powers,  the  rules  and  orders  made  are 
reiisomible,  necessary  and  such  as  will  best  afford  all  children  of  school 
age  within  the  district  the  benefits  of  proper  instruction,  they  will  be 
sustained  by  the  courts,     /rf.,  476 

6.  Upon  a  petition  for  mandamus'in  compel  a  Board  of  Education 
to  enroll  as  pupils  in  a  certain  school  within  the  district,  the  children 
of  the  relator  who  resided  in  a  sub-district  of  the  same  district,  it  is 
held:  That  there  was  no  substantial  error  in  admitting  the  evidence 
of  a  certain  witness  and  refusini?  to  admit  a  letter  of  the  State  Super- 
intendent, nor  in  giving  certain  instructions;  that  objections  to  remarks 
of  counsel  not  contained  in  the  bill  of  exceptions  can  not  be  considered; 
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that  the  children  of  relator  were  properly  required  to  attend  the  school 
in  the  8ub-district  in  which  he  resided;  and  that  he  acquired  no  ri^^ht 
to  send  them  to  the  other  school  by  placing  them  to  board  near  it  and 
sending  them  for  a  few  days  without  the  knowledge  or  consent  of  the 
Board.    Id.,  476 

SEPARATE  MAINTENANCE. 

1.    In  action  for  8ep)arate  maintenance,  the  chancellor  has  a  large  dis-  < 

cretion,  which  is  properly  exercised  in  discouraging  the  continuation  of 
a  separation  between  husband  and  wife,  where  the  cause  of  such  sepa- 
ration is  trivial.    Schraeder  v.  Schraeder,  524 

SET-OFF— See  Appeal  and  Errob,  15;  Damages,   11;  Master  and 
Servant,  6. 

1.  Upon  a  bill  filed  by  a  judgment  creditor  of  an  administratrix  to 
have  certain  judgments  in  his  favor  set  off  against  the  judgment  in 

favor  of  the  defendant,  it  is  held:  That  the  decree  rendered  pro  con-  \ 

f€88o^  allowing  the  set-off  claimed  and  an  injunction,  and  referring  the  ' 

cause  to  a  master  to  state  the  balance  due  from  the  complainant,  is  not 
a  final  decree  for  purposes  of  appeal.     Williamson  v.  Borchnenius^    64 

2.  An  obligation  on  the  part  of  the  defendant  to  pay  a  note  assigned 
by  the  plaintiff,  may  be  sufficient  to  sustain  a  plea  of  set-off,  although 
payment  was  not  made  until  after  suit  brought.  Sandwich  Mfg.  Co, 
V.  Kelly,  394 

STATE'S  ATTORNEY. 

1.  The  State's  Attorney  is  entitled  to  a  commission  of  ten  per  cent, 
on  the  gross  sum  collected  on  an  account  of  fines  and  forfeitures,  He 
may  lawfully  retain  such  commissions  and  the  amount  due  him  on  ac. 
count  of  conviction  fees  not  collectible  from  the  defendants,  paying 
oVer  the  balance,  if  any,  to  the  school  fund.    Buckingham  v.  People, 

269 

2.  Neither  a  fine  for  a  contempt  nor  a  judgment  in  a  proceeding  by 
scire  facias  on  a  forfeited  recognizance,  is  a  **  conviction"  within  the 
meaning  of  the  statutory  provision  allowing  the  State's  Attorney  con- 
viction fees.    Id.,  k69 

STATUTE  OF  LIMITATIONS— See  Limitations, 

STATUTES. 

1.  Where  a  statute  is  copied  from  the  statutes  of  another  State,  it  is 
presumed  to  have  been  adopted  with  the  construction  given  to  it  by  the 
courts  of  that  State.     Cole  v.  Bent  ley,  260 

TAXES — See  Drainage,  3;  Injunctions,  4. 

1.  A  municipal  corporation,  incorporated  under  the  general  law, 
has  no  authority  to  impose  a  special  license  tax  on  foreign  insurance 
companies.     Chicago  "7 »  Phoenix  Ins,  Co.,  650 

2.  A  municipal  corporation,  incorporated  under  the  general  law,  has 
no  authority  to  require  the  agent  of  a  foreign  insurance  company  to 
procure  a  special  license  before  effecting  insurance  within  its  limits. 
Chicago  v.  Case,  654 
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TAX  DEEDS— See  Injdkctions,  4. 

TENDER— See  Former  Adjudicatiojt,  1;  Bepleveet,  3. 

TORTS— See  Etidencb,  2. 

TRESPASS. 

1.  In  an  action  of  trespass,  It  is  held:  That  upon  the  evidence  prop- 
erly admitted  the  verdict  for  the  defendant  was  clearly  Tight;  and  that 
the  errors,  if  any,  in  the  rulings  of  the  court  below  worked  no  injustice 
to  the  appellant.     Green  v.  Buclritigham,  240 

2.  In  an  action  of  trespass,  the  defense  being  that  the  Jocus  in  quo 
was  a  highway,  it  is  held:  That  the  verdict  for  ihe  defendants  is  con- 
trary to  the  evidence;  and  that  the  instructions  were  too  numerous. 
Campbell  v.  Karr,  305 

TRIAL— See  Estoppel,  1;  Partkership,  5j  WiTNeasEs,  1,4. 

TROVER— See  Laotlord  and  Tenant,  L 

TRUST  DEEDS. 

1.  In  a  proceeding  to  foreclose  a  trust  deed,  a  party  defendant,  after 
having  been  defaulted,  can  not  claim  affirmative  relief.  Cheltenham 
Improvement  Co.  v.  Whitehead,  609 

2.  An  agreement  contained  in  a  trust  deed  to  pay  the  fees  of  com- 
plainant's solicitor  and  other  expenses,  in  caAe  of  foreclosure,  bein^^: 
contrary  to  the  flreneral  public  policy  of  this  State,  will  be  strictly  con- 
strued.    Id.,  609 

2.  In  the  case  presented,  the  agreement  to  pay  such  fees  and  ex- 
penses is  held  to  be  inapplicable,  the  suit  having  been  instituted  by  the 
cestui  que  trust  instead  of  by  the  trustee.    Id.,  609 

VARIANCE— See  Appeal  and  Error,  19. 

VENUE— See  Practice,  1,  5. 

WAIVER— See  Insurance,  11. 

1.  It  seems  that  the  giving  of  a  note  for  a  balance  claimed  to  be 
due  on  account  of  the  execution  of  a  contract,  is  a  waiver  of  any  claim 
of  non-compliance  with  the  terms  of  the  contract.    Benson  v.  Lyon, 

22 

WILI^— See  Real  Property,  1. 

1.  A  devise  of  lands  to  one  to  have,  use  and  hold  for  a  certain  number 
of  years  succeeding  the  death  of  the  testator,  creates  an  absolute  estate 
for  years  or  chattel  real,  which  passes  to  the  personal  representatives  of 
the  devisee.    Jacquat  v.  Bachman,  169 

WITNESSES. 

1.  A  general  rule  limiting  the  number  of  witnesses  to  the  reputation 
of  a  witness  for  truth  and  veracity  to  a  particular  number  on  each  aidi% 
excludes  the  exercise  of  discretion  and  is  unreasonable  and  unlawful. 
Lamed  v.  Piatt,  278 

2.  The  comparative  credibility  of  the  witnesses  is  a  question  for  the 
jury.     Singer  M/g.  Co.  v.  Price,  415 


i 
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8.  Jn  an  action  aflrainat  a  corporation  to  recover  damages  for  caufiingr 
the  death  of  the  plaintiff's  intestate,  a  stockholder  of  the  defendant  cor- 
poration is  incompetent  as  a  witness  as  to  events  prior  to  the  death  of 
the  plaintiff's  intestate.    Consolidated  Ice  Machine  Co,  v.  Kiefer,  466 

4.  Where  a  party  has  called  and  examined  the  adverse  party  as  his 
own  witness,  he  is  precluded  from  introducing  evidence  for  the  mere 
purpose  of  impeachment.     U.  S,  L»  Ins,  Co,  v.  Kielgast,  567 
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